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THE  QUEfeSlS   BENCH. 


etumvi  ettm  mat  mvf^ion, 


VICTORIA..       „*:•• 


The  judges  who  usually  sat  in  banc  in  this  term  and  vacaton  wcrej 
Lord  Denman,  C.  J,  Williams,  J. 

Patteson,  J.  Coleridge,  J. 


THOMAS  BROWN,  and  JOSEPH  CLEAVER  and  ANN,  hii 

Wife,  V.  SAMUEL  PEGG. 

P.  demiaed  land  to  V.  fiw  1000  yaan  to  secure  a  loan.  By  a  mibMqaent  deed  he  charged  tha 
premiaes  with  payment  to  Y.  of  a  further  loan,  making  the  whole  150^  Y.  called  in  the 
money ;  and,  B.  and  C.  having  agreed  to  advance  it,  an  indenture  waa  executed,  whereby,  in 
oonnderation  of  payment  of  the  \60L  to  Y.  by  B.  and  C,  and  of  15L  advanoed  by  them  to 
P.,  the  mortgagor,  P.  appointed  that  the  land  diould  remain  dec  to  the  uae  of  B.  and  C,  their 
beir%  &&,  with  proviao  for  reconveyance  on  payment  by  P.  of  the  165/.  and  interest,  and  with 
a  covenant  by  P.  to  pay  the  same ;  and  Y.,  the  prior  mortgage,  assigned  the  term  of  1000 
yean  to  B.  and  C. 

BeU,  (under  stats.  55  6.  3,  c.  184,  sched.  tit  Mortf^agt^  and  3  G.  4,  c.  117,  s.  2,)  that  on  this 
last  deed  an  ad  valorem  stamp  of  1  A,  (in  respect  of  the  additional  15/1,)  with  stamps  for  pn>- 
greiMve  duty,  waa  not  auffident,  the  conveyance  of  the  foe  creating  a  new  security,  in  respect 
«f  which  a  deed  stamp  was  neoessazy. 

CoTENAKT  on  an  indenture  by  which  defendant  covenanted  with  plaintifis 
to  pay  them  165/.  with  interest  at  five  per  cent.  Breach,  nonpayment  of 
principal  or  interest.    Plea,  Non  est  factum.    Issue  thereon. 

*0n  the  trial,  before  Williams,  J.,  at  the  sittings  in  London  during      ^^ 
last  Hilary  term,  the  deed  declared  upon  was  tendered  in  evidence,    ^ 
and  objected  to  as  not  being  duly  stamped.    The  learned  judge  admitted 
It,  reserving  leave  to  move  to  enter  a  nonsuit. 

The  indenture,  bearing  date  April  I8th,  1840,  was  made  between  Samuel 
P^g)  the  defendant,  of  the  first  part,  Samuel  Vale  of  the  second  part, 
Thomas  Brown  and  Joseph  Cleaver  and  Ann  his  wife  of  the  third  part,  and 
Joseph  Clarke  of  the  fourth  part.  It  recited  an  indenture(a)  of  mortgage 
dated  January  21st,  1829,  between  John  Pegg  and  the  said  Samuel  Pegg, 


(a)  Natther  thb  nor  die  after  manlioned  deeda  were  hi  evidenoe^  olherwiae  than  by  ndtd  in 
db  ted  of  1840. 


2  Brown  v.  Pegg.  T.  T.  1844. 

then  his  trustee,  of  the  first  part„  Isaac  Sansom  of  the  second  part,  and 
Samuel  Whitwell,  the  said  Samuel  Vale,  Natbsu>^l  Merridew  and  James 
Weare  of  the  third  part,  whereby  a  certain  mesiuflg^  and  land,  then  in  the 
tenure  of  John  Peg^,  wqne  demised  by  John.  jmd'-Samuel  Pegg  to  Whitwell, 
Vale,  Merridew  and  Weare,  their  execut(«3»\&(?.>  from  the  day  next  before 
the  day  of  the  date,  &c.  for  1000  yeax^ibt  securing  to  them,  as  trustees  ot 
Sir  Thoma»  White's-  oharity  in  C^venti^,  the  rep^ym^t  of  t^o  several 
sums  of  50/.  and  50/.,  part  of  Sir.*T.'  White's  loan  monef,  advanced  to 
John  Pegg  and  Sansom.  Th^'indenture  of  1840  further  recited  that  by 
lease  and  release  of  4th  aifd,5tli 'January,  1830,  the  release  being  between 
John  Pegg  of  tha  filisl  j}a{t,^Sajimel  Pegg  of  the  secood*  part,  and  Richard 
Dewes  of  the  third  p^Vtj'ttfe  fee  simple  in  possession  of  the  said  premises 
stood  limited  (subject 'tievertheless  to  the  first  recited  indenture  of  18^, 
and  to  paymeQtot'ihe  two  sums  thereby  secured)  to  such  uses  and  for  such 
estat^s^Sc&*'as  JSamuel  Pegg  should  by  any  *deed  j^c.  appoint ;  and, 

•I  in  de(a(»lt,,&c.,  (further  limitations:)  And  that  ^^by  a  certain  other 
indenture  bearing  date  the  6th  day  of  Janirary,  \9liRf\  and  made  between 
the  said  Samuel  Pegg  of  the  one  part,  and  the  said  S.  Whitwdl,  S.  Valei 
N.  Merridew  and  J.  Wedre  of  the  other  part,  the  said  messuage  or  tene- 
ment,, lapd,,  hereditaments  s^nd  pren)ises  hereinbefore  described  or  mentioned, 
hereby(a)  appointed  or  intended  so  to  be,  were  charged  with  the  payment" 
to  the  four  last  mentioned  parties,  as  trustees  as  aforesaid,  of  the  further 
sum  of  50/.,  other  part  of  Sic  T.  White's  loan  ra^ney^  then  advanced  and? 
lent  to  Samuel  Pegg,  and  payable  at  a  day  therein  mentioned  and  long  since 
past :  That  the  three. sums  of  50/,  still  remained  doe :  That  Whitwell,  Mer- 
ridew and  Weare  had  departed  this  life,  leaving  the  term  of  1000  years 
vested  in  Vale  by  survivonabip^  but  he  had  ceased  to  be  a.  trustee  of  the 
charity :  That  the  present  trustees  had  called  upon  Samuel  Pegg  to  pay  the 
three  sums  of  5Q/«,  and  that,  to  enable  him  to  do  so^  and  for  other  occasions, 
he  nad  requested  Brown^  and  Joseph  and  Ann  Cleaver  to>  lend  him  165/L, 
which  they  had  agreed  to  do  on  having  the  said  sum  with  interest  secured 
td  them  as  after  mentioned  ;  and  that,  at  the  request  of  Samuel  Pegg^  Vale 
had  agreed  to>  assign  the  texm  of  1000  years  as  after  staged*  It.  was  then), 
by  the  first  mentioned  indeoturey  witnessed  aafoUom. 

That,  in  pursuance  of  tlw  said  agreement,  and  iA  consideration  of  the 
snm  of  150ilL  paid  byBtfown^nd  Joseph  and  Ann  Cleaver  to  the  Coventry,: 
4(0.  Banking  Codapeny  as  treasurers  of  Sic  T*  White's  stock  charity,  &C4. 

-  *on  the  execution  of  these  presents,  at:  the  requestraod-  by  thefdinBetioar 
:  ^  of  Samuel  Peg^  (receipt  eodorised^)  the  pajroitlit  of  wbidb  sum 
&  V'ale  ackndwledged  to .  hsi  in .  fpll ,  satUfactioo  of  the  thine  soma  of  5Qfi 
secured,  t(e» ;  and  alsoi  \vk  coMidefationi  of  15/;  at  the  sam^tioie  paid  \M 
Samuel  P^gg  by  Btqwa  and  Clearer j  and- his i^wie,  (atfkoowledginent  b^ 
3*  Peg^;)  the  said  SAnmd  Pegg,  by<  virtM  and;  in  exeoiUion  o£  tbap^wex^ 

tiia  oop7  huMled  to  the  court  at  tiia  oondunoo  of  the  •igameiit  WM  M  aUt^ 
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ife.  gtiwtiliite  l^the  feeited  indentures  of  4th  and  6th  January,  1830,  aAd 
^  evtry  other  power,  '&e.,  Ad  diTect  and  appoint  that  th^messnage,  land^ 
fcc.,  comprised  in  the  imdemures  of  2^1^  January,  18S^,  and  6tfa  Januaryi 
2880,  respectivety,  as  nonv  in  the  occupation  of  the  said  S.  Ptgg^  and  all 
ins  estate,  right,  Ao^  tberem,  Aoidd  thenceforth  remain,  continue  and  be 
l5  4ie  only  proper  ^md  absolute  use  and  behoof  of  the  said  Brown  and 
loaepli  and  Ann  Cleaver  iind  their  heirs  and  assigns  for  ever.  Then  fol* 
lowed  B  proviso  for  reconveyance  if  Samud  Pegg^  his  heirs,  &c.,  should 
^y  die  165/.  With  interest  'on  18th  October  then  next :  power  to  Brown 
snd  JosejA  and  Ann  Ckever  to  sell  after  six  months  notice,  if  the  165/.  or 
fbe  mterest  diould  not  be  paid  at  the  time«nd  in  tnanner  aforesaid  :  proviso 
.saving  the  right  of  foreclosure :  covenants  by  S.  Pegg  to  pay  the  165/.  with 
interest ;  for  power  in  S.  Pegg  to  appoint ;  for  quiet  enjoyment ;  for  further 
assurance  ;  ibr  insuring  the  messuage  against  fire ;  and  for  repairing.  And 
it  was  further  witnessed  Ibat,  in  consideration  of  the  Baid  sum  of  150/.  so 
^id  4n  ^iscliaif|[e  of  tlie  said  three  sums  of  50/.  &c.^  the  said  Samuel  Vale, 
by  the  direction  of  S,  Pegg,  and  on  the  nomination  of  Brown  and  Joseph 
Imd  Ann  Cleaive^,  <iid  4)ai^iii,  sell,  and  asngn  to  the  said  Joseph  Clarke, 
Kis  executors,  administrators  and  assigns,  aH  such  or  so  much  of  the  .^ 
^said  messuage,  land,  &c^  comprised  in  the  before  mentioned  appoint-  ^ 
inent,  as  was  oompri^d  in  the  said  indentures  of  January  2l8t,  1829,  and 
January  6tb,  1830,  respectively,  and  all  the  estate,  &c.  oif  Samuel  Vale  in 
or  to  the  same,  habendum  to  Clarke,  his  executors,  &c.,  thenceforth  for  the 
)pesidue  of  the  said  tevta  of  1000  years,  in  tnist  for  the  better  securing  to 
Brown  and  Jose|rii  snd  Ann  Cleaver^  their  executors,  8ic^  the  payment  of 
the  said  1651.  and  inteiwit,  and  in  the  mean  time,  and  subject  thereto,  to 
fyeraitt  the  same  to  attend  the  inheritance.  Covenant  by  Vale  to  Clarke^ 
kis  execullors^  Ac.,  against  encumbrances  by  Vale.  Declaration  by  Brown 
tad  Joseph  and  Ann  Cleave  ^  lo  their  joint  tenancy  in  the  165/.,  and 
tarv'ivorship. 

llie  deed  bo««  a  U.  iffatnp,  fer  ad  vafomn  duty,  on  the  first  skin,  and 
1/.  stamps  o**    ^  second  and  third  skins. 

A  verdict  was  feutid  for  the  plaintifis.  In  the  «ime  term  Peacock  moved 
tor  a  rale  4o  show  cause  why  a  nonsuit  diould  not  be  entered.  He  con* 
tended  that  the  deed  was  either  a  new  mottgage  for  a  sam  between  100/. 
tod  iOM.y  ktid  therefore  reqntring  a  2/.  stamp ;  nr  a  transfer  of  the  original 
aaortga^  with  a  new  security,  namely,  the  foe  aiiafde  in  reversion,  and 
4K!refore  feqairinga  deed  stamp  in  addition  to  that  on  the  mortgage,  accord- 
ftig  to  Lant  V.  Pmtt^  6  A.  &  £.  248:  and,  at  all  events,  that  a  deed  stamp 
>$fm  necessary  ia  netpect  t»  the  l&I.  Mwly  advanced.  A  rule  nisi  was 
ClVnlecl. 

Bfk  aad  S^il  n^w  showed  caHse.(a)  Tb6  deed  was  an  assignment  of 
ykte  original  mortgage,  and  properfy  ^stamped  irith  a  1/.  stamp  for  ad  ^^ 
Valorem  duly  in  respect  of  the  15/.,  and  progressive  duties  of  1/.  and    ^ 

(a)  B«6n  IiM^  tl^niMui,  C.  J^  IHtlito*^  WiistB%  and  C 

B 
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l/.y  according  to  stat.  55  G.  3,  c.  184,  schedule  Part  I.,  tit.  Mor^age^  and 
Stat.  3  G.  4,  c.  117,  s.  2.  Doe  dem.  Bariley  t.  Gray^  3  A.  &  £.  89,(a)  is 
directly  applicable,  and  was  acted  upon  in  Doe  dem.  Barnes  v.  Rowe^  4 
New  Ca.  737.  [Coleridge,  J.  In  a  note  to  Doe  dent*  Barnes  v.  A>e,  6  Scott, 
O.  S.  525,  538,  n.  (30,)  it  is  observed  that  stat.  3  G.  4,  c.  117,  is  con- 
fined to  transfers  of  mortgages ;  the  cas^of  a  further  security  for  an  existing 
debt  being  stiil  governed  by  the  general  stamp  act  of  55  G.  3.]  In  Lant 
y.  Peacej  8  A.  &  £.  248^  the  new  advance  was  upon  land  not  included  in 
the  former  mortgage ;  and  the  land  was  made  a  security  for  the  first  as  well 
as  the  last  advance.  It  will  be  contended  that  in  the  present  case  the  deed 
of  1840  conveys  an  interest  beyond  that  which  was  put  in  mortgage  by  the 
prior  deeds.  But  that  is  not  so.  By  the  indenture  of  January  6th,  1830, 
the  premises,  thereby(6)  (that  is  by  the  indenture  of  January  6th)  appointed' 
or  intended  so  to  be,  were  charged  with  payment  of  <<  the  further  sum  of 
50/. ;"  and  the  eflfect  of  the  deeds  was  that  the  whole  150/.  then  became 
charged  upon  the  fee  simple.  By  the  deed  of  1840  the  term  and  the  fee  so 
charged  were  transferred  to  the  plaintifls  as  a  security  for  the  150/.,  and  also 
for  the  15/.  then  advanced :  thus  an  additional  sum  was  secured  ;  but  no  new 
security  was  created  as  in  Lant  v.  Peace^  8  A.  &  £.  248.  Stat.  55  G.  3, 
c.  184,  schedule  Part  I.,  tit.  Mortgage^  exempts  from  the  ad  valorem  duty 
there  charged  any  deed  made  as  an  additional  or  further  security  for  any 
-  sum  already  secured  by  any  deed  which  *sball  have  paid  such  ad 
^  valorem  duty,  where  both  securities  are  given  by  the  same  person ;  but 
provides  that,  if  any  further  sum  be  added  to  the  principal  amount  already 
secured,  the  ad  valorem  duty  shall  be  charged  in  respect  of  such  further 
sum.  Stat.  3  G.  4,  c.  117,  s.  2,  does  not  repeal  the  exemption :  it  imposes 
a  duty  of  1/.  155.  on  the  transfer  of  a  mortgage  if  no  further  sum  be  added 
to  the  principal  money  already  secured,  but  enacts  that,  if  any  further  sum 
be  added,  the  ad  valorem  duty  «<  shall  be  charged  only  in  respect  of  such 
further  money."  [Patteson,  J. — According  to  your  argument,  the  deed 
in  question  here  should  be  an  <<  additional  or  further  security,"  to  come 
within  the  exempting  clause.] 

Peacock^  contra.  The  deed  of  1840  was  a  new  security  for  the  150/.  as 
well  as  a  security  for  the  15/.  It  is  assumed  on  the  other  side  that  the 
indenture  of  January  6th,  1830,  conveyed  or  charged  the  fee ;  but  it  only 
secured  the  additional  sum  of  50/.  upon  the  premises ;  it  charged  the  term 
with  that  sum,  but  did  not  convey  to  the  mortgagees  any  interest  in  the  fee% 
The  recital  of  that  indenture  in  the  indenture  of  1840  speaks  of  the  mes* 
stiages  <«  hereby,"  (that  is  in  the  deed  of  1840,)  not  <<  thereby,"  appointed* 
Had  this  been  otherwise,  the  fee  would  have  been  in  Samuel  Vale  on  April 
I8ih,  1840,  and  he  must  have  conveyed  by  the  deed  of  that  date ;  whereas 
Samuel  Pegg  appoints,  and  Vale  only  assigns  the  term.  The  transaction 
referred  to  by  the  lease  and  release  of  January,  1830,  was  only  a  sale  by 
John  Pegg  to  Samuel  Pegg :  no  charge  upon  the  fee  was  then  created  iy 

{a)  8ee  Doe  dem,  Sneilr,  Tom,  4  Q.  B.  615.  (6)  See  p.  3,  note  (a),  eute. 
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&TOQr  of  (he  mortgagees.    Had  the  fee  been  in  them  when  the  *deed      ^ 
of  1840  was  executed,  the  term  would  hare  been  merged.    If  these     L 
views  are  correct,  a  new  charge  was  created  by  that  deed  in  respect  of  the 
three  sums  of  60/.|  or  at  any  rate  of  the  first  two ;  the  subject  of  that  charge 
being  the  reversion  expectant  on  the  term  of  1000  years.    The  case,  there- 
fore, resembles  Lead  v.  Peace^  8  A.  &  £.  248.    But,  even  if  the  present 
deed  conveyed  no  new  interest,  it  was  not  the  transfer  of  a  mortgage  but 
the  creation  of  a  new  one :  it  created  a  fresh  equity  of  redemption.    Again, 
in  whatever  way  this  indenture  operated,  it  required  a  deed  stamp  in  respect 
of  the  additional  15/.    The  same  point  arose  in  Doe  dem.  Bartley  v.  Gray, 
3  A.  &  £.  89,  but  was  not  decided,  the  court  saying:  <<  Whether  a  com- 
mon deed  stamp  also  was  necessary  under  either  of  the  acts  it  is  not  material 
to  inquire,  because  the  1/.  lbs.  stamp  erroneously  put  on  these  deeds  is 
BuiEcient  to  cover  that  stamp,  if  necessary."    According  to  the  argument 
for  the  plaintifis,  it  would  be  cheaper,  in  a  transaction  like  the  present,  to 
take  an  additional  advance  not  exceeding  50/.  than  to  mortgage  for  the 
original  sum ;  which  is  not  likely  to  have  been  intended.    Stat.  55  Geo.  3, 
c.  184,  sched.  tit.  Mortgage^  exempts  from  ad  valorem  duty,  under  that 
schedule,  any  deed  made  as  an  additional  or  further  security  for  money 
already  securea  by  any  deed  which  shall  have  paid  the  said  ad  valorem 
duty,  but  requires  the  duty  to  be  charged  if  any  further  sum  shall  have  been 
added ;  and  the  provision  as  to  such  further  sum  is  left  untouched  by  stat. 
3  G.  4,  c.  117,  s.  2:  but  the  object  of  these  enactments  is  merely  that  the 
same  subject  matter  shall  not  be  twice  charged  with  ad  ^valorem  duty ; 
it  does  not  exclude  other  duties.     [Patteson,  J.   No  part  of  the    I* 
schedule  charges  the  additional  advance  with  any  but  ad  valorem  duty.] 
Still,  from  the  nature  of  the  instrument,  it  must  require  a  deed  stamp,  so 
&r  as  it  secures  a  new  advance.     The  covenant  to  pay  would  render  it 
necessary.    In  respect  of  these  matters  the  instrument  would  at  any  rate 
need  a  stamp  of  1/.  15«.,  as  a  <<deed"  «not  otherwise  charged,"  within 
the  schedule  of  stat.  55  G.  3,  c.  184.     [Patteson,  J.  The  exempting 
clause  of  that  schedule,  as  to  instruments  by  way  of  further  security,  is  con- 
fined to  cases  where  both  the  original  and  the  new  security  are  made  by  the 
same  person ;  and  to  the  same  person,  as  appears  by  the  latter  part  of  the 
clause.     Transfers  do  not  seem  to  be  contemplated.]    In  5  Jarman's  Con- 
veyancing, by  Sweet,  p.  541 ,  (tit.  Mortgages j )  it  is  said,  referring  to  Doe  denu 
Bartley  v.  Gray^  3  A.  &  £.  89,  <<  It  was  not  necessary  (as  we  have  seen) 
to  decide  whether  the  deed  then  adjudged  to  be  a  transfer  of  a  mortgage, 
required  a  common  deed  stamp  in  addition  to  the  ad  valorem  duty  on  the  fur- 
ther advance,  as  the  aggregate  amount  of  duty  impressed  thereon  was  more 
than  sufficient  to  cover  both.    The  point,  however,  seldom  arises  in  practice, 
S0  the  deed  commonly  contains  a  covenant  to  pay  the  entire  debt,  or  some 
other  additional  matter  extraneous  to  the  instrument,  considered  as  a  transfer 
of  mortgage  properly  so  called ;  and,  therefore,  rendering  it  unquestionably 
liable  to  the  additional  stamp  in  question.''  Cur,  adv.  volt. 


JO  BftOWH  V.  Tegg.  T.  T.  1644. 

*Lof d  DBNBiiJr,  C.  J.,  to  this  term,  (Juoie  JlSth,i|  ^blUi^red  die 

J    jiidgmeot  of  the  court. 

Tbi^  waa  ao  aclioo  of  coyenantiQod  Ibe  jKoadi  aisigned  Ibe  Aonpaymetit 
iff  the  pHpcipal  Aum  of  165/.,  aod  interest,  .due  to  the  plmtifls  noder  anld 
}^  virtue  of  a  /certain  indenture,  whereby  die  payineipt  of  tbe  aaid  euin*  with 
jwaterest,  waa  secuoed  to  the  plaiotifia.    Plea^  Non  «st4aekim. 

And  tbe  question  is,  vhetber  the  said  indenture  wheieon  the  action  is 

Imught  be  duly  stamped  nr  oot.    It  .pufponts  to  l>ear  date  l8(h  April,  1840, 

9od  to  be  made  between  the  de/endaot  cf  tbe  first  part,  S.  'Vale  of  the 

second  partf  the  (daintiis  of  tbe  third,  and  J.  Clarke  of  'the  fourth  pait ; 

jpeciting  an  indenture  of  mortgage  of  Slst  Jaauary,  1829,  i>etw€en  Jofain 

Pegg  and  tbe  defeodant,  as  his  trustee,  of  tbe  first  part,  Isaac  San6r>m  of 

tbe  second  part,  S.  Wbitweli,  S.  Vale,  N.  Merridew  and  J.  Weare  of  the 

{third  part,  whereby  certain  premises  therein  described  were  demised  for  tbe 

term  of  1000  years  for  securing  the  rep^ment  of  two  several  sums  of  50f. 

.^beretoibre  advanced  to  John  Pegg  and  J.  Sausom ;  and  further  reciting  that, 

ky  certaut  indentures  of  lease  and  release  of  the  4tb  and  5th  January,  1830, 

)be  s^id  premises  were  conveyed  inyae  umpU  to  the  d^endani  ;  end  further 

^citing  tb^t  by  a  ceitaia  other  indenture,  of  tbe  6th  January,  1830,  between 

t,he  defendant  of  the  first  part,  and  the  said  8.  Wbitweli,  8.  Vale,  N.  Merri- 

^^w  and  J.  Weane  of  tbe  other  part,  tbe  said  premises  were  charged  witfi 

tbe  payment  of  a  fitfther  sum  of  bOl.  lent  to  the  defendant ;  nnd  that  the 

^d  term  of  1000  years  had  become  vested  in  4he  said  S.  Vale  by  survivor- 

#111     ^^P»  ^^^  ^^^  ^^  deCepdant  bad  been  catled  upon  to  repay  '^die 

^    thre^  w4  several  sums  of  60/.^  it  was  by  the  said  now  reciting 

V^deotijure  fvitaessed  that,  in  xsonaideration  of  150/.,  aod  the  further  sum  of 

}bL  advanced  by  plaintifb  to  defi;ndant,  tbe  said  term  of  1000  years  was 

^asigned  by  tbe  9aid  8.  Vale  to  the  plaintifi,  and  the  fee  rimjde  in  the  said 

.|]jrei|ii9es  was  conveyed  to  them  i^  tbe  defrodsnt,  subject  to  the  usual  eon- 

4Ji(UQii  for  reconveyance  to  the  defendant  on  the  terms  therein  ex(>res8ed. 

/j^erp  99  alw)  a  icovenaat  by  the  defendant  Ibr  repayment  of  the  money, 

.  m>oo  M^bicb  thiS  action  is  brought. 

Upon  this  deed  tbe  stamps  are  a  1/.  stamp  on  the  first  skin,  and  a  stamp 
.  to  d^s  like  WBOunt  on  Ifae  second  and  third  respectii'ely.  And  the  question 
.  jyi,  whether  those  staqops  aae  suffioienl. 

In  su|>port  of  that  proposition  it  was  contended  on  hAM  of  the  plaintifs 
tbat  the  true  eflect  of  the  instrument  is  to  assign  the  said  term  of  1000  years 
|br  seciiriag  to  them  the  repay  me^t  of  the  said  sum  of  166/. ;  that  it  is  an 
^Mpignqient  of  auch  original  term  and  an  nasignment  only.  It  is  obvioui, 
bowevevi  that  Ibis  argm^ent,  on  which  the  ease  of  the  plaintSflb  was  made 
lowest,  eaoMt  be  mstainad.  It  appears  plainly,  from  the  analysis  of  the 
dlied  wbieb  we  have  made  rix>ve,  diat  not  merely  the  original  term  of  1000 
y^ars  was  thereby  assigned  to  the  plaintifls,  but  that  the  fee  simple  in  the 
md  premises  is  tb^aeby  conveyed,  and  that  tfaerelbre  the  instrument  ope- 
rated a9  a  ncm  mcurUy;  and,  moreover,  |hat  tbe  fee  simple  was  not  charged 
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by  &e  said  indenture  of  the  6th  of  January,  1830.  We  arc  of  opinioni 
therefore,  that  a  deed  stamp  at  least  became  necessary  in  consequence 
thereof. 

The  case  of  Doe  dem.  Bartley  v.  Gray^  3  A .  &  E.  89,  was  cited  •©»  ^ 
behalf  of  the  plaintifis.  An  answer,  however,  is  given  to  that  case  in  L 
the  subsequent  one  of  J^on^v.  Peace,  8  A.  &E.  248,  (which  the  present  more 
nearly  resembles,}  that  the  decision  in  that  {Doe  dem,  Bartley  v.  Gray^  3  A« 
&  E.  89,}  depended  upon  the  particular  words  of  3  G.  4,  c.  117,  with  respect 
to  the  transfer  duty,  and  that  the  point  raised  in  LajU  v.  PeacCj  8  A.  &  E. 
248,  did  not  arise. 

Upon  the  whole  we  are  of  opinion  that  the  rule  for  a  nonsuit  must  he 
made  absolute. 

ErU  suggested  that,  as  this  was  a  question  of  defective  stamp,  which 
could  be  remedied,  the  court  would  probably,  to  save  expense,  make  the 
rule  absolute  for  a  new  trial  on  payment  of  costs  by  the  plaintifis. 

Rule  absolute  for  a  new  trial  on 
payment  of  costs  by  plaintifis. 


MILES  V.  BOUGH. 
Reported,  3  Q.  B.  869. 


•BRANSCOMBE  v.  SCARBROUGH.  [•!« 

Same  v.  HEATH. 

Replenn  bonds  are  not  an  exception  to  the  rule  that,  on  a  bond,  the  plaintiff  cannot  reoorer 

more  than  the  penalty  and  ooota  of  suit  on  the  bond. 
Theieibre  proceedings  in  such  suit  may  be  stayed  on  payment  of  the  penalty  and  costs,  though 

the  plaintiff's  costs  in  the  replevin  suit  much  exceed  the  penalty. 
A  judge  at  chamben  may  order  the  stay  of  proceedings. 

The  plaintifi*  in  these  actions  was  the  defendant  in  an  action  of  replevin, 
Wheeler  v.  Branscombej  5  Q.  B.  373.  The  cause  was  tried,  and  a  verdict^ 
found  for  the  plaintifi*,  but  leave  reserved  to  move  to  enter  a  verdict  for  the 
defendant.  A  rule  to  that  eflect  was  made  absolute  in  last  Michaelmas 
vacation,  5  Q.  B.  373.  The  defendant  in  replevin  took  an  assi^ment  of 
the  replevin  bond,  and  commenced  the  present  actions  upon  it  against 
Scarbrough  and  Heath,  the  sureties.  His  taxed  costs  in  the  cause  of 
Wheeler  v.  Branscombe  greatly  exceeded  the  penal  sum  in  the  replevin  bond, 
which  was  only  18/.  Is. 

The  defendants,  Scarbrough  and  Heath,  took  out  a  summons  to  show 
cause  at  chambers  <<  why,  upon  payment  of  the  penalty  of  the  bond  on 
which  these  actions  are  brought,  together  with  costs  to  be  taxed,  all  further 
proceedings  in  these  causes  should  not  be  stayed*"    Cause  was  shown 
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oefore  Patteson,  J.,  who  made  the  order  as  prayed,  giving  leave  to  the 
plaintiff  Branscombe  to  move  this  court  that  the  order  might  be  discharged 
upon  either  of  the  two  grounds  after  stated. 

M.  Smith  now  moved  for  a  rule  to  show  cause  why  the  order  should  not 
be  discharged.  First,  the  learned  judge  had  not  jurisdiction.  Stat.  11  G.  2, 
c«  19,  8.  23,  which  makes  replevin  bonds  assignable  to  the  avowant 
*or  person  making  cognisance,  enacts  that,  if  the  bond  be  forfeited, 
J  the  assignee  may  sue  thereon,  and  <<  the  court  where  such  action 
shall  be  brought  may  by  a  rule  of  the  same  court  give  such  relief  to  the 
parties  upon  such  bond,  as  may  be  agreeable  to  justice  and  reason."  A 
judge  at  chambers  is  not  <<  the  court"  for  this  purpose.  [Patteson,  J. 
The  defendants  said  that  they  were  not  seeking  relief  under  the  statute,  but  . 
merely  bringing  in  the  penalty  of  the  bond,  as  a  defendant  might  do  in  any 
case.  Then  the  question  arose  whether  they  were  entitled  to  a  stay  of  pro- 
ceedings on  merely  paying  in  the  penalty  with  costs  of  the  actions  on  the 
bond.]  That  is  a  point  which  ought  not  to  be  summarily  decided  at 
chambers.  The  defendants  may  raise  it  by  paying  the  money  into  court  in 
the  actions.  The  penalty  in  a  replevin  bond  is  only  double  the  value  of 
the  goods  distrained  ;  in  the  present  instance  it  is  18/.  I5.,  while  the  costs 
of  the  action  are  160/.  It  is  laid  down  in  Lord  Lonsdale  v.  Churcliy  2  T.  R. 
388,(a)  that  the  obligee  of  a  bond  may  recover  damages  beyond  the 
penalty,  that  being  merely  a  security.  The  doctrine  in  that  case  was  dis- 
puted by  Lord  Kenyon  in  Wilde  v.  Clarkson^  6  T.  R.  303 ;  but  is  sup- 
ported by  the  ruling  of  Littledale,  J.,  in  Francis  v.  Wilson^  R) .  &  M. 
105.  [Patteson,  J.  That  was  a  veiy  peculiar  case.  The  bond  was  in 
the  penal  sum  of  120/.  conditioned  for  the  payment  of  that  sum  with 
interest.]  In  an  action  upon  judgment  on  a  bond,  interest  may  be  recovered 
to  an  amount  which  makes  the  whole  sum  allowed  exceed  the  penalty  ; 
^  M^Clure  v.  Dnnkin,  1  East,  436.(6)     In  •equity,  the  penalty  of  the 

J  bond  is  not  considered  a  necessary  limit ;  Jeudwine  v.  ^gaie^  3  Sim. 
129;  Grant  v.  Grants  3  Russ.  598,  3  Sim.  340.  In  Hellen  v.  Jrdley, 
3  Car.  &  P.  12,  an  action  on  a  bond.  Lord  Tenterden  thought  that  the 
plaintiff  could  not  have  more  than  the  penalty :  but  he  allowed  the  jury  to 
give  a  verdict  for  one  shilling  beyond,  reserving  leave  to  move  to  increase 
the  damages;  and,  if  a  shilling  could  be  recovered  beyond  the  penalty,  a 
larger  sum  might.  [Coleridge,  J.  To  succeed  in  this  motion,  you  must 
show  a  distinction  between  replevin  bonds  and  others.  The  note  (1)  on 
Gmnsford  v.  Griffith^  1  Wms.  Saund.  58  b,(c)  lays  down  the  doctrine 
generally.] 

Lord  Denman,  C.  J.  To  grant  a  rule  in  this  case  would  be  creating  a 
doubt  where  none  really  exists.  Lord  Lonsdale  v.  Churchy  2  T.  R.  388, 
has  been  overruled  on  the  point  now  discussed :  and  the  case  before  Lit- 

(a)  See  the  caaet  diacuMed  in  CrafU  ▼.  WWdnaon^  4  Q.  B.  74* 
\b)  See  Ibbotwn  t.  Fenion,  6  A.  dc  E.  773,  77S. 
(e)  And  <ee  notef  (e,)  (4)  ibid.  6th  ed. 
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TLEDALE,  J.,  cannot  be  considered  as  re-establishing  it.  In  HelleriY,  Ardr 
leyy  3  Car.  &  P.  12,  it  might  be  wrong  to  allow  a  verdict  for  even  the 
shilling ;  but  the  ruling,  at  all  events,  did  not  afiect  the  general  doctrine  on 
this  subject. 

Patteson,  J.     The  one  shilling  was  given  there  for  detention  of  the 
debt ;  and  perhaps  it  was  not  right  to  give  it. 

Williams  and  Coleridge,  Js.,  concurred. 

Rule  refused. 


•DAVIS  V.  HENRY  JOHN  CLARKE.  [•le 

JoIbi  Hart  drew  •  bill  payable  to  himself  or  order,  addreand  to  John  Hart ;  C.  wrote  acroas 
this,  *■  accepted,  H.  J.  C.*'  Held,  that  C.  could  not  be  sued  as  acceptor  of  a  bill  of  exchange 
directed  tohim. 

AssuBfPsiT.  The  first  count  stated  that  <<  one  John  Hart,"  on  8th  March, 
1838,  <<  made  his  bill  of  exchange  in  writing  and  directed  the  same  to  the 
defendant,  and  thereby  required  the  defendant  to  pay  to  him  or  his  order 
100/.,"  value  received,  at  twelve  months  afler  date,  which  had  elapsed 
before  the  commencement,  &c. ;  « and  the  defendant  then  accepted  the 
said  bill,  and  the  said  John  Hart  then  endorsed  the  same  to  the  plainUff;" 
averment  of  notice  to  defendant,  promise  by  him  to  pay  plaintiff,  and  that 
be  did  not  pay. 

There  was  also  a  count  on  an  account  stated. 

The  first  plea  denied  the  acceptance ;  the  second  the  promise ;  the  third 
alleged  a  discharge  of  defendant  by  the  Insolvent  Debtors'  Court. 

The  replication  joined  issue  on  the  first  two  pleas,  and  traversed  the  dis- 
charge alleged  in  the  third  ;  on  which  traverse  issue  was  joined. 

On  the  trial,  before  Parke,  B.,  at  the  Essex  Summer  assizes,  1843,  a 
written  paper,  in  the  following  terms,  was  given  in  evidence  on  behalf  of 
the  plaintifiT. 

«  jeiOO.  Zomtoi,  %th  Marchy  1838. 

«<  Twelve  months  after  date  pay  to  me  or  my  order  one  hundred  pounds, 
value  received. 

(( To  Mr.  John  Hart.  John  Hart." 

Across  the  face  of  this  instrument  was  written 

«  Accepted. 
<<  H.  J.  Clarke. 
<<  payable  at  319  Strand." 

*This  was  proved  to  be  in  the  defendant's  handwriting.  . 

No  other  evidence  being  produced,  the  learned  baron  directed  a    ^ 
nonsuit.    In  Michaelmas  term,  1843,  Petersdarf  obtained  a  rule  nisi  for 
a  new  trial. 

Sir  jP.  Thesiger,  solicitor-general,  now  showed  cause.  The  defendant 
has  not  accepted  the  bill  described  in  the  declaration :  the  instrument  pro* 
dttced  is  indeed  no  bill  of  exchange.    In  Grayy.  MUner,  8  Taunt.  739, 
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wLere  the  instrument  was  not  addressed  to  any  one,  but  had  only  a  place 
of  paynaent  added,  and  in  other  respects  resembled  the  document  here 
proved,  the  acceptor  was  held  liable,  as  having  admitted  himself,  by  the 
acceptance,  to  be  the  party  pointed  out  by  the  place  of  payment.  Here  the 
drawer  addresses  himself;  and  the  instrument  more  nearly  resembles  a  pro* 
missory  note.  It  may  be  that  the  defendant  might  have  been  sued  as  a 
surety. 

Petersdorff^j  contra.  The  principle  of  Gray  v.  Milner,  8  Taunt.  739, 
applies.  The  defendant,  by  his  acceptance,  estops  himseir  from  disputing 
his  own  character  and  the  nature  of  the  instrument.  In  Polkill  v.  Walter^ 
3  B.  &  Ad.  114,  indeed,  it  was  said  that  no  one  could  be  liable  as  acceptor, 
unless  he  were  the  person  to  whom  the  bill  was  addressed,  or  an  acceptor 
for  honour.  But  the  question  of  acceptance  in  this  fonn  was  not  then  dis- 
tinctly  before  the  court.  Here  it  may  be  contended  that  the  defendant 
identifies  himself  as  the  person  addressed  under  the  name  of  John  Hart. 
The  judge  at  Nisi  Prius  was  requested,  but  refused,  to  allow  an  amend- 
*181  ^^^^i  ^y  calling  *the  instrument  a  promissory  note  made  by  the 
defendant ;  the  writing  the  name  was  a  new  making,  according  to 
the  principle  of  Penny  v.  Innes^  1  C.  M.  &  R.  439,  S.  C.  5  Tyrwh.  l(n.(a) 
(He  referred  also  to  Jackson  v.  Hudson^  2  Camp.  447.) 

Lord  Denman,  C.  J.  There  is  no  authority,  either  in  the  English  law  or 
the  general  law  merchant,  for  holding  a  party  to  be  liable  as  acceptor  upon 
a  bill  addressed  to  another.  We  must  take  it  on  this  instrument  that  the 
defendant  is  different  from  the  party  to  whom  it  is  addressed.  Polhill  y« 
Walter  J  3  B.  &  Ad.  114,  and  Jackson  v.  Hudson,  2  Camp.  447,  are  autho* 
rities  showing  that  the  defendant  here  cannot  be  sued  as  acceptor.  In 
Jackson  y.  Hudson,  2  Camp.  447,  Lord  Ellenborough  treated  an  accept* 
ance  by  a  party  not  addressed  as  «<  contrary  to  the  usage  and  custom  of 
merchants.'' 

Patteson,  J.  No  previous  case  seems  to  be  exactly  like  this.  In 
Jackson  v.  Hudson,  2  Camp.  447,  there  was  one  acceptance  by  the  party  to 
whom  the  bill  was  addressed,  prior  to  the  acceptance  by  the  defendant.  In 
Gray  v.  Miner,  8  Taunt.  739,  no  party  was  named  in  the  address ;  and  I 
must  say  that  the  decision  in  that  case  appears  to  me  to  go  to  the  extremity 
of  what  is  convenient.  It  may  be  considered  as  having  been  decided  on 
the  ground  that  the  acceptance  was  not  inconsistent  with  the  address,  so 
that  the  acceptor  might  be  deemed  to  have  admitted  himself  to  be  the  party 
addressed.  But  here  another  person,  the  drawer  himself,  is  named  in  the 
*191  *^^^r^^'  I  d^  °o^  know  that  a  party  may  not  address  a  bill  to  him- 
self, and  accept,  though  the  proceeding  would  be  absurd  enough. 
Then  it  is  said  that  the  defendant  is  estopped :  but  that  cannot  be  supported 
where  the  instrument  shows,  on  its  face,  that  he  cannot  be  the  acceptor. 

Williams,  J.  The  only  question  is,  whether  the  defendant  is  such  an 
acceptor  as  is  described  in  the  declaration ;  that  is  of  a  bill  of  exchange 

(a)  See  G^mniiei/ ▼.  .ffirierf,  5  A.  &  E.  43e. 
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directed  to  him.  No  doubt  this  can  be  so  only  where  he  is  the  drawee  ; 
but  here  the  bill  is  not  addressed  to  the  defendant  at  all.  This  is  therefore 
aot  an  acceptance  within  the  custom  of  merchants. 

Coleridge,  J.  The  safe  course  is  to  adhere  to  the  mercantile  rule  that 
an  acceptance  can  be  made  only  by  the  party  addressed,  or  for  his  honour. 
Here  the  last  is  not  pretended ;  and  the  first  cannot  be  presumed.  If  the 
John  Hart  addressed  is  different  from  the  John  Hart  who  draws,  there  is 
still  no  acceptance ;  if  the  same,  then  the  instrument  is  a  promissory  note 
and  not  a  bill  of  exchange.  Rule  discharged. 


^    •FAWCETT  V.  FEARNE  and  Others.    Majf  25.         [•20 

Under  ital  6  0. 4,  e.  16,  i.  73,  which  empowen  Uie  oommurioiien  in  bankruptcy  to  dispoie  of 
goods  being  in  the  po—cmion,  order  or  diffpoaition  of  the  bankrupt  aa  reputed  owner  <*  at  the 
time  he  beoomea  bankrupt,"  the  time  meant  ia  that  of  committing  the  act  of  bankruptcy,  not 
the  time  when  tiia  fiat  iaaued ;  atat  8  dc  3  Vict  c  29,  i.  1,  making  no  alteration  in  thii 


A  tadct  anagned  hia  effiscta  to  a  trustee,  thereby  committing  an  act  of  bankruptcy.  Afterwards 
a  creditor,  ignorant  of  the  act  of  bankruptcy,  took  in  execution  the  trader's  goods  comprised 
in  the  assignment.  The  trustee  paid  off  the  execution,  and  took  an  assignment  of  the  goods 
from  the  sheriff 

A  fiat  in  bankruptcy  having  afterwards  issued  against  the  trader. 

Held,  that,  although  the  levy  made  by  the  execution  creditor  might  have  been  protected  by  stat 
6  G.  4,  c  16,  8.  81,  or  2  dc  3  Vict  c  29,  the  party  who  had  become  assignee  of  the  sheriff 
with  knowledge  of  the  act  of  bankruptcy,  could  not  avail  himself  of  that  protection,  and 
that  the  assignees  in  the  bankruptoy  might  bring  trover  against  him  for  the  goods. 

Trover  for  cattle,  goods  and  chattels.  Pleas.  1.  That  plaintiff  was  not 
nor  is  possessed,  &c.     2.  Not  guilty.     Issues  thereon. 

The  cause  was  tried  before  Wightman,  J.,  at  the  York  Summer  assizes, 
1843.  The  material  facts  of  the  case  are  fully  detailed  in  the  following 
statement,  which  forms  part  of  the  judgment  delivered  by  the  court  on 
disposing  of  the  aftermentioned  rule. 

««This  was  an  action  of  trover  against  the  defendants,  who  are  the 
assignees  of  a  bankrupt  of  the  name  of  Bradwell,  to  recover  damages  for 
the  conversion  of  certain  cattle,  goods  and  chattels  which  the  defendants 
bad  seized,  upon  the  issuing  of  the  fiat,  as  part  of  the  bankrupt's  estate, 
but  which  the  plaintiiT  claimed  as  his  property. 

<t  The  plaintiff  was  uncle  to  the  bankrupt,  and  a  creditor  to  a  consrderable 
amount:  and,  on  the  15th  of  August,  1842,  the  bankrupt  made  an  assign- 
ment to  him  and  a  person  of  the  name  of  Simpson  for  the  benefit  of  creditors. 
This  assignment  was  produced  by  the  defendants,  and  was  the  only  act  of 
bankruptcy  proved  in  the  cause.  The  fiat  was  issued  on  the  25th  of 
January,  1843. 

•**  On  the  15th  of  August,  1842,  being  the  same  day  upon  which 
(be  act  of  bankruptcy  was  committed,  but  some  hours  before  the     ^ 
assignment  was  executed,  and  therefore  before  the  act  of  bankruptcy,  the 
dieriff  of  Yorksbins  seized  certain  of  the  bankrupt's  goods  under  a  fi.  fa. 
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at  the  suit  of  the  Low  Moor  Company,  endorsed  to  levy  462/.  12t.  and 
13/.  fur  costs  upon  a  hostile  judgment  obtained  by  them  against  Brddwell 
the  bankrupt.  On  the  17th  of  August  the  sheriflf  assigned  the  goods  seized 
to  the  Low  Moor  Company  by  bill  of  sale  in  satisfaction  of  their  execution; 
and  the  plaintiff,  having  paid  to  the  Low  Moor  Company  the  amount  foi 
^^'hich  the  goods  were  assigned  to  them  by  the  sheriflf  under  their  execution, 
took  an  assignment  from  them  on  the  12th  of  October,  of  the  property 
seized  by  the  sheriflf  under  their  execution.  Formal  possession  was  given 
under  both  assignments. 

«  On  the  23d  of  August,  1842,  three  other  writs  of  fi.  fa.,  at  the  suit  of 
bond  fide  and  hostile  judgment  creditors,  were  delivered  to  the  sheriflf,  who, 
on  or  about  that  day,  seized  certain  goods  of  the  bankrupt  under-  them. 
The  amount  of  these  three  executions  altogether  was  about  282/. 

^(  On  the  15th  September  ihese  executions  were  paid  oflf  by  the  plaintiflF,  who 
took  an  assignment  from  the  sheriflf  of  the  goods  seized  under  these  executions. 
The  plaintifl*  wished  ihe  sheriflf  to  include  in  the  inventory  all  the  goods  of  the 
bankrupt  not  included  in  the  seizure  under  the  execution  at  the  suit  of  the 
Low  Moor  Company,  alleging  that,  as  he  would  pay  the  creditors  20^.  in 
the  pound,  it  would  not  signify.  This,  however,  was  not  done  ;  but  goods, 
'which  afterwards  sold  for  584/.,  were  put  into  the  inventory  to  the  assign- 
•001  °*^"^  under  the  three  •executions.  The  sheriflf  then  retired  altogether ; 
^  and  Bradwell  continued  in  the  apparent  ownership  of  the  property 
down  to  the  25th  of  January,  when  the  fiat  issued,  and  had  them,  as  found 
by  the  jury,  in  his  possession,  order  and  disposition,  with  the  consent  of  the 
plaintiflf,  down  to  that  time." 

The  (defendants^  counsel  relied  upon  stat.  6  G.  4,  c.  16,  s.  72,  contend- 
ing that  the  words  of  that  clause,  « at  the  time  be  becomes  bankrupt," 
refer,  not  to  the  time  of  committing  the  act  of  bankruptcy,  but  to  the  time 
of  issuing  the  fiat ;  and  that  the  goods  in  this  case  were,  at  the  latter  period, 
in  the  possession,  order  and  disposition  of  the  bankrupt,  with  the  consent 
of  the  true  owner,  assuming  the  plaintiflf  to  have  been  so.  The  learned 
judge  left  it  to  the  jury,  as  the  only  material  question  in  the  case,  whether, 
on  the  25th  of  January,  1843,  when  the  fiat  issued,  Bradwell  was  the 
reputed  owner  of  the  goods  and  had  them  in  his  possession,  order  or  dis- 
position by  the  consent  of  the  true  owner.  The  jury  were  of  opinion  that 
he  had,  and  found  a  verdict  for  the  plaintiff. 

In  Michaelmas  term,  1843,  Hoggins^  by  leave  reserved  at  the  trial,  moved 
for  a  rule  to  show  cause  why  the  verdict  should  not  be  set  aside  and  a 
nonsuit  entered,  or  a  verdict  for  the  defendants,  or  why  the  verdict  should 
not  be  reduced  to  such  sum  as  the  court  should  direct.  A  rule  nisi  was  granted. 

Knowlesy  Joseph  Mdison  and  Pashley  now  showed  cause. (a)    First,  the 

assignment  by  Bradwell  to  the  plaintiflf  was  not  aflfected  by  stat.  6  G.  4,  c. 

^  16,  s.  72,  unless  the  words  "when  he  becomes  bankrupt,"  in  that 

^clause,  refer  to  the  time  of  issuing  the  fiat.     But  this  is  not  the  true 

(a)  Before  Loid  Demnui,,  C.  J.,  Patteaoo,  Williuius  and  Wightman,  Jfi 
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construction ;  the  trader  becomes  bankrupt,  in  the  proper  sense  of  the  wofd, 
when  he  commits  the  act  of  bankruptcy,  not  when  the  fiat  issues ;  Smith  v. 
Ibppingy  5  B.  &  Ad.  674.  The  same  construction  was  put  upon  stat.  21 
Jac.  1,  c.  19,  8.  11,  (which  does  not  materially  difier  from  this  clause,)  in 
Lyon  T.  Weldafty  2  Bing.  334,  and  Janes  v.  Dwyer^  15  East,  21.  Stat. 
2  &  3  Vict.  c.  29,  s.  1,  does  not  alter  the  operation  of  stat.  6  G.  4,  c.  16, 
8.  72,  though  some  expressions  in  Whiimore  v.  Robertson^  8  M.  &  W.  463, 
476,  may  seem  to  imply  that  it  does.  It  is  there  said  that  the  effect  of  the 
later  statute  "  seems  to  be,  in  the  case  of  bonft  fide  contracts,  and  dealings, 
and  executions,  to  do  away  with  the  relation  to  the  act  of  bankruptcy,  and 
substitute  the  issuing  of  the  fiat  for  the  act  of  bankruptcy,  as  the  time  at 
which  the  right  of  the  assignees  is  to  accrue."  But  that  dictum  must  be 
taken  as  referring  to  the  particular  subject  matter  then  before  the  court,  and  to 
the  bearing  of  the  new  act  upon  sect.  103  of  stat.  6  G.  4,  c.  16.  The  act 
of  Victoria  does  not  notice  sect.  72  of  the  former  statute,  and  cannot  have 
been  meant  to  annul  it  by  mere  implication.  If  this  view  of  the  s'atutes 
be  correct  the  verdict  is  right,  no  part  of  the  property  having  been  in  Brad- 
well's  possession  when  he  became  bankrupt,  «  by  the  consent  and  permis- 
sion of  the  true  owner,"  because  none  of  the  goods  then  in  his  possession 
bad  any  true  owner  but  himself. 

Secondly,  if  Bradwell's  assignment  to  the  plaintiff  is  invalid  as.  having 
been  made  after  Bradwell  became  bankrupt,  the  plaintiff  may  still  claim 
under  the  assignments  made  to  him  by  the  Low  Moor  Company  on  the 
•12th  of  October,  and  from  ,the  sheriff  on  the  15th  of  September; 
for  the  executions  under  which  the  assigned  property  had  been  taken  ^ 
were  valid,  not  only  under  stat.  2  &  3  Vict.  c.  29,  but  also  under  stat.  6  G. 
4,  c.  16,  s.  81,  both  executions  being  carried  into  effect  more  than  two 
calendar  months  before  the  issuing  of  the  fiat,  and  by  persons  who,  at  the 
time  of  levying,  had  no  notice  of  any  prior  act  of  bankruptcy.  The  plain- 
tiff had  such  notice;  but  that  does  not  affect  his  title  derived  from  parties 
who  had  none.  If  it  be  alleged  that  the  sheriff  had  notice,  that,  if  true, 
does  not  affect  the  execution  creditor ;  the  sheriff  is  not  his  agent  for  the 
purpose  of  receiving  such  notice ;  Ramsey  v.  Eatouy  10  M.  &  W.  22.  The 
plaintiff's  case  is  unquestionable  under  the  first  execution,  which  was  prior 
to  the  alleged  act  of  bankruptcy ;  and,  on  account,  probably,  of  that  dis- 
tinction, an  alternative  proposed  in  the  rule  is,  to  reduce  the  damages.  But 
the  plaintiff's  title  is  good  under  both  executions. 

DundaSy  W,  U.  Watson  and  Hoggins^  contra.  Stat.  6  G.  4,  c.  16,  s.  72, 
applies  to  this  case,  the  goods  having  remained  in  the  possession,  order  and 
disposition  of  the  bankrupt  from  the  15th  of  August  down  to  the  issuing 
of  the  fiat.  [Patteson,  J.  The  jury  find  only  that  they  were  so  at  the 
time  when  the  fiat  issued.]  It  would  be  a  very  inconvenient  con4ruction 
of  sect.  72,  if  a  party  might  enjoy  a  false  credit  for  several  months  by  the 
possession  of  goods,  and,  when  a  fiat  issued,  refer  to  the  commencement 
of  that  time  as  the  period  when  he  became  bankrupt.   [Patteson,  J.    The 
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4)pposite  construction,  too,  may  be  attended  with  great  inconvenience.]     It 
is  not  to  be  assumed  here  that  the  assignment  to  the  *{>laintiff  was 

•I    the  act  of  bankruptcy  on  which  the  fiat  proceeded  :{a)  the  defendants 

were  not  called  upon  to  prove  any,  no  notice  having  been  given  of  an 

intention  to  dispute  it  ;(&)  and  it  might  therefore  be  taken  that  the  act  of 

bankruptcy  immediately  preceded  the  fiat.    But  it  is  ^unnecessary  to 

•I  make  this  supposition,  because,  whatever  may  formerly  have  beea 
'Considered  the  time  of  becoming  bankrupt  with  reference  to  the  question  of 
reputed  ownership,  the  statute  2  &  3  Vict.  c.  23,  s.  1,  now  identifies  that 
time  with  the  time  of  issuing  the  fiat.  WkUmore  v.  Boberlsonj  8  M.  &  W. 
463,  shows  how  that  statute  operates  upon  the  construction  of  sect.  108  of 
Stat.  6  G.  4,  c.  16 ;  and  the  judgment  in  Re  Styauj  2  Mont.  Deac.  Sl  De 
Gex,  219,  must  have  proceeded  on  the  ground  that  sect.  72  also  is  afifeeted 
by  the  statute  of  Victoria.  Notice  to  an  insurance  company  of  the  pledge 
and  deposit  of  a  policy  was  there  held  to  prevent  its  passing  to  the  assignees, 
the  notice  having  been  given  after  an  act  of  bankruptcy,  but  before  the  fiat. 
Such  notice  could  have  been  necessary  only  to  bar  the  operation  of  sect. 
72 :  it  clearly  was  not  needed  to  complete  the  title  of  the  party  receiving 
the  pledge.  [Patteson,  J.,  referred  to  Ex  parte  Rosey  2  Mont.  D.  &  D. 
131,  and  Ex  parte  SmUh,  Ibid.  213.]  In  Shsy  v.  Carter,  11  M.  &  W.  571, 
as  in  Whitmore  v.  Robertson^  8  M.  &  W.  463,  it  was  held  that,  since  the 

(a)  The  defendants,  at  the  trial,  attempted  to  prove  an  act  of  bankruptcy  committed  in  Octo- 
ber, 1843. 

(6)  Under  ftat  6  Q.  4,  c.  16,  i.  90,  a  defendant,  who  is  awignee  of  a  bankrupt,  may  prove  Ifae 
act  of  bankruptcy  at  nisi  priua  by  merely  putting  in  the  proceedings,  if  the  opposite  party  has 
given  no  notice  to  prove  the  petitioning  creditor's  debt,  dec,  and  if  it  be  clear  that  such  opposite 
party  must  have  known  that  die  bankruptcy  would  be  relied  on  by  defendant,  though  defend- 
ant i»  not  named  assignee  on  the  record. 

Pathky,  in  Michaelmas  term,  1843,  after  the  defendants  had  obtained  their  rule  nisi,  moved 
(before  Lord  Dkhmaw,  C.  J.,  Williams,  CoLERinoE,  and  Wioiitmax,  Js.)  for  a  cross  rule 
(in  the  event  of  the  defendants'  rule  being  made  absolute)  to  show  cause  why  a  new  trial  should 
not  be  had,  on  the  ground  that  the  defendants,  at  the  trial,  had  not  proved  the  act  of  banknqrtcy. 
The  fiat,  appointment  of  assignees,  and  assignment  to  them,  were  proved;  and  Wiohtmait,  J., 
held  that  proof  of  an  act  of  bankruptcy  was  unneoeosaiy.  The  defendants  had  not  had  notice, 
under  stat  6  O.  4,  c  16,  s.  90,  to  prove  it;  but  such  notice  is  not  required  where  the  question 
of  bankruptcy  arises  incidentally.  This  appears  from  Doc  dem.  Mawson  v.  Liatofh  4  Taunt 
741,  decided  on  stat  49  G.  8,  c  121,  s.  10.  Lott  v.  Meloilky  3  Man.  dc  G.  40,  (see  LirmU 
V.  ChafferSj  4  Q.  B.  762,)  is  also  an  authority  for  this  application.  In  Archbold^s  Law  and 
Practice  in  Bankruptcy,  p.  409,  (9th  ed.  it  is  treated  as  doubtful  whether  sect  90  of  f:t'«t  6  G. 
4,  c.  16,  ii  confined  to  cases  where  the  character  of  assignees  appears  by  the  record,  **  or  whether 
it  extends  to  all  caaes  where  the  plaintifb  or  defendants  are  reailly  assignees,  and  wher.%  if  netioe 
had  been  given,  they  would  be  obliged  to  prove  the  petitioning  creditor's  debt,  dec,  in  order  to 
sustain  their  action  or  defence."  [Wiohtmait,  J.  The  plainCifiT  here  was  aware  that  the 
defendants  claimed  as  assignees ;  his  counsel  stated  it  in  opening  the  ease.  Lord  Den  m  ait,  C.J. 
The  principle  of  Doe  dtm.  Mawwn  v.  LUtan,  4  Taunt  741,  is  against  you :  the  question  theie 
arose  incidentally ;  here  it  arises  directly.] 

The  court  did  not  immediately  decide  upon  the  motion ;  but,  in  the  latter  part  of  the  day. 

Lord  DsxKAir,  C.  J.,  said.  We  find,  on  referring  to  a  book  of  practice,  that  the  rule  seewir 
■ettled,  and  that,  where  a  party  knows  that  the  bankruptcy  will  be  relied  upon,  and  gives  iio 
notice  of  dispute  as  to  t^e  proof,  the  opposite  party  may  prove  it  by  putting  in  the  proceedingii 
though  the  right  to  the  character  of  assignee  is  not  brought  in  question  by  the  record. 

WioRTXAir,  J.  In  Doe  dem.  MatMon  v.  Luton,  4  Taunt  741,  the  ajaignees,  whose  titti 
came  in  question,  were  not  parties  to  the  record  in  any  character* 

Rule 
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statute  of  Victoria,  the  \irord8  «« before  the  bankruptcy,^  in  stat.  6  G.  4, 
c.  16,  s.  108,  must  be  referred  to  the  time  of  issuing  the  fiat. 

The  plaintiff  cannot  claim  under  the  execution  creditors  by  the  assign- 
ments of  September  15th  and  October  12th.  He  takes  by  the  assignment 
for  the  benefit  of  creditors,  made  on  the  15th  of  August.  Having  executed 
that  assignment,  he  is  estopped  from  saying  that  it  is  fraudulent  and  a  nul* 
lity.  This  follows  from  the  cases  in  which  it  has  been  decided  that  the 
party  to  an  assignment  in  fraud  of  creditors  cannot  himself  set  it  up  as  an 
act  of  bankruptcy :  Bamford  7.  Baronj  2  T.  R.  594,  note  (a,)  ^Mar- 
shall  V.  Barkworth,  4  B.  &  Ad.  508 ;  Tope  v.  Hockin,  7  B.  &  C.  >-  ^ 
101 ;  Ex  parte  Cawkwell^  19  Ves.  233.  {KnawUi.  The  defendants  put  in 
this  deed ;  the  plaintiff  neither  alleged  it  nor  claimed  under  it.)  A  party 
must  be  taken  to  claim  under  a  conveyance  made  to  him.  And  the  plain- 
tiff acted  upon  the  deed.  [Patteson,  J.  The  party  executing  such  a  deed 
may  avail  himself  of  it  for  collateral  purposes,  when  another  produces  it, 
though  he  cannot  himself  proceed  upon  it  as  an  act  of  bankruptcy.  He 
cannot  assert,  though  for  a  diflerent  purpose  from  that  of  directly  supporting 
the  commission,  that  he  committed  a  fraud  in  executing  the  deed.  [Paiv 
XESON,  J.  In  Tappenden  v.  Burgess^  4  East,  230,  five  persons  sued  as 
assignees  of  a  bankrupt,  four  of  them  having  executed  an  assignment  which 
was  the  act  of  bankruptcy,  but  the  fifth,  Tappenden,  who  was  the  petition- 
ing creditor,  being  no  party  to  it ;  and  this  court  held  that  the  four  might 
avail  themselves  of  it  in  the  cause,  as  joint  assignees  with  Tappenden, 
though  none  of  the  four  could  have  acted  upon  the  deed  as  a  petitioning 
creditor.]  The  only  question  there  was,  whether  the  petitioning  creditor 
had  a  good  act  of  baoJniiptcy  to  proceed  upon.  It  did  not  appear  in  the 
present  case  who  was  the  petitioning  creditor.  The  plaintiff  has  taken  suc- 
cessive assignments  of  the  same  property :  but  he  cannot  affirm  that  the  first 
^as  inoperative:  and,  if  so,  the  seizures,  on  which  the  other  assignments 
depend,  cannot  avail  him. 

Cur.  adv.  vulL 

Lord  Denmak,  C.  J.,  in  the  vacation  following  this  term  (June  27th,) 
delivered  the  judgment  of  the  court.  *After  stating  the  facts  as  they  ^^ 
are  set  out,  p.  20,  ant6,  his  Lordship  proceeded.  ^ 

For  the  defendants  it  was  contended  that  the  words  in  the  seventy-second 
section  of  the  Bankrupt  Act,  «  at  the  time  he  becomes  bankrupt,"  have 
reference  to  the  time  of  the  fiat,  and  not  to  the  time  of  the  act  of  bankruptcy, 
and  that  they  were  entitled  to  all  the  goods  in  question  as  being  in  the 
reputed  ownership  of  the  bankrupt  with  the  consent  of  the  plaintiff  at  the 
time  of  the  fiat^  it  being  admitted  that,  if  the  time  be  referable  to  the  act  of 
iMmkruptcy,  they  would  not  be  entitled  under  that  section. 

We  are,  however,  of  opinion  that  the  words  «<at  the  time  he  becomes 
bankrupt"  have  reference  to  the  act  of  bankruptcy,  and  not  to  the  time  of 
the  commission  or  fiat.     This  was  indeed  expressly  so  decided  in  Ly(m  T 
WfUkm,  ^  Bing.  334,  and  ^nith  v.  Toppings  5  B.  &  Ad.  674 ;  and  w« 
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see  no  sufficient  ground  for  putting  a  different  construction  on  those  word* 
from  that  which  they  have  uniformly  received. 

It  was  then  contended  by  the  assignees  that  the  plaintiff"  never  did  acquire 
any  property  in  the  goods,  for  that  he  took  them  by  assignment  from  the 
sheriOr  aAer  an  act  of  bankruptcy  by  Bradwell,  of  which  the  plaintiff"  was 
fully  cognizant,  and  that,  as  against  him,  the  property  in  the  goods  was  bfy 
relation  vested  in  the  defendants  at  the  time  of  the  assignments  by  the 
sheriff'. 

The  statutes  which  render  dealings  with  persons  who  afterwards  become 

bankrupt  valid  notwithstanding  previous  acts  of  bankruptcy  do  not  protect 

or  assist  those  who  are  cognizant  of  such  previous  acts  of  bankruptcy: 

•9Q1     *^^  against  them  the  title  of  the  assignees  by  relation  to  the  time  oif 

^    the  act  of  bankruptcy  is  available. 

In  the  present  case  the  defendants,  tbe  assignees,  would  be  entitled  to 
defeat  the  execution  of  any  judgment  creditor  who  had  knowledge  of  thie 
act  of  bankruptcy  of  the  15th  of  August,  if  the  seizure  under  his  writ  was 
after  the  making  the  assignment  on  that  day,  but  not  if  >t  was  made  before; 
for,  if  a  seizure  be  made  under  an  execution,  (in  a  case  not  within  the  108th 
section  of  the  Bankrupt  Act,)  before  the  act  of  bankruptcy,  it  may  be  com* 
pleted  after.  The  seizure  under  the  execution  at  the  suit  of  the  Low  Moor 
Company  was  made  bpfore  the  act  of  bankruptcy,  and  the  seizures  under 
the  three  other  executions  were  made  after  the  act  of  bankruptcy.  None 
of  the  execution  creditors  were  shown  to  have  had  any  notice  of  the  act  of 
bankruptcy  of  the  15th  of  August ;  but,  if  they  had,  the  executions  only  of 
those  in  which  the  seizure  was  after  the  15th  of  August  could  have  been 
defeated  by  the  defendants.  That  at  the  suit  of  the  Low  Moor  Company 
.would  still  have  been  available,  as  the  seizure  was  before  the  act  of  bank' 
ruptcy.  The  plaintiff*,  who  became  assignee  of  the  sheriff*  under  all  the  exe- 
cutions, being  aware  of  the  act  of  bankruptcy  of  the  15th  of  August,  knew 
that,  if  a  fiat  issued,  the  assignees  would  have  a  tide  by  relation,  and  that 
be  was  taking  an  assignment  of  goods  as  being  the  goods  of  the  bankrupt 
which  might  turn  out,  as  far  as  respects  the  goods  taken  under  the  three 
last  executions,  to  have  been  the  goods  of  the  assignees  at  the  time  of  the 
seizure.  A  iiat  has  issued :  and,  though  the  execution  creditors  tbemselves, 
who  knew  nothing  of  the  act  of  bankruptcy,  nor  that  the  goods  might  by 
^  .  relation  be  the  property  of  any  *other  persons  than  the  bankrupt, 
^  might  be  protected,  the  plaintiff",  who  became  the  assignee  of  the 
sheriff*  with  full  knowledge  of  the  act  of  bankruptcy,  is  not ;  and  we  are  of 
opinion  that  the  defendants  are  entitled  to  retain  all  the  goods,  or  the  value 
of  all  the  goods,  which  were  assigned  to  the  plaintiff*  under  the  three  last 
executions ;  indeed  to  all  the  goods  except  so  much  as  were  assigned  under 
the  Low  Moor  execution,  and  were  sufficient  to  sadsfy  that. 

It  appears  to  us  that  the  plaintiff*  ought  not  to  be  in  a  worse  situation  thaA 
be  would  have  been  in  had  the  Low  Moor  Company  themselves  been  aware 
of  the  act  of  bankruptcy  of  the  15di  of  August ;  and,  as  the  seizure  was 
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before  the  act  of  bankraptcy,  (hey  might  have  completed  the  execution 
though  having  knowledge  of  that  act  of  bankruptcy. 

We  are  therefore  of  opinion  that  the  verdict  for  the  plaintiff  should  stand 
for  the  amount  found  to  be  the  value  of  so  much  of  the  goods  as  were  suf- 
ficient to  satisfy  the  Low  Moor  Company's  execution,  and  for  that  amount 
only. 

Verdict  to  be  reduced  accordingly. 


•LOCKWOOD  V.  WOOD.    Feb.  4.  [•.SI 

The  word  **  toU"  in  a  gmnt  may  include  stallage. 

And,  if  the  crown  giant  to  H.  and  his  hein  that  they  may  have  and  hold  a  maiket  in  the  town 
of  £.,  vnitk  all  tolls  and  profits  thence  ariiing»  but  neither  the  crown  nor  H.  has  any  right  of 
•oil  in  the  town,  if  H.  afterwanls  acquires  the  soil  on  which  the  market  is  held,  he  may  claim 
stallage  by  virtue  of  the  granL 

8o  held  by  the  Court  of  Q.  B.    Judgment  affirmed  by  the  Court  of  Exchequer  Chamber. 

Held  by  the  Court  of  Exchequer  Chamber,  that  a  modern  grant  by  H.  a  subject,  holding  under 
the  crown  as  before  mentioned,  to  which  certain  persons,  styled  Inhabitants  of  E.,  are  parties, 
granting  that  the  said  **  Inhabitants  of  £.,"  their  heirs  and  assigns  for  ever,  shall  enjoy  the 
market  as  freely  as  H.  held  it  of  the  crown,  and  containing  a  covenant  by  H.  that  they  shall 
do  so,  does  not  exempt  from  stallage  an  inhabitant  not  privy  to  the  parties  to  such  grant 

Bach  an  exemption  ibr  the  inhabitants  of  a  town,  can  be  only  by  way  of  custom,  not  of  grant 
or  prescription. 

Whether  an  exemption  or  discharge  from  toll,  other  than  stallage,  could  be  claimed  by  such 
grant  or  prescription  for  inhabitants  generally,  qiuare. 

Debt,  for  stallage  duties  and  moneys  due  from  and  of  right  payable  by 
defendant  to  plaintiff  as  the  proprietor  of  a  certain  ancient  market  and  mar* 
ket  place,  with  the  appurtenances,  situate  in  the  county  of  York,  and  of  the 
stallage  and  other  profits,  privileges  and  emoluments  thereto  belonging  and 
accruing  therefrom,  for  and  in  respect  of  defendant  having  erected,  put,  placed 
and  kept  in  the  said  market,  and  in  and  upon  the  market  place  of  plaintiflT, 
certain  stalls,  stands,  caravans  and  carriages  for  the  purpose  of  putting  and 
placing  and  exposing  to  sale  divers  goods  and  chattels  therein  and  thereon; 
and  for  and  in  respect  of  defendant  having  put  and  placed  and  exposed  to 
sale  therein  and  thereon  divers  goods  and  chattels  to  be  sold  in  the  said 
market  and  market  place  on  divers  days  whereon  the  said  market  was  held ; 
and  for  and  in  respect  of  defendant  having  brought  into  the  said  market  and 
exposed  to  sale  therein  divers  other  goods  and  chattels.  Count  on  an 
account  stated.     Plea :  Never  indebted.     Issue  thereon. 

On  the  trial,  before  Pahkg,  B.,  at  the  York  Spring  Assizes,  1839,  the 
plaintiff  gave  in  evidence  letters  patent  of  King  Charles  I.,  dated  6th  August, 
15  C.  1,  (1639,)  which,  after  reciting  a  previous  inquisition  on  writ  of  ad 
•quod  damnum,  proceeded  as  follows.(a)  Know  ye  that  we,  at  the 
bumble  petition  of  our  beloved  the  aforesaid  George  Hall,  of  our  ^ 
special  grace,  &c.,  have  given  and  granted  power,  and,  for  ourselves,  our 
heirs  and  successors,  we  do  give  and  grant  power,  to  the  said  George  Hall, 

(«)  The  original  was  in  Latin.    The  abore  extract  is  from  a  translation  used  in  the  canat' 
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his  heirs  and  assigns,  that  he  and  they  in  all  time  coming  every  year  may 
have  and  hold,  and  may  be  able  to  have  and  hold,  at  the  town  of  Easing^ 
wold  in  the  county  of  York,  one  market  on  Friday  each  week ;  also  two 
iairs  or  markets  in  the  same  place,  one  of  which,  &c.  (stating  the  days  on 
which  they  were  to  be  held,)  yearly :  likewise  another  market  for  cattle  or 
Friday  every  other  week,  to  be  begun,  &c.,  and  until,  &c.  (limiting  the 
duration  to  a  certain  part  of  the  year,)  to  be  held  yearly  ior  ever ;  (a)  with 
a  court  of  pie-powder  to  be  held  at  the  time  of  the  said  fairs  or  markets, 
and  with  all  tolls  and  profits  thence  arising  and  proceeding.  And  that  the 
said  George  Hall  and  his  heirs  for  ever  may  have,  and  may  be  able  to 
enjoy,  such  and  so  great  the  same  and  similar  a  reasonable  toll  and  profit 
in  the  market  and  fairs  or  markets  aforesaid  as  are  lawfully  held  and  enjoyed 
in  our  town  of  Thirsk  in  the  county  aforesaid,  for  the  tolls  and  profits  of 
the  markets  and  fairs  and  markets  in  the  aforesaid  town  of  Thirsk  to  be 
•331  ^^^^«  ^^  however  that  the  aforesaid  markets  and  fairs  *or  markets 
may  not  be  to  our  loss  or  that  of  other  neighbouring  markets  or 
fairs.  Wherefore  we  will,  and  by  these  presents,  for  ourselves,  our  heirs 
and  successors,  we  enjoin  and  command,  that  the  aforesaid  George  Hall, 
bis  heirs  and  assigns,  the  aforesaid  markets  and  fairs  or  markets  at  the 
aforesaid  town  fully  and  entirely  on  the  feasts  and  days  abovesaid,  as  it  is 
observed  annually,  that  they  may  have  and  hold,  and  may  be  able  to  have 
and  hold  for  ever,  along  with  all  and  every  kind  of  toll  and  profit  afore- 
said thence  proceeding  and  arising,  and  this  without  any  molestation,  &c. 
of  us,  our  heirs  and  successors,  &c. 

The  other  material  points  in  the  evidence  for  the  plaintiff  were  stated 
as  follows  in  the  judgment  of  the  Court  of  Queen's  Bench  on  the  motion 
for  a  new  trial. 

<(  At  the  time  of  this  grant  the  manor  of  Easingwold  was  not  in  the 
crown.  It  did  not  appear  that  George  Hall,  the  grantee,  was  lord  of  the 
manor,  or  was  seised  or  possessed  of  any  land  in  Easingwold  in  which  the 
market  could  be  held.  The  plaintiff  gave  in  evidence  several  convey- 
ances of  the  market  and  fairs  in  Easingwold,  and  of  places  connected 
with  the  market,  commencing  in  1757,  down  to  1838,  when  they  became 
vested  in  the  plaintifl*.  In  several  of  the  conveyances  the  market  place 
was  distinctly  named.  The  plaintiff  proved,  by  evidence  of  living  wit* 
nesses  of  early  date,  the  perception  of  market  tolls  and  also  of  stallage. 
It  appeared  from  the  evidence  that  the  Easingwold  people  did  not  pay 
the  common  market  toll :  some  evidence  was  given  as  to  their  not  paying 
stallage ;  yet  there  was  not  perhaps  sufficient  evidence  from  that  alone  to 
infer  an  exemption  from  stallage." 

(«)  **  Com  curift  pedis  polverizati,  trmpore  eanindeni  leritrum  tive  nondinaram  Xenenalf 
■e  cum  omnibus  tolnetis  et  prvficuis  inde  provenieiitibus  et  emrrgentihos.  Et  quod  ipsa 
Goorgios  Hall  et  haredes  sui  in  perpetuum  habeant  et  gaudere  poasint  tot,  tanta  et  talia  bujoa- 
modi  eadem  et  consimilia  ralionabilia  tolneta  et  proficua  in  mercatis,  fcriis'sive  nundinis  pr^ 
dietis,  qunt,  quanta  et  qoalia  legitime  babentur  et  percipiuntur  in  villft  noatri  de  Tbirske  in 
comitatu  pnedicto,  pro  tolnetis  et  prnficuis  mercatorum,  feriarum  et  nundioaram  in  praJict^ 
niltt  de  Thiiske  teoendarau.    Ita  tamen  quod,"  &c. 
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The  defendant's  case  was>  that  he,  as  an  inhabitant  of  ^Easing^      ^ 
void,  was  exempt  from  stallage :  and,  to  prove  this,  he  gave  in    L 
evidence  a  deed,  bearing  date  31st  August,  1646,  between  George  Hall, 
the  grantee  abovementioned,  of  the  one  part,  and  William  Marshall  aad 
others  of  the  other  part.     The  deed  was  as  follows. 

(( This  indenture,  made  the  last  day  of  August,  a.  d.,  1646,  and  in  the^ 
two^and-twentieth  year,"  &c.,  (22  Ch.  I.,)  «  between  George  Hall,  of 
Simington,  in  the  county  of  York,  gent.,  on  the  one  part,  and  William 
Marshall,  Richard  Reynolds  the  younger,  John  Lindesley  the  younger,  and 
John  Cowplaod,  all  of  Easingwold,  in  the  said  county  of  York,  yeomen, 
and  bylawmen  for  this  present  year,  1646,  for  the  said  town  of  Easingwold, 
on  the  behalf  of  themselves  and  all  the  inhabitants  of  Easingwold  afore- 
said mentioned  in  a  schedule  hereunto  annexed,  by  and  with  the  consent 
and  appointment  of  all  the  said  inhabitants  of  Easingwold  aforesaid  on  th(Sr^ 
other  part,  witnesseth  that,  whereas  the  said  G.  Hall  did  heretofore  purchase 
of  the  King's  Majesty  that  now  is,  one  market  on  the  Friday,  in  Easing-^ 
wold  aforesaid,  in  every  week,  and  two  fairs  there,  whereof  one  of  them  to. 
be  holden,"  &c.,  (naming  the  days,)  «<  yearly  and  every  year ;  and  also  one 
other  market  for  cattle  on  Friday  in  every  other  week,  to  be  holden,"  &c., 
(naming  the  times ;)  « together  with  a  court  of  pie-powder :  As  in  and  by 
his  Highness's  letters  patents,  under  the  broad  seal  of  England,  bearing 
date  at  Combury,  the  6th  day  of  August,''  &c.,  (15  Cha.  I.,)  <<  more  plainly 
and  at  large  it  doth  and  may  appear :  Now  these  presents  further  witness, 
that  the  said  W.  Marshall,  R.  R.,  J.  L.  and  J.  C,  and  the  said  inhabitants 
of  Easingwold  aforesaid,  having  taken  into  their  consideration  the  great 
charge  that  the  said  G.  Hall  hath  been  at  in  procuring  the  *said  mar- 
ket,  and  the  great  benefit  it  b  like  to  bring  to  the  inhabitants  and  ^ 
their  heirs  in  the  said  town  of  Easingwold  in  time  to  come,  they  have 
requested  the  said  G.  Hall  that  he  will,  at  his  further  charge,  build  a  fair 
toll  booth  or  town  house  there,  to  be  maintained  at  the  charge  of  him,  the 
said  G.  Hall,  his  heirs  and  assigns  for  ever,  wherein  the  inhabitants  and 
their  heirs  and  assigns  for  ever  may  have  their  courts  and  bylaws  and  other 
meetings  kept,  without  the  let,  contradiction  or  molestation  of  him  the  said 
G.  Hall,  his  heirs  or  assigns,  and  also  that  the  said  G.  Hall  shall  grant  to 
the  said  inhabitants  residing  within  the  manor  of  Easingwold  aforesaid, 
a  free  market  to  them  and  their  heirs  and  assigns  for  ever  for  all  man* 
oer  of  cattle  and  commodities  whatsoever  without  paying  any  manner  of 
toll  for  the  same :  In  consideration  whereof  the  said  William  Marshall, 
R.  R.,  J.  L.  and  J.  C,  and  the  aforesaid  inhabitants,  do  hereby  give 
and  grant  unto  the  said  G.  Hall,  his  heirs  and  assigns  for  ever,  one  litde 
house  standing  in  a  street  in  Easingwold  aforesaid  called  the  Lowe  Street, 
which  house  is  commonly  called  the  Court  House,  with  the  ground 
whereon  it  standeth,  and  also  all -such  waste  grounds  adjoining  to  the  mar* 
ket  place  as  shall,  be  needful  for  him  to  build  upon  for  the  advancing  the 
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said  market,  together  with  the  market  place,  the  said  wastes  extending  from 
the  dennynge  trough  as  the  watercourse  runs  on  the  west  of  the  market 
place  to  John  Jarom's  garth  side,  and  on  the  east  from  the  dennynge  trough 
to  the  3aid  John  Jarom's  garth  side  as  the  wain  way  goes  to  the  Cucking 
Stool  Hill.  To  have  and  to  hold  the  said  court  house,  and  ground  where- 
upon it  standeth,  the  said  market  place,  and  other  the  wastes  adjoining  as 
aforesaid,  to  him  the  said  G.  Hall,  *his  heirs  and  assigns  for  ever,  to 

•I     his  and  their  only  proper  use  and  behoof  for  ever,  and  for  and  to  no 
other  use,  intent,  or  purpose  whatsoever.     And  they  further  covenant  to 
and  with  the  said  G.  Hall  that  they  the  said  W.  Marshall,  R.  R.,  J.  L.  and 
J.  C,  and  the  rest  of  the  inhabitants  of  ^asingwold  aforesaid,  at  their 
proper  costs  and  charges,  shall  and  will,  within  the  term  of  nine  months 
now  next  ensuing  and  following  the  date  hereof,  lead  or  cause  to  be  led  to 
the  said  market  place,  for  the  first  paving  thereof,  so  many  stones  as  will  suf- 
ficiently pave  the  same,  and  then  he  the  said  G.  Hall,  his  heirs  and  assigns, 
to  maintain  the  same  for  ever  after.     And  the  said  G.  Hall  for  himself,  his 
heirs  and  assigns,  doth  hereby  fully  covenant,  grant  and  agree  to  and  with 
the  said  W.  Marshall,  R.  R.,  J.  L.  and  J.  C,  and  the  rest  of  the  inhabit- 
ants aforesaid,  their  heirs  and  assigns  for  ever,  that  he  the  said  G.  Hall,  his 
heirs  or  assigns,  at  his  and  their  proper  costs  and  charges,  shall  build  the 
said  toll  booth  or  town  house,  containing  ten  yards  long  and  six  yards  broad 
at  the  least,  to  the  u^e  of  the  inhabitants  as  well  as  himself,  to  go  up  one 
pair  of  stairs  at  the  west  end  of  the  house  or  building  of  the  said  G.  Hall 
which  now  is  erected  in  the  market  place  of  Easingwold  aforesaid ;  and 
that  it  shall  and  may  be  lawful  for  the  said  W.  Marshall,  R.  R.,  J.  L.  and 
J.  C,  and  the  rest  of  the  inhabitants  aforesaid,  their  heirs  and  assigns  for 
ever,  to  keep  there  the  courts,  bylaws,  and  public  meetings  for  the  towns- 
men for  ever,  without  the  let  or  molestation  of  him  the  said  G.  Hall,  his 
heirs  or  assigns  for  ever ;  and  that  he  the  said  G.  Hall,  his  heirs  or  assigns, 
shall  keep  the  said  toll  booth  in  good  repair,  with  all  manner  of  needful 
reparation  at  his  costs  and  charges  for  evermore :  And,  lastly,  doth  covenant 
that  the  said  W.  Marshall,  R.  R.,  J.  L.  and  J.  C,  and  the  •rest  of 

-*  the  inhabitants  aforesaid,  their  heirs  and  assigns  for  ever,  shall  have 
a  free  market  loithin  the  said  town  of  Easingwold^  to  buy  and  sell  all 
manner  of  cattle  and  commodities  whatsoever ^  toll  free^  in  as  ample  manner 
and  form  as  the  said  George  Hall  hath  it  by  tlte  recited  letters  patents  from 
his  Majesty,  without  the  lawful  let,  trouble,  molestation,  interruption  or 
eviction  of  him  the  said  G.  Hall,  his  heirs  or  assigns,  or  any  other  person 
or  persons  lawfully  claiming  by,  from  or  under  him. 

<(  In  witness  whereof  the  parties  above  said  to  these  present  indentures 
interchangeably  have  set  their  hands  and  seals  the  day  and  year  first  above 
written."  Annexed  to  the  deed  was  a  schedule  headed  <<  The  inhabitants 
of  Easingwold,"  containing  the  names  of  one  hundred  and  thirty-eight 
persons,  male  and  female.    Some  signatures  were  in  the  following  form  * 
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c«Hered.  Francis  Easterby."  All  the  women  styled  themselves  <(vid." 
(widow.)  It  appeared  by  endorsement  on  the  deed,(a)  that  livery  of  seisin 
was  given  by  Marshall,  Reynolds,  Lindesley  and  Coupland,  with  the  con* 
sent  of  the  subscribing  inhabitants. 

The  defendant  alleged  that  this  deed  created  an  exemption  from  stallage 
as  well  as  from  market  tolls :  the  plaintiflT  contended  that  it  took  effect  only 
as  to  the  common  market  tolls.  The  learned  judge  reserved  the  point : 
and  a  verdict  was  found  for  the  plaintiff  on  the  first  issue,  as  to  stallage,  and 
for  the  defendant  as  to  the  residue  of  the  issues. 

^lexandeTj  in  Easter  term,  1839,  obtained  a  rule  to  show  cause  why  a 
nonsuit  should  not  be  entered,  or  a  general  verdict  for  the  defendant.  In 
Michaelmas  term,  1840,(6) 

^CresswelL  Tamlinson.  and  Raines  showed  cause.    First.   The      ^^^ 
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grant  of  exemption  from  toll  contained  in  this  deed  does  not  carry  ^ 
an  exemption  from  stallage.  Secondly.  If  this  is  a  grant  made  to  the 
inhabitants  of  a  town  as  a  class,  it  is  void,  because  they  have  no  capacity 
to  take,  unless  incorporated  :  .if  it  is  relied  upon  as  a  grant  to  the  individuals 
who  subscribed  the  deed,  their  heirs  and  assigns,  the  answer  is  that  the 
defendant  here  was  not  proved  to  be  heir  or  assign  of  any  such  person. 
(Tl\e  argument  on  the  capacity  of  the  inhabitants  to  take  was  not  fully  gone 
into,  the  court  directing  the  attention  of  counsel  principally  to  the  first 
point.)  Nothing  can  turn  upon  the  grant  of  1639 ;  the  king  at  that  time 
bad  not  the  soil,  and  therefore  could  not  grant  any  right  in  respect  of  stall- 
age, though  he  might  grant  toll.  So  the  crown  may  create  a  port,  but 
cannot  grant  the  privilege  of  unlading  on  the  bank,  if  it  be  the  land  of  a 
subject;  Hale,  De  Portibus,  p.  73;  part  2,  c.  6,  Harg.  L.  Tracts,  73.(c) 
The  whole  question,  therefore,  arises  on  the  deed  of  1646 ;  and  the  words 
there,  << a  free  market,"  "to  buy  and  sell,"  &c.,  (<toll  free,  in  as  ample 
manner  and  form  as  the  said  George  Hall  hath  it  by  the  recited  letters 
patents,"  would  not,  by  force  of  the  terms  used,  give  an  exemption  from 
stallage,  even  if  the  crown  had  had  the  soil  at  the  time  of  granting  the 
letters  patent.  Stallage  is  in  the  nature  of  a  rent  for  use  and  occupation 
of  the  soil,  and,  as  an  incident  to  the  soil,  is  distinguished  from  toll  in 
Heddey  v.  Welhouse^  Moore,  474.  If  it  is  in  any  sense  a  toll,  it  is  a  toll 
«ui  generis,  as  is  explained  in  JTie  Mayor^  fyc.  of  J^Torthampian  v.  Ward^ 
1  Wils.  107,  S.  C.  2  Stra.  1238.  [Lord  •Denman,  C.  J.,  mentioned 
BenrdngUm  v.  Taylor^  2  Lutw.  1517.]  In  that  case  it  certainly  was  ^ 
said  by  the  court  that  « tolnetum"  may  signify  stallage,  as  a  general  word 
for  such  duties  and  payments ;  but  there  the  defendant  justified  under  a 
prescription  to  take  <<  rationabile  tolnetum"  «  pro  qualibet  duplici  stallfi,"  &c.; 
and,  the  question  being,  'on  motion  in  arrest  of  judgment,  whether  the  pre« 
■cription  bad  been  laid  in  proper  words,  (the  right  itself  being  established,) 

(a)  Man  Mlj  itatedi,  p.  51,  poit 

\b)  November  21st    Before  Lord  Dennuui,  C.  J.,  Littfedale,  WmimM^  tnd  Cokndge,  Jn 

{e)  Bee  Mayer  of  Exderf>  Warrmt  6  Q.  B.  778. 
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it  was  held  that  the  meaning  was  safficientlj  dear,  though  the  plaintiflT  had 
used  the  word  <<  toll"  to  describe  stallage.  That  proves  nothing  decisiye 
of  the  present  case.  In  Uie  Mayor^  tfc.  of  JYbrvnch  y.  Swany  2  W.  Bla 
1116,  it  was  laid  down  that  <<  right  of  market  and  right  of  soil  are  things 
totally  distinct,'^  that  *<  toll"  could  not  be  due  for  setting  forth  tables  in  a 
markety  and  that  <<  no  man  can  erect  stalls  in  a  market,  without  leave  of 
the  owner  of  the  soil."  In  Mayor j  ifc.  ofMwpori  v.  Saunders j  3  B.  &  Ad. 
411,  LiTTLEDALE,  J.,  Said,  that  <c  stallage  is  a  satisfaction  to  the  owner  of 
the  soil  for  the  liberty  of  placing  a  stall  upon  it ;"  and  he  treated  the  action 
of  assumpsit  for  this  duty  as  analogous  to  that  of  use  and  occupation  for 
the  enjoyment  of  premises.  The  original  grant  here  gave  to  George  Hall 
a  right  to  hold  a  market  in  the  town  of  Easingwold,  not  limiting  him  to  any 
particular  spot.  If  he  afterwards  acquired  a  property  in  land  on  which  the 
market  was  held,  he  would  then  be  entitled  to  stallage  on  that  land,  as  well 
as  tolls ;  till  then,  the  right  of  stallage  would  shift  according  to  the  owner- 
ship of  the  soil  used  for  the  market. 

Alexander  and  KnowkSy  contii,  relied,  in  the  first  place,  upon  parts  of 
^  -  the  evidence  (not  stated  in  this  ^report)  as  showing,  by  practice  sub* 
•■  sequent  to  thp  grant  of  1646,  how  the  term  "toll  free"  bad  been 
understood.  Then,  as  to  the  legal  meaning  of  the  word  (<toll,"  the  authori* 
ties  show  that  it  was  construed  as  including  stallage  in  times  not  distant 
from  that  of  the  grant  by  Hall.  In  Rex  v.  Corporation  of  Maidenhead^ 
Palm.  76,  86,  it  was  stated  in  argument,  and  seems  to  have  been  admitted 
by  the  court,  that  piccage  and  stallage  are  of  the  nature  of  toll,  and  dis* 
charge  of  all  manner  of  toll  is  discharge  of  piccage  and  stallage.  Bennington 
V.  Taylor,  2  Lutw.  1517,  and  Hickman's  Case,  2  Roll.  Abr.  123,  tit. 
Market,  (B)  pi.  2,  there  cited,  (and  rt*ferred  to  in  15  Vin.  Abr.  245,  tit. 
Market,  (B)  pi.  2,)  show  clearly,  that  in  pleading  a  prescription,  the  word 
« toll"  may  cover  stallage.  That  also  appears  by  the  definition  of  « toll 
to  the  fair  or  market"'  in  2  Inst.  220:  and  in  Com.  Dig.  Market,  (F  1,) 
stallage  is  treated  as  toll.  It  may  be  said  that  Hall's  covenant  to  the 
inhabitants,  that  they  <<  shall  have  a  free  market"  « to  buy  and  sell,"  &c. 
<<  toll  free,"  is  restrained  by  the  subsequent  words  "  in  as  ample  manner  and 
form  as  the  said  Geoige  Hall  hath  it  by  the  recited  letters  patents."  But  a 
general  covenant  in  a  deed  is  not  to  be  contracted  in  its  operation  by  a 
preceding  or  subsequent  clause,  unless  the  intention  so  to  restrict  it  should 
appear  by  irresistible  inference ;  Hesse  v.  Stevenson,  3  B.  &  P.  565 ;  HoweU 
T.  Richards,  11  East,  633.  To  limit  a  general  covenant  m  this  manner, 
there  should  appear  <«  something  to  connect  it  with  a  restrictive  covenant," 
or  else  <<  words  in  the  covenant  itself  amounting  to  a  qualification ;"  Smith 
•411  ^'  ^^^P^^^  3  B.  &  Ad.  189,  200.  Nothing  in  this  deed  •prevents 
•I  the  supposition  that  Hall  granted  to  the  inhabitants  more  than  he  took 
from  the  crown.  The  contract  on  their  part  is  not  likely  to  have  been  made 
for  a  less  consideration  than  the  freedom  of  selling  as  well  as  buying.  The 
grant  of  liberty  to  «8ell"  must  hare  some  operation;  and  it  has  dodTi 
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unless  freedom  from  stallage  be  granted,  the  owner  of  goods  not  being 
liable  in  other  respects  for  merely  going  into  the  market  to  sell.  The  words 
<<  in  as  ample  manner  and  form  as  the  said  George  Hall  hath  it  by  the 
recited  letters  patents^'  must  be  referred  merely  to  the  amount  of  privilege 
which  Hall  did  take  by  the  patent.  The  term  <<  eviction"  seems  pointed  at 
some  interest  in  the  land.  If,  therefore,  the  authorities  go  no  farther  than 
to  show  that  « toll*'  may  include  stallage,  it  must  be  taken  to  do  so  here. 

Cur.  adv.  vult. 

Lord  Denman,  C.  J.,  in  Hilary  vacation,  (February  4th,)  1841,  delivered 
Che  judgment  of  the  court.  ^ 

After  giving  the  substance  of  the  pleadings  and  the  charter  of  Charles  I., 
his  lordship. stated  the  result  of  the  evidence  for  the  plamtiflf,  as  at  p.  33, 
antfe.     He  then  continued  as  follows. 

On  the  part  of  the  defendant,  after  a  notice  having  been  gjlven  to  produce 
the  original  deed  creating  an  exemption  from  toll,  and  it  not  being  produced, 
secondary  evidence  of  its  contents  was  given  by  a  copy  which  was  handed 
up  to  us.  It  appears  to  be  an  indenture  of  the^  last  day  of  August,  1646^ 
between  Greorge  Hall  of  the  one  part,  and  William  Marshall  and  three 
others,  by  the  name  <<of  Easingwold  "  and  "  by  law  men"  of  Easingwold, 
on  behalf  of  themselves  and  all  the  inhabitants  of  ^Easingwold  men-  , 
tioned  in  the  schedule  thereto  annexed,  by  and  with  the  consent  and  L 
approbation  of  all  the  said  inhabitants  of  Easingwold,  of  the  other  part. 
And,  after  reciting,  &c.  (His  lordship  here  stated  the  substance  of  the 
deed.)  That  deed  was  signed  by  one  hundred  and  thirty  or  one  hundred  and 
forty  inhabitants  of  Easingwold,  and  signed  and  sealed  by  Marshall  and  the 
three  other  persons,  and  livery  of  seisin  given  of  part  of  the  premises  in  thje 
name  of  the  whole  by  Marshall  and  the  three  other  persons,  by  and  with  the 
consent  of  the  inhabitants  within  named,  in  the  presence  of  twelve  witnesses. 

My  brother  Parke  was  of  opinion  that  the  said  deed  did  not  exempt  the 
ubabitants  from  this  claim  for  stallage.  I'here  was  a  question  as  to  part 
of  the  evidence  to  be  left  to  the  jury,  which  is  immaterial  as  to  this  point. 
The  point  was  reserved  by  my  brother  Parke  as  to  the  exemption  from 
stallage,  with  liberty  to  turn  it  into  a  special  verdict  if  the  court  thought  fit.. 
The  jury  found  a  verdict  for  the  plaintiff,  damages  1^.,  as  far  as  relates  ta 
the  stallage. 

The  question  to  be  decided  as  to  the  eflect  of  the  deed  by  vriiich  the 
exemption  is  created  is,  whether  it  be  merely  an  exemption  from  the  common 
market  tolls,  or  whether  it  extends  also  to  stallage.  The  words  of  the 
grant  of  Charles  I.  are,  that  Hall  may  have  and  hold  in  the  town  of  Easing-^ 
wold  the  markets  and  fairs  there  mentioned,  together  with  a  court  of  pie- 
powder,  and  with  all  the  tolls  and  profits  thereof  coming  and  arising ;  and 
that  Hall  might  take  such  tolls  and  profits  there  as  were  had  and  taken  in 
the  town  of  Thirsk.  We  will  first  consider  what  is  the  general  meaning  of 
the  word  <<  toll"  as  applicable  to  fairs  and  markets. 

In  the  Second  Institute,  p.  220,  on  the  Statute  of  ^Westminster     [*43 
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the  First|  3  ed.  1,  c.  31,  which  was  on  the  subject  of  outrageous  tolls, 
Lord  Coke  says,  <<  Toll  to  the  fair  or  market  is  a  reasonable  sum  of  money 
due  to  the  owner  of  the  fair  or  market,  upon  sale  of  things  tollable  within 
the  fair  or  market,  or  for  stallage,  piccage,  or  the  like." 

This  opinion  of  Lord  Coke  has  received  judicial  conGrmation  in  the  case 
of  Bennington  v.  Taylor ^  2  Lutw.  1517,  which  was  an  action  of  trespass 
for  seizing  goods.  The  defendant  there  pleaded  that  the  Dean  and  Chapter 
of  the  Cathedral  Church  of  Peterborough  were  seised  of  a  manor,  and 
prescribed  for  a  fair,  and  to  have  and  take  the  reasonable  toll,  to  wit,  among 
other  things,  for  every  double  or  large  stall  called  a  double  covered  stall, 
and  for  the  gfound  about  and  near  the  stall  and  occupied  with  it.  Is. ;  and, 
in  default  of  payment  upon  demand,  to  distrain  for  it.  Issue  was  joined 
on  the  prescription.  After  a  verdict  for  the  defendant,  several  exceptions 
were  taken  in  arrest  of  judgment.  The  prescription  was  that  the  dean  and 
chapter  had  a  reasonable  toll,  to  wit,  among  other  things,  for  every  double 
stall,  &c.,  and  for  the  ground  and  soil  occupied  with  it,  12d. :  and  toll  and 
stallage  are  two  diflerent  things ;  and  therefore  all  that  comes  under  the 
videlicet  is  repugnant  and  void.  But  the  exceptions  in  this  case  were  not 
allowed,  because  toll  may  well  signify  stallage  as  a  general  word  for  such 
duties  or  payments.  And  Justice  Powell  cited  Hickman^s  Case^  2  Roll. 
Abr.  123,  tit.  Market^  (B)  pi.  2,  where  it  is  said,  the  lord  of  the  manor 
may  prescribe  to  have  the  eighth  part  of  a  bushel  of  com  in  four  bushels, 
brought  to  market  in  the  manor,  by  name  of  toll,  for  stallage,  sold  or  not 
sold,  and  that  *that  is  a  good  prescription,  although  it  be  to  have  it 
^  in  specie.  There  were  other  objections  made  to  the  plea,  which  were 
overruled,  and  judgment  was  given  for  the  defendant  by  the  whole  court. 

In  the  course  of  the  argument  a  case  was  cited  from  Palmer(a)  which  was 
a  quo  warranto  against  a  corporation  for  claiming  certain  franchises  and 
privileges ;  a  market  every  Monday ;  piccage,  stallage,  toll,  &c. ;  they 
pleaded  there  had  been  an  ancient  bridge  near  the  town  which  had  been 
repaired  time  out  of  mind  by  a  fraternity  which  had  been  dissolved,  and 
that  the  king,  in  consideration  that  the  corporation  would  repair  the  bridge, 
granted  to  them  a  market  with  piccage  and  stallage,  toll,  &c.,  under  which, 
&c. :  and  to  which  plea  there  was  a  demurrer,  which  was  argued  by  several 
counsel  on  both  sides:  and,  although  a  great  deal  of  learning  is  displayed 
on  a  variety  of  matters  connected  with  fairs,  markets,  piccage  and  stallage 
and  tolls,  none  of  them  bear  on  the  present  case  until  the  end  of  the  report, 
when,  the  counsel  having  objected  that  piccage  and  stallage  are  not  due  of 
common  right,  and  therefore  there  ought  to  have  been  a  sum  certain  for 
them,  the  counsel  on  the  other  side  answered  that  they  are  of  the  nature  of 
toll,  and  a  discbarge  of  all  manner  of  toll  is  a  discharge  of  piccage  and 
stallage ;  and  that,  appears,  because,  in  a  grant,  by  the  words  cum  omnibus 
Ubertatibus  et  liberis  consuetudinibus,(i)  piccage  and  stallage  are  grantedi 

(a)  Rex  ▼.  CorporaHan  of  Maidenhead,  Palm.  76. 

lb)  8m  1^  Earl  of  EgrtnunU  ▼.  Saul,  6  A.  &  £.  024. 
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as  appears  by  a  charter  enrolled,  15  R.  2,  by  a  grant  to  the  Bishoj  of  Salis- 
bury, 1  £.  3,  and  a  grant  to  the  Prince  of  Wales,  5  E.  4 :  and  this  case  is 
stronger  because  the  piccage  and  stallage  are  mentioned  *by  special 
name.     The  court  gave  no  judgment  as  to  the  point  now  under    '• 
discussion,  nor  could  they,  because  piccage  and  stallage  are  distinctly  men- 
tioned in  the  pleadings. 

Another  case  was  also  cited,  Heddey  v.  Welhotisey  Moore,  474,  S.  C.  Cro. 
Eliz.  558,  591, (a)  to  show  that  toll  and  stallage  were  different  things.  The 
counsel  put  four  things  for  the  consideration  of  the  court :  but  the  judges 
only  decided  on  one ;  that  toll  was  not  incident  to  a  fair  of  common  right, 
and  that  no  one  shall  have  toll  in  a  fair,  except  by  grant  or  prescription ; 
and,  the  toll  there  not  being  by  grant  or  prescription,  they  shall  not  have 
toll :  and,  note,  in  the  argument  of  this  case  the  judges  held  that  the  king 
may  grant  toll  with  a  new  fair,  if  the  toll  be  reasonable  and  not  excessive, 
but  a  penny  for  a  beast  they  held  unreasonable :  and  he  may  grant  pontage 
and  murage  to  be  taken  by  him  who  erects  a  new  bridge  or  wall,  because 
it  is  for  the  ease  of  the  people ;  but  that  toll  is  payable  of  common  right 
only  for  live  cattle,  and  not  for  victuals  or  other  wares,  (rather  a  singular 
position  perhaps;)  that  for  that  the  lord  is  satisfied  in  the  stallage  and 
piccage :  and  they  held  that  stallage  and  piccage  is  incident  to  the  soil ;  and 
therefore,  if  the  king  grants  a  market  with  toll  certain  to  one  and  his  heirs 
to  hold  in  land  which  is  borough  English,  and  the  grantee  dies,  the  heir 
at  common  law  shall  have  the  fair  and  market  and  the  toll,  but  the  younger 
son  shall  have  the  piccage  and  stallage  with  the  soil. 

In  Brooke's  Abridgment,  Part  2,  258  b,  tit.  Toll,  pi.  2,  it  is  said  that 
by  common  law  a  man  shall  pay  toll  for  nothing  ^brought  into  a  fair 
but  for  things  sold ;  but  by  custom  he  may  pay  for  every  thing  brought    '• 
into  the  fair,  and  he  shall  pay  for  his  place  and  his  stand  although  he  sell 
nothing. 

It  may  be  said  that  these  cases  in  Moore  and  Brooke's  Abridgment  show 
that  toll  and  stallage  are  different  things,  and  unless  the  owner  of  the  fair 
or  market  has  the  soil  either  as  freehold  or  in  possession  he  cannot  claim 
stallage.  But  the  question  here  is,'  whether  a  grant  or  exemption  of  the 
general  word  ^ctoll"  is  sufficient  to  exempt  from  market  toll  and  also 
stallage.  The  first  was  considered  in  Bennington  v.  Taylor ^  2  Lutw.  1517 ; 
and  the  above  case  of  Hed4ey  v.  Welhouse,  Moore,  474,  S.  C.  Cro.  Eliz. 
658, 591,  and  the  case  in  RoUe's  Abridgment(&)  were  cited ;  the  court  held 
the  general  word  ^<  toll"  included  stallage ;  and  we  also  come  to  the  same 
conclusion. 

Then  how  does  this  apply  to  the  present  case  ?  It  is  said  that  the  manor 
of  Easingwold  was  not  in  ihe  crown  at  the  time  of  the  grant  of  Charles  the 
First:  and  we  think  that  quite  immaterial;  the  manor  being  or  not  in  the 
erown  could  not  affect  the  grant  of  the  fair  or  market  unless  the  crown  had 

(a)  See,  M  to  tfaii  cue^  H^r^  ▼.  Bruuler,  4  B.  dc  Ad.  116, 117. 
\h)  HUkman^i  Ctue,  2  Roll  Ab.  133,  tit  Market,  (B)  pL  3. 
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assigned  to  Hall  a  place  on  which  to  hold  the  fairs  and  markets.  The 
words  of  the  charter  are  with  the  «  profits  thence  arising  and  proceeding ;'' 
but  Hall  could  not  claim  stallage  unless  he  had  a  place  to  hold  the  markets 
and  fairs  either  by  gift  of  the  crown,  or  by  having  the  manor  and  as  such 
haying  a  general  range  of  places  to  hold  the  fair  and  market,  or  by  having 
land  either  freehold  or  otherwise  in  it,  in  any  of  which  cases  he  could  claim 
stallage  at  whatever  time  after  the  charter  'of  the  crown  he  should 
•I  become  interested  in  the  lands.  If  he  never  was  so  interested,  he 
might  nevertheless  hold  the  fairs  and  markets  on  land  belonging  to  other 
persons  by  their  mere  suflerance  and  permission :  but  unless  he  had  the 
actual  possession  of  it  he  could  not  claim  stallage.  But,  if  at  any  time 
after  the  charter  of  the  crown  he  should  become  seised  in  fee  of  any  land, 
and  hold  his  fair  and  market  there,  he  might  grant  an  exemption  as  well  of 
common  market  toll  as  of  stallage,  which  would  bind  those  who  claimed 
the  land  under  him. 

The  deed  of  1646  explains  the  relative  situation  in  which  all  these  parties 
stood.  We  collect  from  the  deed  that  the  inhabitants  of  Easingwold  were 
the  beneficial  owners  of  the  market  place  and  premises  adjoining ;  but  as 
inhabitants  they  could  have  no  legal  interest ;  the  powers  of  ownership  were 
exercised  by  the  public  officers  of  the  town  with  their  assent ;  the  bargain 
is  then  entered  into  by  them  and  Hall,  that,  for  the  reasons  and  under  the 
circumstances  stated  in  the  deed,  they  should  convey  the  market  place  and 
premises  adjacent  to  Hall,  and  he  in  return  should  grant  them  the  exemption 
mentioned  in  it.  Then,  to  carry  this  arrangement  into  eilect,  the  bylaw 
men  with  the  assent  of  one  hundred  and  thirty  or  one  hundred  and  forty 
inhabitants  enfeoflT  Hall  of  this  market  place  and  the  adjoining  premises, 
and  livery  of  seisin  is  given.  We  say  enfeofif,  because  the  words  ((give 
and  grant  ^'  to  a  man  and  his  heirs  are  of  the  same  effect  as  the  word  "  en* 
feoff;"  and,  according  to  Co.  Lit.  9  a,  they  are  more  ancient  words  to  denote 
a  conveyance  than  the  word  «  enfeoff."  See  also  upon  this  point  Slampe  v. 
BurgessBy  2  Roll.  Rep.  73.  The  inhabitants  of  *£asingwold  must 
-I  certainly  have  meant  that  if  they  were  to  have  an  exemption  at  all 
they  were  to  have  it  for  a  charge,  which  arose  out  of  the  land  they  had  given 
up  to  Hall,  and  which  they  had  retained  in  their  own  possession,  and  which 
would  have  relieved  them  from  the  payment  of  stallage  themselves,  and 
would  also  entitle  them  to  claim  a  compensation  from  Hall  for  the  privilege 
of  holding  his  fairs  and  markets  there. 

Although  such  may  have  been  the  intention  of  the  inhabitants  of  Easing* 
wold,  has  that  been  carried  into  effect  ?  The  recital  in  the  deed  states  that 
Hall  was  to  grant  to  the  inhabitants  of  Easingwold  a  free  market  for  all 
manner  of  cattle  and  commodities  whatever,  without  paying  any  manner 
of  toll :  and  the  grant  of  exemption  in  the  latter  part  of  the  deed  is,  that 
tb^  inhabitants  and  their  heirs  and  assigns  «  shall  have  a  free  market  within 
the  said  town  of  Easingwold,  to  buy  and  sell  all  manner  of  cattle  and  com- 
modities whatsoever,  toll  free,  in  as  ample  manner  and  form  as  the  said 
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3eoige  Hall  hath  it  by  the  recited  letters  patents  from  bis  majesty,  without 
the  lawful  let"  of  him  or  any  other.  The  toll  which  Hall  had  under  the 
letters  patent,  we  are  of  opinion,  as  we  have  expressed  before,  included 
stallage ;  that  is,  although  he  had  it  not  at  the  time  of  the  grant  from  the 
crown  from  the  want  of  his  having  the  land  where  the  markets  and  fairs 
were  held,  yet  he  would  have  the  right  to  the  stallage  when  he  got  the  land  ; 
and,  as  the  accession  of  the  land  to  Hall  and  the  grant  of  exemption  by 
him  were  simultaneous  acts  by  the  same  deed,  founded  on  the  consideration 
there  mentioned,  we  think  it  has  the  same  effect  as  if  he  had  acquired  the 
market  place,  &c.,  at  the  time  prior  to  the  grant  of  exemption  including 
stallage. 

*And,  as  the  plaintiff"  in  this  case  claims  under  Hall,  in  the  view 
we  have  above  taken  of  the  case  we  should  have  thought  the  rule  *- 
should  be  made  absolute  to  enter  a  verdict  for  the  defendant ;  but,  in  show- 
ing cause  against  this  present  rule,  the  counsel  for  the  plaintiff*  contended 
that,  if  the  effect  of  the  deed  was  to  grant  exemption  to  the  inhabitants  of 
Easingwold  generally,  they  were  not  such  a  description  of  persons  as  could 
claim  the  exemption  as  such,  and  that,  on  the  other  hand,  if  the  effect  of 
the  deed  was  not  to  grant  exemption  to  the  inhabitants  generally,  but  was 
confined  to  the  persons  whose  names  were  mentioned  in  the  schedule,  their 
heirs  and  assigns,  there  was  no  evidence  that  the  defendant  was  either  heir 
or  assign  of  any  of  those  persons.  None  of  these  points  were  considered 
at  the  trial.  As  this  application  is  not  for  a  new  trial,  but  for  a  verdict  to 
be  entered  for  the  defendant,  the  plaintiff*  has  a  fair  ground  to  contend  that 
he  has  a  right  to  the  opinion  of  the  judge  at  the  trial  on  matter  of  law,  and 
of  a  jury  as  to  the  matters  of  fact,  which  may  arise  out  of  this  question : 
and  therefore  we  think  we  cannot,  in  the  present  state  of  things,  direct  that 
a  verdict  should  be  entered  for  the  defendant,  but  that  there  ought  to  be  a 
new  trial.  Rule  absolute  for  a  new  trial 


IN  THE  EXCHEQUER  CHAMBER.  [•SO 


(Error  from  the  Queen's  Bench.) 


LOCKWOOD  V.  WOOD.    Jlpril  23- 

See  mftigiiud  note,  p.  31,  ant^ 

This  caase  was  again  tried,  before  Lord  Denman,  C.  J.,  at  the  Yorkshire 
Summer  aivtizes,  1841 ;  when  his  lordship  directed  a  verdict  for  the  defend- 
ant ;  upon  which  direction  a  bill  of  exceptions  was  tendered. 

The  bill  stated  that  the  plaintiff"  gave  in  evidence  the  grant  by  letters 
patent  of  6th  August,  15  C.  1,  (which  were  set  out  in  the  original  Latin ;) 
and  also  gave  evidence  that  the  manor  and  lands  of  Easingwold  did  not, 
ai  the  time  of  making  the  grant,  or  at  any  time  since,  belong  to  the  crown : 

D 
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that  he  further  proved  deeds  of  conveyance  of  the  market,  fair,  market  place, 
lands,  edifices  and  buildings  to  himself  and  his  heirs,  tracing  the  title  in 
fee  simple  from  1757,  and  gave  evidence  of  ownership  by  the  parties  to 
whom  the  conveyances  were  respectively  made.  The  bill  of  exceptions 
then  alleged  that  the  counsel  for  Lockwood  also  called  « witnesses  who 
proved,  (among  other  things,}  the  receipt  and  perception,  as  far  back  as 
living  memory  went,  by  the  said  W.  Lockwood  and  those  under  whom  he 
claimed,  of  tolls,  and  stallage,  or  a  compensation  for  the  liberty  of  placing 
stalls  and  other  things  on  the  ground  and  soil  of  such  market  on  the  days 
when  such  market  and  fairs  were  holden,  from  divers  persons  not  being 
inhabitants  of  the  township  and  manor  of  Easingwold ;  and  that  the  same 
did  not  exceed  the  'payments  for  tolls  and  stallage,  respectively,  which 

-I  had  been  and  were  received  in  the  market  of  Thirsk."  That  Lock- 
wood's  counsel  also  called  witnesses  <<  who  gave  evidence  that  payments 
had  from  time  to  time  been  made  to  the  owners  of  the  market  place  of 
Easingwold,  by  inhabitants  of  Easingwold,  for  whom  such  owners  provided 
stalls,  set  up  by  such  inhabitants  in  the  market  place  on  market  days  and 
fair  days,  such  payments  being  proportioned  to  the  length  of  the  stall,  but 
being  three  or  four  times  as  much  on  fair  days  as  on  market  days ;  which 
stalls  were  kept  and  taken  care  of  for  them  by  the  owners  of  the  market 
place  in  the  toll  booth  in  the  intervals  between  market  days  and  fair  days; 
and  that  such  persons  kept  their  own  places  in  the  market  place  and  paid 
more  for  some  situations  than  others."  That  the  counsel  for  Lockwood 
also  proved  that  stallage  had  been  demanded  of  Wood,  and  payment  refused 
by  him. 

The  bill  further  stated  that  the  defendant's  counsel  produced  the  deed 
of  31st  August,  1646,  which  was  set  out,  with  the  schedule  of  names,  as 
stated  in  the  judgment  of  the  Court  of  Queen's  Bench.  <<  And  on  which 
said  deed  was  endorsed  a  memoranduo^  of  livery  and  seisin  of  the  house 
called  the  Court  House  therein  named,  in  the  name  of  all  the  premises 
therein  mentioned,  in  these  words,  to  wit,  <  sealed  and  delivered,  and  also 
quiet  and  peaceable  possession  and  livery  anrl  seisin  given  to  the  \inthin 
named  George  Hall  of  the  house  called  the  Court  House,  in  name  of  all  the 
premises  within  written,  by  the  within  named  William  Marshall,  Richard 
Reynolds  the  younger,  John  Lindsey  the  younger,  and  John  Cowpland,  by 
and  with  the  consent  of  the  inhabitants  within  named,  .the  day  and  year 
^.        *within  written,  in  the  presence  of  us  whose  names  are  subscribed.' 

•I  And  thereunder  were  certain  names  subscribed.  And  it  was  further, 
among  other  things,  proved  that  the  said  markets  of  Easingwold  had,  from 
as  far  back  as  living  memory  went,  been,  and  were,  held  in  the  place  named 
in  the  said  deed  for  the  holding  of  such  markets,  the  same  being  an  open 
and  unenclosed  public  place,  partly  paved,  in  the  town  of  Easingwold,  ds 
descnbed  in  the  said  deed :  and  that  the  said  toll-house  or  booth,  during 
all  the  time  aforesaid,  had  been  and  then  was  used  by  the  inhabitants  of 
Easingwold  for  the  public  meetings  of  the  said  town  when  occasion  required : 
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and  no  evidence  was  given  of  the  payment  of  any  rent  or  acknowledgment 
for  SQch  use  of  the  same ;  the  key  of  the  said  booth  being  kept  by  the  said 
W.  Lockwood  and  those  under  whom  he  claimed,  who  had  sometimes  let 
the  use  of  the  booth  as  a  dissenters'  meeting  room,  as  a  place  for  public 
exhibitions,  and  for  other  purposes,  and  received  rent  or  payment  for  such 
uses  of  the  booth.    It  was  proved  that  part  of  the  space  below  the  booth 
was  used  by  the  said  W.  Lockwood  and  those  under  whom  he  claimed, 
as  a  place  for  the  deposit  of  stalls  hi  out  to  hire  by  them,  to  be  used  on 
market  days  and  fair  days  for  exposing  goods  to  sale  thereon  in  such  market 
place,  by  persons  requiring  the  use  of  such  stalls  for  that  purpose.    It  was 
proved  that  another  part  of  the  space  below  was  used  as  a  saddler's  shop, 
and  that  die  rents  of  that  shop,  and  of  certain  shambles  and  other  buildings 
standing  on  the  said  market  place,  had  been  received  by  the  said  W.  Lock- 
wood  and  those  under  whom  he  claimed,  and  the  repairs  of  the  booth  and 
the  market  place  done  by  him  and  those  through  whom  he  claims ;  and 
that  the  said  James  Wood  was,  and  •had  been  for  twelve  years  last 
past,  an  inhabitant  of  the  said  town  and  manor  of  Easingwold,  and  ^ 
the  occupier  of  a  small  house  and  farm  there  within  the  said  town  and  within 
the  manor  of  Easingwold.     But  no  evidence  was  given,  and  it  was  admit- 
ted by  the  counsel  for  the  said  James  Wood  that  he  could  give  no  evidence, 
to  connect  the  said  J.  Wood  with  the  said  deed,  nor  to  prove  him  to  be 
heir  or  assignee  of  any  of  the  persons  named  in  the  said  deed,  except  the 
proof  of  the  fact  that  he  had  been,  and  was,  such  inhabitant,  and  such 
occupier  of  the  said  house  and  farm :  but  no  evidence  was  given  that  the 
same  had  ever  belonged  to,  or  been  occupied  by,  any  of  the  persons  named 
in  the  said  deed  or  the  schedule  thereto.    And  it  was  also,  among  other 
things,  in  evidence,  on  the  part  of  the  said  J.  Wood,  that  the  inhabitants  of 
Easingwold,  from  as  far  as  living  witnesses  could  recollect  continually 
hitherto,  had  used  and  enjoyed  the  said  market  to  buy  and  sell  all  cattle 
and  commodities  whatsoever  toll  free.    And  the  counsel  for  the  said  J. 
Wood  also  called  divers  witnesses  who  gave  evidence  that,  from  as  far 
back  as  such  witnesses  could  recollect,  continually  hitherto,  inhabitants  of 
Easingwold,  providing  and  keeping  their  own  stalls  used  by  them  on  the 
market  place  for  buying  and  selling  all  manner  of  commodities  there,  had 
made  no  payments  to  the  owners  of  the  market  place  for  the  use  or  occupa- 
tion of  the  market  by  such  stalls,  nor  any  other  payments  whatsoever ;  and 
that,  in  several  instances  before  the  present  claim,  claims  for  stallage  had 
been  made  by  the  owners  of  the  market  place  from  such  inhabitants,  and  in 
an  those  instances  such  claims  had  been  resisted,  and  had  not  been  per- 
sisted in,  such  inhabitants  claiming  to  *use  the  market,  and  place 
tiieir  own  stalls  there,  free  from  all  manner  of  payments."  ^ 

The  bill  then,  after  stating  the  points  pressed  upon  the  lord  chief  justice 
by  the  respective  counsel,  described  his  lordship's  ruling  upon  them  as  fol* 
lows.  «<  And  the  said  chief  justice  did  then  and  there  declare  his  opinion 
to  the  jury  aforesaid,  that  the  right  to  stallage  was  in  the  nature  of  rent  and 
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that  the  owner  of  land  was  entitled  thereto,  unless  prevented  by  particular 
circumstances ;  that,  in  this  case,  George  Hall,  the  grantee  of  the  market, 
had  no  title  to  the  land  but  by  the  charter,  and  by  the  deed  put  in  on  behalf 
of  the  said  James  Wood ;  that  the  land  and  soil  of  the  market  place  vested 
in  him  the  said  George  Hall,  with  an  exemption  of  the  inhabitants  of 
Easingwold  from  any  sort  of  payment  for  (he  use  of  the  said  market  and 
market  place;  that  he,  the  said  chief  justice,  was  of  opinion  that  stallage 
was  included  within  the  terms  of  the  said  exemption ;  and  that  the  said  J. 
Wood,  an  inhabitant  of  the  town  of  Easingwold,  was  entitled  to  such 
exemption.  And  the  said  chief  justice  therefore  directed  the  said  jury  that 
the  said  deed  and  matters  aforesaid  were  a  bar  to  the  said  action  of  the  said 
William  Lockwood,  and  directed  the  said  jury  to  give  their  verdict  for  the 
said  J.  Wood.  Whereupon  the  said  counsel  for  the  said  William  Lock- 
wood  did  then  and  there,  on  the  behalf  of  the  said  W.  L.,  except  to  the 
aforesaid  direction  and  opinion  of  the  said  chief  justice,  and  insist  that  the 
said  deed  and  matters  aforesaid  were  no  bar  to  the  said  action,  and  that  the 
said  W.  L.  was,  upon  the  evidence  aforesaid,  notwithstanding  the  said 
deed  and  matters  aforesaid  proved  by  the  counsel  for  the  said  J.  Wood, 
entitled  to  a  verdict  for  the  amount  of  the  value  of  stallage  aforesaid  for  the 
^  *aroresaid  use  of  the  aforesaid  market  place  by  the   said  James 

•I     Wood.''    And  that  the  jury  found  a  verdict  for  the  defendant  Wood, 
under  the  above  direction. 

Judgment  having  been  entered  for  the  defendant  in  the  Court  of  Queen's 
Bench,  error  was  brought  in  the  Exchequer  Chamber.  The  case  was 
argued  in  Trinity  vacation,  ]843,(a)  before  Tindal,  C.  J.,  Coltmak, 
Erskine,  and  Maule,  Js.,  and  Parke,  B.,  and  in  Michaelmas  vacation, 
1843,(6)  before  Tindal,  C.  J.,  Coltbian,  Erskine,  and  Maule,  Js.,  and 

GURNEY,  B. 

Erky  for  the  plaintiff  in  error,  (the  plaintiff  below.)  The  inhabitants,  as 
such,  could  not  take  by  the  deed.  They  arc  not  incorporated  ;  and  it  is 
not  shown  that  the  parties  now  insisting  on  the  grant  are  privies  to  the  ori- 
ginal parties.  <<  The  parishioners  or  inhabitants,  or  probi  homines  of  Dale, 
or  the  churchwardens,  are  not  capable  to  purchase  lands ;"  Co.  Lit.  3  a. 
Such  a  privilege  might  exist  by  custom,  but  not  by  grant,  for  it  cannot  be 
prescribed  for;  Day  v.  Savad^e^  Hob.  85,  (5th  ed.)  first  point;  and  pre- 
scription supposes  a  grant.  And,  conformably  with  this  rule,  in  the  case 
of  custom,  the  right  must  be  laid  in  the  land ;  in  that  of  prescription  or 
grant,  it  must  be  laid  in  the  persons;  GaUward*i  Case^  6  Rep.  59  b,  S.  C. 
as  Smith  v.  Gatewoody  Cro.  Jac.  152.  It  seems  to  have  been  otherwise 
where  the  grant  proceeded  from  the  crown :  but  that  was  because  a  grant 
•ISA1  ^^^^  ^^^  crown  to  the  inhabitants  of  a  place  made  them  a  corpora^ 
^    tion,  eo  intuitu  only ;  ^Anotnymms  Case  in  1  Dyer,  100  a,  pi.  70.  lo 

(a)  June  17th. 

lb)  November  27th.  Ths  ugimMiit  wm  teken  befine  ttwt  JndgM^  by  oonient  of  oonoii^ 
«n  each  day. 
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CSom.  Big.,  Capacity y  (B  1,)  the  doctrine  laid  down  in  Co.  Lit.  3  a,  is  adopted. 
In  an  Anonyiaous  Castj  in  the  Year-book  of  10  Henry  4,  fol.  3  B.,  pi.  5,  it 
18  laid  down :  <<  Si  terre  soit  done  parochianis  talis  Ecclesia  ad  inveniendum 
unum  presbUerum  vel  hujusmodi^  &c.  le  done  ne  vault  riens,  pur  ceo  que  il 
n'ad  ascun  chose  corporate,  que  puit  prender  estate."  It  cannot  be  said  that 
this  grant  is  to  operate  by  way  of  exception  from  the  thing  granted ;  for  it  does 
not  appear  that  the  inhabitants,  as  such,  ever  possessed  the  land.  And  an 
exception  can  only  be  of  part  of  what  is  granted ;  and  therefore  an  incor- 
poreal easement  cannot  arise  by  way  of  an  exception  out  of  a  gnint  of  land ; 
Doe  dem.  Douglas  v.  Lock^  2  A.  &  £.  705,  743.  Nor  can  this  distinct 
privilege  be  a  reservation :  it  is  a  new  grant ;  Wickham  v.  Hawkery  7  M.  & 
W.  63.(a) 

(He  then  argued  as  to  the  effect  of  the  words  of  the  grant,  supposing  it 
valid :  but  on  this  point  it  is  sufficient  to  refer  to  the  arguments  in  the  court 
below.(6) 

KnowleSy  contra.  As  to  the  first  point.  The  modern  law  is  laid  down  in 
the  authorities  cited.  But  anciently  the  doctrine  was  not  so  strict.  A  cus- 
tom might  originate  in  a  grant.  In  Fitch  v.  Ratolingy  2  H.  Bl.  393,  it  was 
held  that  a  custom  for  all  the  inhabitants  of  a  parish  to  play  at  all  lawful 
sports  in  the  close  of  A.  was  good ;  and  Heath,  J.,  *said  that  the 
lord  might  have  granted  such  a  privilege  before  the  time  of  memory.  ^ 
In  Bex  v.  MaskUery  6  A.  &  E.  153,  it  was  granted  by  charter  to  the  inha- 
bitants of  a  manor  that  they  might  elect  a  justice.  In  Ih^sqn  v.  Smithy  9  A. 
&  E.  406,  in  Exch.  Ch. ;  affirming  the  judgment  of  the  Court  of  Q.  B„ 
T^son  V.  SmUhy  6  A.  &  E.  745,  it  certainly  appears  to  have  been  intimated 
fi'om  the  bench,  during  the  argument,  9  A.  &  £.  417,  that  a  custom  could 
not  originate  in  a  grant,  for  that  a  grant  would  make  a  prescription.  But 
that  seems  to  go  too  far.  And  the  authorities  cited  on  the  other  side  do  not 
relate  to  an  easement :  they  show  only  that  an  interest  in  land  cannot  pass 
to  inhabitants  as  such.  That  is  the  language  in  Co.  Litt.  3  a.  Day  v. 
Savadgey  Hob.  85,  contains  nothing  inconsistent  with  this :  the  language 
there  used  shows  only  that  a  plea  of  discbarge  by  freemen  generally  must 
be  by  way  of  custom,  not  prescription.  The  effect  of  SmUh  v.  Gatewood^ 
Cro.  Jac.  152,  S.  C.  as  Gateward^s  Case,  6  Rep.  59  b,  is  that  inhabitants, 
unless  incorporated,  cannot  prescribe  for  profit,  but  may  prescribe  for  ease- 
ment. This  is  an  easement.  The  JInonymous  Case  in  1  Dyer,  100  a,  pL 
70,  applies  only  to  grants  of  land.  In  Rex  v.  MashUefy  6  A.  &  E.  165, 
LiTTLEOALE,  J.,  Said,  of  the  word  inhabitants y  that  <«  in  the  grant  of  a  way 
over  a  field  to  church  it  would  extend  to  all  persons  in  the  parish."  In 
JUboi  V.  Weeklyy  1  Lev.  176,  tbe  court  seems  to  have  doubted  whether  an 
easement  for  all  the  inhabitants  of  a  vill  to  dance  in  the  plaintiff's  close  was 

(a)  And  we  T%t  Durham  and  Sunderland  Railway  Company  ▼•  WaOeer^  2  Q.  B.  940. 

{b)  The  foOowing  additional  auUioritiaa  were  cited:  Lord  Middleion  ▼.  Lambert,  1  A.  die  E* 
401 ;  and  (chiefly  as  to  the  propriety  of  explaining  the  deed  by  evidence  of  umge,  or  other 
extrinsic  matter)  Withnell  ▼.  Garthamy  6  T.  R.  398;  Rex  ▼.  MaahUer,  6  A.  die  E.  153 ;  Jeim* 
IM  ▼.  Dymm,  9  M.  dc  W.  641 ;  Moadey  ▼.  Moiteux,  10  M.  dc  W.  633. 
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laid  fll,  though  pleaded  by  way  of  prescription.  In  FoxaU  v.  Vendbki^ 
Cro.  Eliz.  180,  a  question  arose  whether  inhabitants  could  prescribe  for 
^  matter  of  interest,  or  could  *do  so  only  in  the  case  of  an  easement: 

•■  there  the  court  appears  to  have  been  divided.  Afterwards,  in  Baker 
r.  Breretnan,  Cro.  Car.  418,  ail  the  court  held  <<  tbat  inhabitants  may  allege 
prescription  for  a  way  to  a  church  or  market,  which  are  of  necessity,  and 
in  matter  of  discharge,  as  in  modo  decimandi,  or  to  be  quit  of  toll ;  but  not 
in  matter  of  profit  or  charge  in  another  soil."  That  case  is  precisely  in 
point.  Shellonv.  Montague^  Hob.  118,  is  to  the  same  effect:  and  there 
the  court  collected  that  the  prescription  set  up  (for  a  modus)  was  matter  of 
discharge.  But,  further,  the  inhabitants  here  may  well  have  excepted 
something  to  which  they  had  a  right  out  of  the  grant  to  Hall.  Hall  would 
be  estopped  from  denying  that  they  had  not  a  right  in  what  they  granted 
to  him,  or  what  they  professed  to  except  as  part  of  the  same  thing.  Or  the 
grant  of  the  privilege  may  be  treated  as  a  condition  under  which  Hall  took. 
And  it  may  even  be  contended  that  the  defendant  may  represent  some  of 
the  individuals  who  were  parties  to  the  deed,  though  the  mesne  assignments 
were  not  traced.     (He  also  argued  on  the  other  points,  (a) 

Erk  in  reply.  This  professes  to  be  a  grant ;  it  has  not  the  character  of 
a  discharge :  and  the  only  question  is,  whether  it  could  operate  to  transfer 
from  Hall  to  the  inhabitants  at  large  that  which  he  took  by  the  grant  from 
the  crown.  The  cases  cited  on  the  other  side  show  little  more  than  the 
anxiety  of  the  courts  to  support,  qudcunque  vift,  what  appeared  to  have  pre- 
^  Tailed  for  a  long  time.     Some  of  the  decisions  relate  to  matter  *sid 

•'  generis.  Thus  Shelion  v.  Montague^  Hob.  118,  though  said  to  relate 
to  a  discharge,  in  fact  arose  upon  the  question  what  the  parson  was  to 
receive.  Baker  v.  Brereman^  Cro.  Car.  418,  related  to  a  way,  which  may 
be  dedicated  to  the  public.  As  to  title  in  the  defendant  through  parties  to 
the  deed,  no  proof  of  such  a  fact  was  offered. 

TiNDAL,  C.  J.,  in  last  Easter  term,  (April  23d,  1844,)  delivered  the  judg« 
ment  of  the  court. 

This  was  a  bill  of  exceptions  tendered  by  the  plaintiff  below,  (who  is 
also  the  plaintiff  in  the  Court  of  Error,)  against  the  direction  of  Lord  D£H- 
MAN  at  the  trial  of  the  cause  at  the  assizes  holden  for  the  county  of  York, 
in  the  autumn  of  the  year  1841.  The  plaintiff  declared  in  debt  for  stallage 
duties  due  and  payable  to  him  as  the  proprietor  of  a  certain  market  and 
market  place  in  the  county  of  York,  to  which  declaration  the  defendant 
pleaded  the  plea  of  <<  Never  indebted." 

At  the  trial,  the  plaintiff  gave  evidence  (amongst  other  things)  of  the 
grant,  by  King  Charles  the  First,  in  the  fifteenth  year  of  his  reign,  to  one 
George  Hall  and  his  heirs,  of  a  weekly  market  and  two  fairs  in  the  year  at 
Easingwold,  in  the  county  of  York,  with  certain  specified  tolls  and  profits: 
be  also  proved  the  seisin  in  fee  of  the  plaintiff  in  the  said  market  and  fairs 
and  the  tolls  and  profits  thereof,  and  the  seisin  of  the  plaindff  in  his  demesne 

(a)  See  p^  M,  note  (ft,)  entt. 
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as  of  fee  of  the  soil  and  freehold  of  the  market  place  at  Easingwold,  and 
the  user  of  the  market  by  the  defendant  by  placing  a  stall  upon  the  market 
place  on  several  market  days;  the  defendant  being,  as  proved  by  the 
plaintiff,  an  inhabitant  of  the  township  of  Easingwold. 

•The  defendant,  on  the  other  hand,  gave  in  evidence  a  certain 
deed,  bearing  date  the  31st  August,  1646,  being  made  between  the  L 
said  George  Hail,  the  grantee  of  the  said  market,  of  the  one  part,  and  four 
persons  therein  named  of  the  other  part,  who  are  therein  described  as  <<  of 
Easingwold,"  <<  yeomen,  and  bylaw  men  for  this  present  year,  1646,  for 
the  said  town  of  Easingwold,  on  the  behalf  of  themselves  and  all  the 
inhabitants  of  Easingwold  aforesaid  mentioned  in  a  schedule  hereunto 
annexed,  by  and  with  the  consent  and  appointment  of  all  the  said  inhabit- 
ants of  Easingwold  aforesaid ;"  the  schedule  thereto  annexed  being  headed 
with  the  words  «<  Inhabitants  of  Easingwold,"  and  containing  considerably 
more  than  one  hundred  names  subjoined  thereto.  By  that  deed  the  foui 
bylaw  men  and  the  rest  of  the  inhabitants  do  give  and  grant  to  George 
Hall,  his  heirs  and  assigns  for  ever,  (amongst  other  things,)  the  market  place 
at  Easingwold,  as  described  therein  by  certain  metes  and  bounds.  And 
the  said  George  Hall  thereby  covenants,  (amongst  other  things,)  that  the 
four  bylaw  men  <«  and  the  rest  of  the  inhabitants  aforesaid,  their  heirs  and 
assigns  for  ever,  shall  have  a  free  market  within  the  said  town  of  Easing- 
wold, to  buy  and  sell  all  manner  of  cattle  and  commodities  whatsoever,  toll 
free,  in  as  ample  manner  and  form  as  the  said  George  Hall  hath  it  by  the 
recited  letters  patents."  There  is  upon  the  back  of  the  deed  an  endorse- 
ment of  livery  and  seisin  having  been  given  to  George  Hall  of  the  premises 
described  in  the  deed  by  the  four  bylaw  men  by  and  with  the  consent  of 
the  inhabitants  wiihin  named. 

It  is  unnecessary  to  advert  to  any  other  part  of  the  evidence  given  by 
the  defendant  at  the  trial,  as  the  whole  question  which  has  been  raised 
before  us  turns  *upon  the  legal  effect  and  operation  of  that  deed.  At 
the  trial  the  defendant's  counsel  insisted  that  the  deed  and  other  ^ 
natters  given  in  evidence  amounted  to  a  bar  of  the  plaintiff's  claim  ;  whilst 
the  plaintiff's  counsel,  on  the  other  hand,  insisted  that  the  deed  contained  a 
grant  of  an  exemption  from  tolls  only,  and  not  from  stallage,  and  that  stall- 
age was  not  included  in  the  terms  of  the  grant;  and  further  insisted  that, 
even  if  stallage  was  included  within  the  terms  of  the  exemption,  the  de- 
fendant, not  being  one  of  the  grantees,  nor  the  heir  or  assignee  of  any  of 
the  grantees  therein  named,  could  not  take  the  benefit  thereof  as  an  inha 
bitant  of  Easingwold,  as  such  inhabitants  were  not  incorporated ;  and, 
therefore,  he  contended,  the  deed  ought  not  to  be  admitted  as  a  bar  to  thtt 
plaintiff's  right  of  action.  The  lord  chief  justice  thereupon  told  the 
jury  that  he  was  of  opinion  that  stallage  was  included  within  the  terms  of 
die  exemption,  and  that  the  defendant,  as  an  inhabitant  of  the  town  of 
Easingwold,  was  entitled  to  such  exemption,  and  directed  the  jury  that  tke 
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deed  and  matters  aforesaid  were  a  bar  to  the  plaintiff's  action.  Tlie  plain- 
tiff's counsel  then  excepted  to  each  of  those  points  so  ruled  by  the  lord 
chief  justice ;  and  the  question  before  us  is,  whether  such  ruling  as  to  both 
those  points  is  or  is  not  consistent  with  law. 

It  is  to  be  observed  that  the  present  cause  had  been  already^  in  a  former 
stage  of  the  proceedings,  before  the  Court  of  Queen's  Bench  upon  a  motion 
for  a  new  trial,  and  that,  upon  the  ailments  brought  before  the  court  on 
that  occasion,  the  same  two  points  were  made  by  the.  counsel  for  the  plain- 
tiff below,  which  form  the  ground  of  the  present  exceptions ;  and  that  the 
Court  of  Queen's  Bench,  after  time  taken  to  consider,  in  a  very  learned 
^judgment,  in  which  the  principal  authorities  are  reviewed  and  dis- 
^  cussed,  declared  their  opinion  upon  the  first  point  to  be,  that  the 
exemption  from  toll  mentioned  in  the  deed  included  an  exemption  from 
stallage  also.  After  that  judgment  it  is  unnecessary  for  us  to  say  more  than 
that  we  entirely  concur  therein,  and  in  the  reasonings  by  which  it  is  sup- 
ported ;  and  consequently  we  hold  that  the  exception  first  tendered  to  the 
direction  of  the  learned  judge  at  the  trial  is  untenable. 

With  regard  to  the  second  point,  viz.  whether  the  inhabitants  of  Easing- 
wold  could  claim  an  exemption  from  stallage  under  the  description  contained 
in  the  deed,  the  Court  of  Queen's  Bench  appear  to  havestudiourJy  abstained 
from  giving  any  opinion ;  and  both  that  court  and  the  lord  chief  justice 
at  the  trial  have  been  desirous  that  such  question  should  be  put  upon  the 
record  for  the  purpose  of  a  more  formal  discussion  ;  which  has  accordingly 
been  done  by  the  course  taken  at  the  trial.  And  we  therefore  proceed  to 
consider  this  second  ground  of  objection,  as  one  which  is  altogether  open, 
and  unfettered  by  the  authority  of  the  court  below. 

And  upon  this  point  we  are  of  opinion  that,  under  the  grant  in  question, 
a  modern  grant,  not  made  by  the  crown  but  by  a  subject,  inhabitants  %;an- 
Dot  take  by  that  name  or  description  such  an  easement  as  that  which  ik  now 
under  consideration,  that  is,  a  right  to  place  their  stalls  on  market  days  in 
alieno  solo  without  making  any  payment  for  the  same. 

It  was  admitted,  on  the  argument  before  us,  that  inhabitants  cac&nqt  take 
land  by  that  description  in  a  modern  deed.  Indeed  the  authoriTy  of  Co. 
Litt.,  3  a,  is  express  to  that  point.  For,  although  it  is  added  there,  appa* 
rently  by  way  of  exception,  "  unless  it  were  in  ancient  *lime  when 
-'  such  grants  were  allowed,"  yet  that  exception  would  probably  be 
found  to  be  confined  to  grants  by  the  crown,  and  to  stand  upon  the  reason 
stated  in  ^notu  I  Dyer's  Rep.  100  a,  pL  70,  that,  if  the  queen  grants 
land  by  her  charter  to  her  good  men  of  the  town  of  Islington,  without 
saying  to  them  and  their  heirs,  or  to  them  and  their  successors,  rendering 
a  rent,  it  is  a  good  corporation  perpetual,  to  that  extent  only  and  no  other 
because  that  a  rent  is  reserved,  &.c.  But  the  argument  on  the  part  of  the 
defendant  b,  that  the  present  grant  is  not  the  grant  of  land  but  of  an  ease- 
ment only,  or  an  exception  or  discbarge,  and  that  such  an  easement  or 
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matter  a  discnarge  may  be  c]aiiii«^  oy  prescription ;  and  that,  as  eveiy  pre- 
IcriptioD  presupposes  a  grant,  so  a  grant  of  such  an  easement  or  discharge 
to  the  inhabitants  of  a  town  would  be  good  in  law  at  this  day. 

If,  indeed,  the  present  claim  could  be  considered  as  confined  to  and  rest- 
ing upon  the  ground  of  exemption  and  discharge,  strictly  so  considered, 
there  might  perhaps  he  authority  for  contending  that  the  inhabitants  of  a 
parish  or  vill  might  claim  an  exemption  from  toll  by  modem  grant,  and  that 
by  a  private  individual ;  for  all  the  judges  held,  in  the  case  of  Baker  y.  , 
Brerematij  Cro.  Car.  418,  that  inhabitants  may  prescribe  for  matter  of  dis- 
charge, as  in  modo  decimandi,  or  to  be  quit  of  toll.  And  again,  as  a 
composition  real  might  have  been  made  by  a  private  individual,  that  is,  by 
die  parson,  with  the  consent  of  the  patron  and  ordinary,  in  favour  of  all 
the  inhabitants,  before  the  restraiuing  statutes,  (see  Bree  v.  Chaplin,  2  Eag. 
&  Y.  Tithe  C.  270,)  so  also  it  would  seem  that  a  private  individual  migh'c 
*grant  an  exemption  from  toll  to  the  inhabitants  at  large ;  and  it 
aflbrds  some  support  to  this  argument  that  the  writ  De  essendo  qmeto  '- 
de  TheoUmio  lay  for  persons  exempt  by  royal  grant,  who  could  not  have 
been  impliedly  incorporated  by  such  a  grant,  as  merchants  strangers :  (Fitz. 
N.  B.  227  D.) 

But  the  claim  in  this  case  is  not  simply  to  be  exempt  from  toll  properly 
so  called,  but  from  a  species  of  payment  which,  although  included  in  the 
word  toll  in  the  deed  in  question  in  this  case,  is  a  compensation  for  the 
\iae  of  land :  and  the  true  nature  of  the  claim  of  the  inhabitants  under  the 
deed  is  a  claim  to  a  grant  of  the  easement  of  going  on  the  plaintiflf's  land, 
and  pitching  their  stalls  there  on  market  days,  without  paying  any  thing  for 
the  use  of  the  soil. 

And,  upon  referring  to  the  several  authorities  which  have  been  cited  in 
support  of  the  validity  of  such  a  prescription,  it  will  be  found  that  the  claim 
by  the  inhabitants,  qu^  inhabitants,  to  any  easement,  wherever  it  has  been 
allowed,  has  been  invariably  vested  on  the  ground  of  custom,  not  on  that 
of  prescription.  A  custom  which  has  existed  from  time  immemorial  with- 
out interruption  within  a  certain  place,  and  which  is  certain  and  reasonable 
in  itself,  obtains  the  force  of  a  law,  and  is,  in  efiect,  the  common  law  within 
that  place  to  which  it  extends,  though  contrary  to  the  general  law  of  the 
realm.  In  the  case  of  a  custom,  therefore,  it  is  unnecessary  to  look  out  for 
its  origin :  but,  in  the  case  of  prescription,  which  founds  itself  upon  the 
presumption  of  a  grant  that  has  been  lost  by  process  of  time,  no  prescrip- 
tion can  have  had  a  legal  origin  where  no  grant  could  have  been  made  to 
support  it.  Thus  a  custom  for  all  fishermen  within  a  certain  district  to  dry 
their  nets  upon  the  land  *of  another  might  well  be  a  good  custom,  p^  ^ 
as  it  was  held  in  5  Co.  87 ;  (a)  and  yet  a  grant  of  such  an  easement  ^ 
to  fishermen  within  the  district  eo  nomine  might  well  be  held  void. 

The  first  case  on  which  the  defendant's  counsel  relied  in  argument  was 

(a)  The  leferonce  intended  is  probably  to  Bro.  Afafi,  Ctuhnu,  pL  46 ;  m  t>)  which  «• 
7^  T.  iSmitA,  9  A.  dc  A.  411, 412. 
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Galeward^g  Ca$e^  6  Rep.  69  b,  S.  C.  as  Smith  v.  Gatewoody  Cro.  Jac.  152, 
reported  in  6  Co.  59  b,  and  in  Cro.  Jac.  152.  In  that  case,  the  claim  was 
one  by  all  the  inhabitants  of  Stixwold,  to  have  common  of  pasture  over  the 
place  called  Horsington  Holmes :  but  this  claim  was  set  up  not  as  a  pre- 
scription but  a  custom ;  and  it  was  held  that  the  custom  was  against  law. 
Lord  Coke  goes  on  to  state  that  « two  differences  were  taken  and  agreed 
by  the  whole  court.  1.  Between  a  charge  in  the  soil  of  another  and  a  dis- 
charge in  his  own  soil.  52.  Between  an  interest  or  profit  to  be  taken  or  had 
in  another's  soil  and  an  easement  in  another's  soil."  But  it  is  to  be  observed 
that  all  the  instances  put  are,  not  those  of  prescriptions  or  grants,  but  of 
customs,  viz.  a  custom  that  eveiy  inhabitant  of  a  town  hath  paid  a  modus 
decimandi ;  a  custom  that  every  inhabitant  of  such  a  town  shall  have  a  way 
over  such  land  either  to  the  church  or  the  market,  &c. ;  and  these  it  is  said 
are  good,  for  they  are  of  an  easement  and  no  profit.  And  further  Lord  Coke 
says,  that  «  another  difierence  was  taken,  and  agreed,  between  a  prescrip- 
tion, which  always  is  alleged  in  the  person,  and  a  custom,  which  always 
ought  to  be  alleged  in  the  land :  for  every  prescription  ought  to  have  by 
common  intendment  a  lawful  beginning,  but  otherwise  it  is  of  a  custom ; 
for  that  ought  to  be  reasonable,  et  ex  certd  causd  rationabili,  *(as  Lit- 

-i  tleton  saith,)  usitata,  but  need  not  be  intended  to  have  a  lawful 
beginning:"  a  difference  which  points  out  clearly  the  distinction  which 
ought  to  govern  the  present  case,  viz.  that  such  an  easement  in  the  inha- 
bitants of  Easingwold  as  is  contended  for,  although  it  might  be  good  by 
custom,  if  it  had  existed  from  time  immemorial,  yet  it  cannot  be  good  by 
prescription,  which  must  rest  upon  a  grant  to  the  inhabitants.  And  the 
report  of  the  same  case  in  Cro.  Jac.(a)  will  not  justify  the  inference  con- 
tended for  in  argument,  that  claims  to  easements  by  inhabitants  of  a  town 
are  good  by  prescription,  merely  on  the  ground  that  the  reporter  has  used 
the  word  "  prescription"  instead  of  «  custom,"  contrary  to  what  is  found 
in  the  report  in  Lord  Coke,  the  question  before  the  court  in  that  case  turn- 
ing on  a  custom,  not  on  a  prescription ;  and  the  attention  of  the  reporter 
not  being  called  to  the  distinction  now  under  consideration.  The  same 
observation  disposes  of  the  weight  of  the  dictum  of  Heath,  J.,  in  FUchx, 
Rowling,  2  H.  Bl.  393,  in  which  case  the  question  before  the  court  arose 
on  a  claim  by  custom,  and  the  attention  of  the  court  was  not  called  to  the 
distinction  between  custom  and  prescription.  And  the  case  of  ^bbot  v. 
Weekly^  1  Lev.  176,  is  a  strong  authority  that  such  claim  by  prescription 
Would  be  bad.  In  trespass  the  defendant  prescribed  that  all  the  inhabitants 
if  such  a  vill  had  been  used  time  out  of  mind  to  dance  upon  the  close  of 
the  plaintiff  at  all  times  for  their  recreation,  and  so  justified.  And,  after 
verdict  for  the  defendant,  one  objection  taken  in  arrest  of  judgment  was, 
that  the  claim  ought  to  have  been  laid  by  way  of  custom  of  the  vill,  not 
»fi7i    ^'f  ^^y  ^^  prescription  in  the  persons ;  and  a  •case  was  cited  where 

J    it  had  been  so  adjudged  on  demurrer.    But  the  court  held  thai 

(0)  Smithy,  GaUwood, Cro.  Jac  109. 
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although  perhaps  it  would  have  been  bad  upon  demurrer,  yet,  issue  being 
taken  on  it  and  found  by  the  verdict,  it  is  good. 

No  direct  authority  has  been  cited  to  show  that  such  a  prescription  is 
good.  And,  upon  consideration  of  those  which  have  been  brought  before 
us,  we  think  they  negative  rather  than  support  the  position,  that  inhabitants 
of  a  town  may,  by  that  name  and  description,  prescribe  for  an  easement  in 
alieno  solo.  And,  if  they  cannot  prescribe  for  such  right  when  enjoyed 
beyond  the  time  of  legal  memory,  still  less  can  they  claim  such  right  under 
a  modem  grant.  And  upon  this  ground  we  think  the  exception  secondly 
taken  at  the  trial  to  the  direction  of  the  learned  lord  chief  justice  must  be 
allowed,  and  that  the  judgment  of  the  court  below  must  upon  that  ground, 
therefore,  be  reversed,  and  a  venire  de  novo  awarded. 

Venire  de  novo  ordered,  (a) 

(a)  The  caiue  was  tried  a  third  tiine,  before  Pollock,  C.  B.,  at  Uie  York  Summer  aanzea 
1S44;  when  the  plaintifr  again  piaved  the  charter  of  1639,  the  deed  of  1646,  and  the  title 
ieeds  under  which  he  himself  claimed ;  and  he  called  witnesses  who  prored  payments  of  staU- 
•ge.  The  defendant  also  called  witnesses,  who  deposed  that  stalls  had  beien  placed  in  the 
naiket  by  inhabitants  without  payment  or  claim  of  duty,  and  that  such  claim  had,  in  two  or 
three  instances,  been  made  and  successfiiUy  resisted ;  and  his  case  was,  that  the  exemption  from 
stallage,  though  nut  maintainable  on  the  deed  since  the  decision  of  the  Court  of  Exchequer 
Chamber,  might  be  grounded  upon  usage  anterior  to  the  deed  and  charter,  which  usage  was  to 
be  inferred  from  the  facts  stated  by  the  defendant's  witnesses.  The  lord  chief  baron  thought 
Ibeie  was  strong  evidence  to  show  that  the  inhabitants  had  not  paid  toll :  he  told  the  jury  that 
they  were  to  consider  whether  the  Easingwold  people  had  any  custom,  usage  or  rights  of  a  date 
more  ancient  than  the  charter,  which  might  have  given  rise  to  the  state  of  things  appearing  on 
the  evidence,  or  which  would  account  for  it ;  and  he  directed  them  to  find  whether  stallage  was 
included  in  the  exemption  from  toll ;  if  they  thought  it  was,  to  *give  their  veniict  for  the 
defendant;  if  not,  for  the  plaintiff  The  jury  found  for  the  defendant;  and  the  loni  [*68 
chief  baron,  in  his  subsequent  report  of  the  case  to  this  court,  said  that  he  thought  the 
verdict  right 

W.  H.  Wateoih  in  Michaelmas  term,  1844,  moved  fer  a  rule  to  show  cause  why  there  should 
not  be  a  new  trial,  contending  that  there  was  no  evidence  on  which  the  question  of  immemorial 
usage  could  be  left  to  the  jury,  and  therefore  they  had  been  misdirected ;  or  that,  if  there  were 
any  such  proo^  the  Tcrdict  was  against  the  weight  of  evidence.  A  rule  nisi  was  granted.  In 
Midiaelmos  term,  (November  21st,)  1845, 

Knowlea  and  Martin  showed  cause.  The  evidence  of  the  witnesses  showed  user  of  an 
assumed  right,  which,  if  possible,  the  court  will  refer  to  a  legal  rather  than  to  an  illegal  origin. 
8u<ji  user  cannot,  consistently  with  the  former  decision  in  thb  case,  be  referred  to  the  grant  of 
1646 ;  but  it  may  to  a  prior  and  immemorial  usage,  of  which  the  grant  itself  affords  evidence ; 
and  the  whole  question  b  whether  there  was  any  evidence  for  the  jury.  The  charter  of  Charies 
L  merely  empowered  Hall  to  hold  a  market;  between  1639  and  1646  he  appears  to  have  been 
negotiating  with  the  inhabitants  of  Easingwold  for  land  on  which  to  hold  it  The  deed  of 
1646  shovTs  that  they  then  gave  up  some  rights  to  him  in  exchange  for  the  convenience  he  waa 
about  to  pro\ide  fer  them ;  it  is  reasonable  to  presume  that  they  reserved  others,  and  that  the 
exemption  from  toll,  including  stallage,  was  in  e£fect  a  reservation  so  made.  The  deed  showi 
Hut  a  market  place  abneady  existed ;  and  the  probable  supposition  is  that,  by  custom,  though 
not  by  actual  grant,  a  meeting  for  the  purposes  of  a  market  was  iramemonally  held  in  the 
town,  without  payment  of  any  duties.  Tyaon  v.  Souths  (6  A.  &  E.  745 :  judgment  affirmed 
in  Ex.  C,  9  A.  &  E.  406,)  shows  that  a  right  of  placing  stalls  may  exist  by  custom  in  an 
ascertained  class  of  persons.  And,  if  it  may  have  existed  so  here,  the  court  will,  in  fevour  of 
continued  enjoyment,  assume  that  it  did,  on  the  principles  laid  down  in  3  Stark.  Ev.  904,  tit 
Praeription,  Chant,  4v.,  8d  ed.  (<<  8o  forcible"  to  «  conduct  of  their  affiirs.")  The  deed  of 
1646,  if  it  gives  no  exemption,  would  not  take  away  one  which  existed  before. 

W,  H.  Watson^  Thmuwon,  and  HoggifU,  oontrA,  were  not  heard. 

Lonl  Demkaw,  C.  J.  We  are  impressed  with  the  neoearity  of  upholding  rights  that  hav^ 
existed  from  andent  times,  and  that  can  legally  exist;  and  of  presuming  in  their  fevour  from 
Iba  feet  of  user.  But  the  question  here  is,  whether  any  evidence  was  given  jf  the  exemplioD 
On  the  evidanoe^  1  think  it  ii  detr  that  tlw  maiket  was  creafnd  \y  the  cfaailar  «f 
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1 689  that  was  followed  up  by  the  deed  of  1 646 ;  and  whatever  exemptum  was  enjoyed  ai^prwiodi 
is  accounted  for  by  that  deed.  *This  certainly  is  so  if  the  charter  was  the  origin  of  the 
*69  j  market  Is  there  any  proof  of  an  exemption  before  ?  No  market  is  shown  to  hsTt 
existed  at  any  earlier  time ;  there  may  have  been  buying  and  selling,  but  no  legal  maikei 
is  proved.  The  charter  does  not  even  refer  to  such  a  custom  as  is  supposed.  The  deed  is  sup- 
posed to  fumiali  some  evidence  that  a  former  market  existed,  because  it  mentions  the  **  maxket 
place ;"  but  this  is  on  negotiation  under  a  charter  which  had  existed  seven  years  when  the 
deed  tras  executed ;  and  the  deed  makes  no  other  allusion  to  the  existence  of  a  former  markett 
I  think,  therefore,  that  it  supplies  no  evidence.  The  juiy  have  had  a  creature  of  imaginatioa 
presented  to  them,  on  which  to  form  a  conjecture.  Had  there  been  any  evidence  of  the  asserted 
right  we  should  have  supported  it :  but  I  think  there  was  none ;  and  therefore  the  rule  must  be 
absolute.  (  W,  H.  Waiwn  referred  to  the  recital  in  the  charter,  that  an  ad  quod  damnum  had 
been  previously  executed.) 

Williams,  J.  The  mention  of  a  market  place  in  the  deed  does  not  raise  the  inference  of  a 
market  having  existed  before  1689.  If  the  charter  then  granted  was  the  origin  of  the  markety 
tile  place  may  have  acquired  that  name  by  1646,  though  no  market  existed  there  before  the 
charter.  It  is  argued  that,  where  user  may  be  referred  to  an  origin  which  will  sustain  it  in 
point  of  law,  and  one  that  will  not,  the  legal  one  should  be  preferred.  But  here  no  evidenje 
of  the  alleged  legal  origin  appears. 

CoLERiDox,  J.,  was  absent  on  account  of  indisposition. 

WioHTMAir,  J.  The  deed  will  account  for  all  the  exemption  enjoyed  since  1646 ;  but,  if 
there  were  any  evidence  of  a  previously  existing  market,  that  evidence  might  certainly  raisa  a 
question  whether  the  exemption  did  not  result  from  a  previous  custom.  Here  no  evidence  on 
ibid  subject  appears,  except  fiom  the  deed  itself:  but  that  rather  negatives  the  supposition  when 
it  speaks  of  **  the  great  diarge  that  the  said  George  Hall  hath  been  at  in  procuring  the  sud 
market,  and  the  great  benefit  it  is  like  to  bring  to  the  inhabitantB  and  their  heirs  in  the  sud 
town  of  Easingwold  in  time  to  come."  The  inference  from  the  deed  is,  that  the  ground  for  a 
market  house  was  given  up  in  consideration  of  the  exemption.  The  market  may  have  bran 
held  somewhere  for  the  preceding  seven  years :  and  the  place  where  it  was  held  may  hLm 
gained  the  name  of  the  market  place.    I  therefore  think  there  was  no  evidence  for  the  jury. 

Rule  absolute. 


•70]       •The  QUEEN  v.  The  HULL  and  SELBY  RaUway 

Company.     May  27. 

8tat  6  &  7  W.  4,  c  80,  incoiporating  The  Hull  and  Selby  Railway  Company,  and  empew 
.  ering  them  to  build  a  bridge  over  the  Ouse,  ledted  that  the  building  of  sudi  bridge  mighi 
diminish  the  tolls  received  at  a  neighbouring  bridge  over  the  same  river,  belonging  to  anothc 
company.  It  therefore  enacted  that,  if,  in  the  first  three  years  after  the  opening  of  the  rail* 
way,  there  should  be  an  annual  decrease  in  the  tolls  of  the  last  mentioned  bridge,  as  com- 
pared with  the  tolls  during  the  three  preceding  years,  the  railway  company  should  forthwith 
pay  the  bridge  company  a  sum  equal  to  ten  years'  purchase  of  such  annual  decrease,  taken 
upon  an  average  of  the  three  yean  in  which  it  occurred.  The  decrease  took  place ;  and  the 
compensation  was  claimed. 

Hddj  that  debt  lay  against  the  company  for  the  amount ;  and  that  a  mandamus  to  pay  wtf 
not  a  more  efiectual  remedy,  and  ought  not  to  be  granted. 

W.  H.  Watson,  in  last  Easter  term,  obtained  a  rule  calling  on  the  above 
named  company  to  show  cause  why  a  mandamus  should  not  issue,  com- 
manding them  «  forthwith  to  pay  to  the  Company  of  Proprietors  of  Selby 
bridge  the  sum  of  2600/.,"  pursuant  to  stat.  6  &  7  W.  4,  c.  80,  (local  and 
personal,  public.) 

The  affidavits  in  support  of  the  rule  stated  that,  by  stat.  31  G.  3,  c.  60, 
certain  persons  were  incorporated  by  the  name  of  <«  The  Company  of  Pro* 
prietors  of  Selby  Bridge,"  and  empowered  to  build  and  maintain  a  bridge 
over  the  river  Ouse,  near  the  ferry  of  Selby,  in  Yorkshire,  and  were  like- 
wise empowered  by  that  act  and  stat.  43  O.  3,  c.  48,  (local  and  personal, 
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poBliCy)  to  take  certain  tolls  for  pontage  before  any  passage  orer  the  said 
bridge  should  be  permitted  ;  and  that  they  had  built  the  bridge,  and  Ievied| 
and  were  still  receiving,  the  tolls. 

That,  by  stat.  6  &  7  W.  4,  c.  Ixxx.,  «  for  making  a  railway  from  Kingston- 
vpon-Hull,  to  Selby,"  certain  persons  were  incorporated  for  that  purpose 
ly  the  name  of  «  The  Hull  and  Selby  Railway  Company,"  and  were  em* 
powered  to  construct  a  railway  and  other  works,  including  a  bridge  over 
the  Ouse,  partly  in  the  township  of  Selby,  and  to  take  tolls  for  the  use  of 
sach  railway  *and  works.  That,  by  sect.  154,  it  was  enacted,  (after 
xeferring  to  the  statutes  of  31  and  43  6.  3,)  as  follows.((i)  ^ 

«  And  whereas'the  construction  of  a  railway  bridge  across  the  rirer  Ouse 
for  the  passage  of  carriages  over  the  sanfe  near  to  the  said  Selby  bridge 
may  eflect  a  considerable  reduction  in  the  amount  of  tolls  received  by  the 
said  company  of  proprietors  of  Selby  bridge,  whereby  the  said  company 
might  be  disabled  from  eflfectually  supporting  and  maintaining  in  repair  the 
said  bridge,"  &c. ;  <<  be  it  therefore  enacted,  that  if  during  the  first  three 
years,  to  be  computed  from  the  expiration  of  one  calendar  month,  imme- 
diately after  the  whole  line  of  the  said  railway  shall  be  completed  and 
opened  for  public  use,  there  shall  be  an  annual  decrease  in  the  receipts  for 
tolls  taken  by  the  said  company  of  proprietors  of  Selby  bridge  at  the  said  Selby 
bridge  as  compared  with  the  receipts  during  the  three  immediately  preced- 
ing years,  then  and  in  such  case  the  said  railway  company  shall  forthwith 
pay  to  the  said  company  of  proprietors  of  Selby  bridge  a  sum  of  money 
equal  to  ten  years'  purchase  of  such  annual  decrease,  taken  upon  an  average 
of  three  years  during  which  the  same  shall  occur,  so  as  such  sum  of  money 
diall  not  exceed  the  sum  of  2500/."  (A  similar  provision  was  then  made 
as  to  the  next  three  years.)  «  Which  sums  or  such  of  them  as  shall  become 
payable  shall  be  accepted  in  full  satisfaction  and  discharge  of  all  claims  and 
demands  whatsoever  upon  the  said  railway  company  by  the  said  company 
of  proprietors  of  Selby  bridge  in  respect  of  the  said  tolls,  and  as  a  full 
indemnification  to  the  said  railway  company  *and  all  persons  acting 
under  their  authority  from  and  against  all  penalties  and  forfeitures  '- 
whatsoever  by  the  said  recited  acts  or  either  of  them  imposed  for  carrying^ 
any  person,"  &c.,  <<  across  the  said  river  Ouse  within  the  said  townships  of 
Selby,"  &c.,  "otherwise  than  over  the  said  bridge."(6) 

It  was  then  stated  that  the  whole  line  of  the  Hull  and  Selby  railway  was 
opened  for  public  use  on  1st  July,  1840 ;  and  that,  in  three  years  next  fol- 
lowing, an  average  annual  decrease  of  338/.  2s.  bd,  had  taken  place  in  the 
tolls  of  Selby  bridge,  and  therefore  the  bridge  proprietors  were  entitled  to 
receive  from  the  railway  company  2500/. ;  which  sum  had  been  demanded 
but  not  paid*  The  affidavits  gave  further  details,  explaining  and  confirm- 
ing the  statement  of  account.    In  last  Easter  term,(c) 

(ff)  The  whole  wetion  was  let  out  in  tfaiB  aflUftTit  The  materiAl  puti  only  ue  retained  hue 
(b)  A  few  other  BBctione  were  referred  to  in  the  oourae  of  the  aigument;  but  a  particiih. 
ibiement  of  them  te  vnneoeemiy. 

(«}  Maj  6th.    Befen  Pettewm,  WiUianw,  and  Wightmea,  Ja, 
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Erie  and  Taprell  showed  cause.  A  mandamus  is  at  any  rate  unaeces 
sary ;  if  the  claim  is  well  founded,  debt  will  lie.  Corrigal  v.  Tli&  London 
and  Blackwall  Railway  Company^  5  Man.  &  G.  219,  is  an  instance  of  such 
an  action  brought  against  a  company  for  compensation  under  a  rmiway  act. 
[Patteson,  J.  In  Regina  v.  Th£  Great  Western  Railway  Company(a)  we 
ordered  a  mandamus  to  the  company  to  make  compensation  to  the  proprie- 
tors of  Maidenhead  bridge.]  No  question  was  raised  there  as  to  the  form 
of  proceeding.    Many  authorities  show  that  money  due  in  respect  of  a 

.     remedy  given,  as  here,  by  the  •words  of  a  statute,  may  be  recovered 

^  in  an  action  of  debt;  Com.  Dig.  Action  upon  SlatiUe^  (A  2;) 
Anonymous  Case  in  6  Modern  Rep.  27,  there  cited ;  TUson  v.  Tlie  Wof 
wick  Gas  Light  Company^  4  B.  &  C.  962 ;  Garden  v.  General  Cemetery 
Company^  5  New  Ca.  253 ;  Hopkins  v.  Mayor^  fyc,  of  Swansea^  4  M.  &  W. 
621 ;  and  Mayor ^  fyc.  of  Swansea  v.  Hopkins^  8  M.  &  W.  901 :  and  (as  to 
the  question,  generally,  whether  mandamus  or  a  civil  action  should  be  the 
remedy,)  CaTie  v.  Chapman^  5  A.  &  £.  647,  is  an  authority  for  proceeding 
by  action.  Patt£son,  J.,  said,  in  RexY.  The  JVbttingham  Old  Waterworks 
Company,  6  A.  &  E.  355,  369,  as  to  the  sum  there  assessed  for  compensa- 
tion by  a  jury  under  a  local  act,  «  if  there  be  a  specific  remedy  for  this  sum, 
we  cannot  grant  the  mandamus:"  the  same  principle  is  recognised  in  the 
judgment  of  this  court  delivered  by  Lord  Dcmman,  C.  J.,  in  Regina  v. 
The  Victoria  Park  Company,  1  Q.  B.  288,  291 ;  and  there,  in  answer  to 
the  argument  that  a  mandamus  has  issued  where  there  was  a  legal  remedy 
<<  in  cases  where  that  remedy  was  not  so  complete  and  beneficial  as  the  writ 
would  enforce,"  the  court  said:  <^But  that  has  been  where  the  remedy  at, 
law  was  not  in  its  nature  so  complete,  without  reference  to  any  circumstances 
peculiar  to  the  case  in  which  it  was  to  be  used,  as  in  Rex  v.  The  Severn 
and  Wye  Railway  Company,^'  2  B.  &  Aid.  646.  [Wigutman,  J.  Sup- 
pose judgment  were  recovered  against  the  company  in  an  action  of  debt, 
what  could  be  taken  in  execution  ?]    Their  engines.    An  elegit  might  issue. 

W.  H.  Watson  and  Hugh  Hdl,  contra.     The  local  act  orders  that  the 
^  company  «  shall  forthwith  pay"  to  the  *proprietors  a  sum  equal  to  ten 

J  years  purchase,  &c.  Supposing  that,  under  sect.  154,  an  action  of 
debt  would  lie,  which  is  not  clear,  still  there  ought  to  be  an  effectual  mode 
of  obliging  the  company  "forthwith"  to  pay;  and  a  levy  on  the  engines, 
or  an  elegit,  would  not  be  such  a  mode.  The  act  (sect.  199}  enables  the 
company  to  mortgage  <<the  property  of  the  said  undertaking;"  and  it  might 
be  under  mortgage  when  the  execution  issued.  [Wichtman,  J.  We  are 
not  told  that  it  is  under  mortgage.  Patteson,  J.  The  company  are  a 
corporation.  What  advantage  would  you  gain  by  the  issuing  of  a  manda* 
mus  to  them?]  An  attachment  might  be  had  in  case  of  disobedience 
Where  a  party  is  required  specifically  to  do  a  certain  thing,  mandamus  is 


(a)  Role  absolute  for  a  mandamiu,  Trinity  term,  (June  17Ui,)  1843;  when  the  ooint  i 
tfuit  the  question  between  the  parties  was  to  be  laised  by  the  retom.    The  case  is  reported  10  * 
fobaequent  stage,  on  a  point  of  piactioe  only,  6  Q.  B.  607. 
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the  proper  remedy.  [Wightman,  J.  That  is  where,  unless  a  mandamus 
vent,  the  thing  would  not  be  done.  But,  here,  in  an  action  of  debt  the 
money  would  be  recovered.]  Regina  v.  The  Great  Western  Railway  Com" 
pany{a)  affords  a  direct  precedent  for  a  mandamus ;  and  there  it  might  as 
reasonably  hare  been  urged  as  in  this  case  that  debt  was  the  remedy.  If  it 
be  contended  that  the  issuing  of  a  mandamus  would  not  certainly  be  fol* 
lowed  by  performance  of  the  thing  required,  the  answer  is  that  given  to  a 
similar  argument  by  the  court  in  Regina  t.  The  Eastern  Counties  Railway 
Company^  10  A.  &  £.  531,  666.  <<  The  indictment  does  not  compel  the 
performance,  but  only  punishes  the  neglect  of  duty :  though  it  was  thought 
proper  to  remind  us  that  mandamus  might  do  no  more,  for  that  disobedience 
would  only  bring  the  party  into  contempt,  and  expose  them  to  attachment, 
which  would  but  end  in  individual  suffering,  *and  leave  the  required 
act  still  undone.  Yet  we  are  not  in  the  habit  of  supposing  that  ^ 
persons  required  to  obey  the  queen's  writs  issuing  from  this  court  will  incur 
the  penalty  of  contempt  for  contumacy,  or  be  advised  to  evade  the  known 
and  ancient  process  of  the  law.^'  As  to  the  cases  cited  to  show  that  debt 
is  the  remedy ;  Tilson  v.  The  Warwick  Gas  Light  Company^  4  B.  &  C.  962, 
was  the  case  of  private  individuals  suing  for  expenses  incurred  by  them  in 
soliciting  and  obtaining  the  company's  act :  mandamus  would  not  have  Iain. 
Carden  v.  The  General  Cemetery  Company^  5  New  Ca.  253,  was  also  the 
case  of  a  private  claim  for  services ;  much  of  the  argument  turned  on  the 
legal  obligation  to  pay ;  and,  though  it  was  contended  that  debt  would  not 
lie,  the  remedy  suggested  as  preferable  was  by  action  on  the  case.  Where 
the  proceeding  is  founded  upon  a  by-law,  (as  in  Hopkins  v.  Mayor ^  fyc,  of 
Swansea;^  4  M.  &  W.  621,(6)  debt  lies  for  that  reason.  In  Car^  v.  Chap^ 
many  5  A.  &  £.  647,  the  ground  of  action  was  nonpayment  to  an  individual 
of  moneys  due  to  him,  and  which  the  commissioners  (sued  by  their  clerk) 
had  in  their  hands :  there  mandamus  was  clearly  not  the  remedy.  Abbott, 
C.  J.,  and  Best,  J.,  assigned  as  reasons  for  granting  a  mandamus  in  Rex  v. 
The  Severn  and  Wye  Railway  Company ^  2  B.  &  Aid.  646,  that  indictment 
would  not  have  been  <<a  remedy  equally  convenient,  beneficial,  and 
effectual,"  and  that  if  by  imposition  of  a  fine  the  proposed  object  could 
have  been  attained,  yet  considerable  delay  might  ensue.  That  argument 
bears  directly  on  the  present  case.  The  objection  from  delay  is  important, 
where  the  decrease  of  tolls  and  nonpayment  of  ^compensation  may 
cause  a  bridge  to  go  out  of  repair.  [Patteson,  J.  There  are  ^ 
clauses  m  stat.  6  &  7  W.  4,  c.  boa.,  giving  a  remedy  by  distress  and  sale  of 
the  company's  goods ;  (c)  and  an  action  of  debt  is  given.]  (d)  That  shows 
that  if  such  a  remedy  had  been  contemplated  in  the  present  instance  it 

(a)  8r«  p.  73,  note  (a),  aatd. 

\h)  &  C.  in  Error,  (Mayor,  4e-  of  Swansea  ▼.  Hbpkint,)  8  M.  &  W.  901. 
(e;  Sect!.  31,  37,  74,  175. 

Id)  Far  xeoorering  indemnitf  if  the  imilway  oomputy  ihall  oocason  damage  or  injiiiy  to 
SeD)^  bridge  in  the  oonatraction  of  tlieir  worka,  and  the  bridge  company  ahaU  (under  the  dr- 
thne  mentiaiied)  repair  amch  damage  or  injuij  themaeltee.    SeeL  1M« 
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would  have  been  expressly  provided.  [Patteson,  J.  The  argument  is 
not  worth  a  farthing ;  it  is  the  ordinary  inaccuracy  of  acts  of  parliament.] 
In  Rex  y.  The  JfotHngham  Old  Waterworks  Company,  6  A.  &  E.  363, 364, 
3  Blackstone's  Commentaries,  159,  160,  was  cited  as  showing  that  «  what- 
ever" « the  laws  order  any  one  to  pay,  that  becomes  instantly  a  debt,"  and 
an  action  may  be  brought  to  recover  it :  but  the  application  of  the  doctrine 
to  that  case  was  not  admitted  by  the  court ;  and  Coleridge,  J.,  said :  «As 
to  the  remedy  by  action  of  debt,  can  any  one  say  that  it  clearly  exists? 
The  authority  of  3  Blackstone's  Com.  159, 160,  was  cited,  but  no  decision ; 
and  the  doctrine  would  certainly  be  now  much  disputed."  In  Rex  v.  7%e 
St.  Catharine  Dock  Company,  4  B.  &  Ad.  360,(a)  the  court  granted  a  man- 
^  damus  •to  enforce  payment  of  a  sum  of  money  by  the  company,  there 
•I  being  no  other  effectual  remedy.(&)  Any  question  as  to  the  principle 
on  which  the  accounts  have  been  taken  may  be  raised  and  tried  on  the 
return  to  a  mandamus.  If  there  be  no  such  question,  the  writ  will  at  onca 
be  obeyed.  Cur.  adv.  vult. 

Patteson,  J.,  now  delivered  the  judgment  of  the  court. 

We  are  of  opinion  that  an  action  of  debt  lies,  and  is  not  a  less  efiectual 
remedy  than  a  mandamus.  •  In  each  case  a  jury  may  assess  the  amount  to 
be  recovered.  A  peremptory  mandamus  could  be  enforced  only  by  distress 
of  the  goods,  to  which  recourse  would  be  had  here  in  an  action  of  debt. 
Regbfiay.  The  Great  Western  Railway  Company (c)  does  not  apply:  the 
defendants  there  submitted  without  raising  the  present  question.  The  rule 
must  be  discharged,  but  without  costs,  as  the  applicants  may  have  been 
misled  by  the  granting  of  a  mandamus  in  that  case.        Rule  discharged. 

(a)  PkLttMon,  J.,  ohwnred  Umt  the  report  of  tfaig  cam  wm  probably  inoorrect  ia  vtatiiig  that 
Ihe  company  wai  inoorpomted ;  and,  on  reference  to  the  company's  act,  6  G.  4,  c.  cv.,  (local 
and  personal,  public,)  aect  1,  it  appears  that  they  were  by  that  act  only  **  united  into  a  company 
of  proprietors  of  the  docka,^  ^tc,  ^^  which  said  company  shall  be  a  joint  stock  company,**  &c. 
And  the  original  mandamni,  which  haa  been  referred  to,  recites  that  the  persons  named  in  the 
act,  **  and  their  several  suocessorB,  executors,  administrators,  and  assigns,  were  thereby  onited 
ii)tQ  a  company  of  proprietors,'*  ^tc,  not  « incorporated,**  as  stated  in  4  B.  &  Ad.  360.  The 
clai|ses  as  to  actions  against  the  company,  and  execation  in  sneh  action^  are  partly  eet  out  in 
Cforpe  V.  Olyn,  3  B.  &  Ad.  801,  802,  notes  (a)(6). 

(b)  Taprell  referred  to  the  comment  made  by  tiie  court  on  this  ease  in  lUgma  ▼.  T%e  He* 
twia  Park  Company,  1  Q.  B.  290. 

(c)  See  p.  72,  note  (a),  ant^ 
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•T1.8  QUEEN  V.  The  Governors  and  Directors  of  the  Poor  of 
ST.  ANDREW,  HOLBORN,  above  BARS,  and  ST. 
GEORGE  THE  MARTYR,  who  were  in  Office  on  Janu- 
ary 23d,  1838,  and  MARCH  ANT  and  Others,  their  Collectors. 
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The  Poor  Law  commiiwiflnew  caiued  mn  auditor  to  be  appointed  under  ilat  4  &  6  W.  4,  e.  7(, 

a.  46,  to  audit  the  aocountB  of  a  union  and  the  several  paiishei  therein,  to  examine  wlietfaisr 
Ifae  expenditnie  waa  lawful,  to  itrike  out  payments  and  charges  not  authorized  by  some  pxo- 
▼isioo  of  the  law,  or  order  of  the  commiwionew,  and  to  see  that  the  accounts  were  properly 
stated,  with  Touchen.  A  district  within  the  union  had  already  auditors  under  a  local  act, 
(6  G.  4,  c.  dxxv^  which  provided  for  the  maintenance  of  the  pooc  and  regulation  of  the 
ni^tly  watch.  Their  duty  under  the  act  was,  to  audit  the  accounts  of  the  directors  of  the 
poor,  which  the  directors  were  required  to  produce,  with  vouchers :  no  power  of  disallowing 
items  vraa  given  to  the  auditors ;  but  it  was  enacted  that,  if  they  disapproved  of  any  part  of 
the  aocountB,  it  should  be  lawful  for  them  to  appeal  to  the  quarter  sessions,  entering  into 
recogrnisance  to  pay  costs  if  awarded  against  them :  and  the  sessions  were  empowered  to 
award  costs  to  the  appellant  or  the  party  appealed  against 

Beldj  that  the  directors,  though  they  had  accounted  to  their  own  auditors  according  to  the 
local  act,  were  not  thereby  exempted  from  accounting  to  the  union  auditor  under  stat  4  ic 
6  W.  4,  c  76,  s.  47. 

The  officers  accounting  for  the  receipt  and  expenditure  of  the,  poor  rate  to  an  auditor  appointed 
by  direction  of  the  Poor  Law  commissioners  must  account  for  all  sums  collected  under  the 
denomination  of  poor  rate,  and  expended  for  any  purposes^  (as  watching,  police,  &&,)  to 
which,  by  local  or  general  acts,  the  poor  rate  is  applicable ;  not  for  those  sums  only  wiueh 
am  raised  and  laid  out  strictly  for  the  relief  and  management  of  the  poor. 

Mandamus.  After  reciting  the  appointment  of  the  above  named  directors 
under  a  local  act,  f6  G.  4,  c.  clxxv.,  local  and  personal,  public,)  and  that 
they  bad  ascertained,  charged  and  collected  divers  large  sums  of  money  for 
poor  rates,  and  managed  the  expenditure  of  the  same,  &c.,  and  had  appointed 
Che  other  defendants  to  be  collectors ;  that,  by  an  order  of  the  Poor  Law 
commissioners,  the  part  of  the  parish  of  St.  Andrew,  Holborn,  which  lies 
above  Bars,  and  the  parish  of  St.  George  the  Martyr,  had,  with  other  places 
been  formed  into  a  union,  called  the  Holborn  Union ;  (a)  and  that  the 
eommissioners,  *by  another  order,  (7th  July,  1836,)  had  appointed  p*.^Q 
and  declared  that  the  said  union,  with  divers  other  parishes  and 
unions,  should  be  united  and  should  be  a  union  for  the  purpose  of  appoint* 
ing  an  auditor  as  therein  mentioned ;  and  also  reciting  that  James  Hales 
Mitchiner  had  been  duly  appointed  such  auditor  under  the  last  mentioned 
order,  for  the  examining  and  auditing,  allowing  or  disallowing,  of  accounts 
in  the  several  parishes  and  unions  therein  mentioned,  including  the  said 
Holborn  Union,  and  that  the  defendants  had  refused,  when  required,  to 
produce  to  the  said  J.  H.  M.  <<  a  full  and  distinct  account  of  all  moneys, 
matters  and  things  committed  to  the  defendants'  charge,  or  received,  held 
or  expended  by  them  on  the  behalf  of  the  said  parishes,  so  far  as  related 
to  the  moneys  assessed  for  the  relief  of  the  poor:^'  the  writ  commanded  the 
difendants  forthwith  to  make  and  render  to  the  said  J.  H.  M.,  the  auditor 
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appointed,  &c.,  a  full  and  distinct  account  of  all  moneys,  &c.,  committed, 
&c.,  or  received,  &c.,  on  behalf,  &c.,  so  far,  &c.  (as  above.) 

Return.     After  stating  that  the  rates  assessed,  charged  and  caused  to  be 

collected  by  the  said  governors  and  directors  who  were  in  office  on  the 

said  23d  January,  1838,  commonly  called  the  poor  rates,  were  by  law  and 

by  the  provisions  of  the  said  local  act  applicable  to  other  purposes  besides 

the  relief  of  the  poor  and  wholly  unconnected  therewith,  and  after  denying 

that  the  said  governors  and  directors  managed  and  regulated  the  expenditure 

of  any  part  of  the  moneys,  so  ascertained,  charged  and  collected,  which 

were  assessed  for,  and  were  applicable  to,  the  relief  of  the  poor,  and  alleging 

that  the  expenditure  of  the  whole  of  the  moneys  assessed  for,  and  applicable 

•OAT    *^>  ^^^^  purposes  was  managed  and  •regulated,  without  any  control 

-'     or  interference  on  their  part,  by  the  board  of  guardians  for  the  time 

being  of  the  union  formed  as  in  the  said  writ  first  mentioned,  to  which  board,  or 

to  their  order,  they  the  said  governors  and  directors  duly  paid  over  from  time 

to  time  all  moneys  assessed  and  collected  for  the  relief  of  the  poor  as  and 

when  they  were  required ;  the  defendants  further  stated  that  they  the  said 

governors,  &c.,  who  were  in  office  on,  &c.,  before  they  were  required  to 

render  any  account  to  the  said  J.  H.  Mitchiner,  bad,  in  pursuance  of  the  said 

local  act  and  the  provisions  of  the  Poor  Law  Amendment  Act  in  that  behalf, 

duly  accounted  for  all  moneys  which  came  into  their  hands  whilst  in  office 

to  tiie  auditors  appointed  under  the  said  local  act,  and  that  such  accounts 

had  been  duly  audited,  passed  and  approved  pursuant  to  the  statutes  in  that 

behalf;  and  that  the  defendants  the  collectors  had  duly  accounted  to  tha 

said  governors  and  directors  for  all  moneys  received  by  them,  and  paid 

over  the  balances  in  pursuance  of  the  said  local  act :  And  the  defendants, 

who  were  governors,  &c.,  on,  &c.,  further  returned  that,  after  the  issuing 

of  the  mandamus,  and  in  pursuance  thereof,  viz.  on  23d  July,  1839,  they 

did  make  and  render  to  the  said  J.  H.  M.  a  full  and  distinct  account  of  all 

moneys,  matters  and  things  committed  to  their  charge,  or  received,  held  or 

expended  by  them  on  behalf  of  the  said  parishes,  so  far  as  relates  to  the 

moneys  assessed  for  the  relief  of  the  poor :  and  the  said  collectors  returned 

that,  long  before  the  teste  and  issuing  of  the  writ,  they  had  duly  accounted 

as  required  by  the  local  act,  and  had  duly  delivered  up  their  books,  accounts 

and  vouchers  to  the  governors  and  directors,  and  that  they  could  not  render 

the  account  required  by  the  mandamus. 

^^  ^  *The  said  J.  H.  Mitchiner,  by  his  traverse  to  the  return^  denied 
-'  that  the  said  governors  and  directors  who  were  in  office,  &c.,  did 
pay  over  from  time  to  time  to  the  said  board  of  guardians  for  the  time  being 
of  the  union  formed,  &c.,  or  to  their  order,  all  moneys  assessed  and  col- 
lected for  the  relief  of  the  poor  as  and  when  they  the  said  governors  and 
directors  were  required  so  to  do,  in  manner  and  form,  &c. :  whereupon  issue 
was  joined.  Mitchiner  also  by  his  said  traverse  denied  that  the  said 
governors,  &c.,  did,  after  the  issuing  of  the  mandamus,  and  in  pursuance 
of  the  requisition  thereof,  make  and  render  to  the  said  J.  H.  M.  a  full  and 
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distinct  account  of  all  moneys,  &c.,  so  far,  &c.,  in  manner  and  form,  &c. : 
>9rhereupon  issue  was  joined. 

The  same  cause  came  on  to  be  tried  before  Coleridge,  J.,  at  the  sittings 
for  Middlesex  aAer  Michaelmas  term,  1840,  when  the  jury  were  by  consent 
dischai^ed  from  giving  a  verdict  on  the  first  issue,  and  a  verdict  was  fouiui 
for  J.  H.  Mitchiner,  the  prosecutor,  on  the  second  issue,  for  Is.  damages 
and  40s,  costs,  subject  to  the  opinion  of  this  court  upon  a  case,  which  was 
accordingly  stated,  and  the  material  parts  of  which  were  as  follows. 

After  the  passing  of  stat.  4  &  5  W.  4,  c.  76,  the  Poor  Law  commissioners, 
by  an  order  duly  signed,  sealed  and  notified,  dated  26th  March,  1836,  in 
pursuance  of  the  powers  of  that  act,  ordered  that  the  parishes  and  places 
following,  viz.,  St.  Andrew,  Holborn,  above  Bars,  united  with  St.  George 
the  Martyr,  (being  the  district  described  in  the  writ  as  « that  part  of  the 
parish  of  St.  Andrew,"  &c.,  <<and  the  parish  of  St.  George,  &c.,)  together 
with  the  liberty  of  Saflron  Hill,  Hatton  Garden,  Ely  Rents  and  Ely  Place, 
all  in  the  county  of  Middlesex,  should  on  the  *27th  day  of  April 
then  next  be,  and  thenceforth  should  remain,  united  for  the  adminis-  I 
tration  of  the  laws  for  the  relief  of  the  poor,  by  the  name  of  The  Holborn 
Union,  and  that  a  board  of  guardians  sliould  be  appointed  and  chosen  for 
such  union,  as  therein  mentioned. 

The  commissioners,  by  a  further  order,  dated  20th  April,  1836,  ordered 
that  the  guardians  of  The  Holborn  Union  should,  subject  to  the  approbation 
of  the  commissioners,  appoint  a  sufficient  number  of  persons  to  perform  the 
duties  thereinafter  specified  to  belong  to  each  of  the  offices  thereinafter 
mentioned,  including  amongst  others  the  office  of  auditor,  and  thereby 
ordered  that  the  duties  of  the  auditor  to  be  so  appointed  by  the  guardians 
should  be:  <<  1.  To  audit  the  accounts  of  the  said  union  and  of  the  several 
parishes  comprised  therein  at  proper  periods.  2.  To  examine  whether  the 
expenditure  in  all  cases  was  such  as  might  lawfully  be  made,  and  to  strike 
out  such  payments  and  charges  as  were  not  authorized  by  some  provision 
of  the  law,  or  by  virtue  of  the  orders,  rules  and  regulations  of  the  Poor  Law 
commissioners.  3.  To  see  that  the  accounts  were  presented  in  the  proper 
form,  and  that  the  particular  items  of  receipt  and  expenditure  were  stated 
in  detail,  and  supported  hy  adequate  vouchers  of  receipt  and  authority  for 
payments,  and  that  all  sums  received,  or  which  ought  to  have  been  received, 
were  brought  into  account." 

The  commissioners,  by  a  further  order,  dated  7th  July,  1836,  and  ad- 
dressed to  the  guardians  and  ex  officio  guardians  of  the  parishes  of  St.  Pan* 
eras  and  St.  Martin  in  the  Fields,  and  of  the  several  unions  known  by  the 
names  of  Strand  Union,  The  Holborn  Union,  The  Brentford  Union,  The 
Staines  Union,  and  the  Uxbridge  Union,  *all  in  the  county  of  Middle- 
sex,  and  to  the  churchwardens  and  overseers,  treasurers,  auditors  and  I- 
other  officers  of  the  said  parishes  and  unions,  and  of  the  several  parishes 
forming  part  of  such  unions  respectively,  and  to  the  clerk  or  clerks  to  the 
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justices  of  petty  sessions  held  for  the  division  or  divisions  in  which  each 
parish  is  respectively  situate,  declared  that  the  several  parishes  therein  men- 
tioned, and  the  several  parishes  comprised  within  the  unions  therein  men* 
tioned,  including  The  Holborn  Union,  should  be  united,  and  thenceforth  be 
and  be  deemed  a  union  for  the  purpose  of  appointing  an  auditor  in  the 
manner  thereinafter  provided:  and  that  the  guardians  of  such  parishes  and 
unions  should,  at  the  time  and  in  the  manner  therein  mentioned,  appoint  an 
auditor  for  the  examining  and  auditing,  allowing  or  disallowing,  of  accounts 
in  the  respective  parishes  and  unions,  and  in  each  of  the  several  parishes 
comprised  in  such  unions  respectively. 

The  commissioners,  by  the  same  order,  fixed  a  salary  hr  the  auditor, 
payable  by  the  parishes,  &c.  in  certain  proportions ;  the  auditor  to  hold  his 
office  till  May  1st  then  next  unless  otherwise  ordered  by  the  commissioners, 
&c.,  and  to  be,  &c.,  and  be  deemed,  as  to  such  united  parishes  and  unioos 
and  each  of  them,  an  auditor  appointed  by  virtue  of  the  Poor  Law  Amend- 
ment Act,  and  of  the  commissioners'  orders  under  the  same,  and,  during 
his  said  office,  to  be  vested  with,  and  empowered  to  exercise,  all  the 
powers  and  authorities,  as  to  calling  for  and  verifying  by  the  oath  or  decla- 
ration of  the  parties  required  to  verify  the  truth  thereof  the  accounts  of  such 
parishes  and  unions  respectively  and  the  statements  of  such  parties,  as  weoe 
m  and  by  such  act  given  and  provided  for  auditors  in  that  respect.  A 
*further  order  was  made,  29th  April,  1837,  as  to  the  duration  of  the 
•I     auditor's  office. 

The  relief,  government  and  management  of  the  poor  in  the  district 
described  in  the  said  orders  as  the  united  parishes  of  Holborn  above  Bais 
and  St.  George  the  Martyr  in  the  county  of  Middlesex  was,  at  the  times  of 
the  passing  of  stat.  4  &  5  W.  4,  c.  76,  and  the  making  of  the  first  order  by 
the  commissioners,  vested  in  a  board  of  governors  and  directors  constituted 
and  appointed  under  an  act,  (6  G.  4,  c.  clxxv.,  local  and  personal,  public,) 
«  for  the  better  ascertaining,  charging  and  collecting  of  the  rates  for  the 
relief  of  the  poor  within  that  part  of  the  parish  of  St.  Andrew,"  &c.,  *^  and 
the  parish  of  St.  George,"  &c. ;  <<  for  the  better  maintenance,  employment, 
and  regulation  of  the  poor  thereof;  and  for  regulating  the  nightly  watch 
thereof." 

Sect.  5  (a)  directs  that  the  rate«payers  shall  yearly  elect  fifty  persons,  wboi 
together  with  certain  ex  officio  guardians,  shall  be  governors  and  directois 
of  the  poor,  and  shall  and  may  from  time  to  time  make  orders  for  the 
government,  relief  and  maintenance  of  the  poor,  ascertaining,  charging^ 
collecting,  managing  and  regulating  of  the  poor  rates,  appointment,  &c.  of 
watchmen  and  beadles,  and  regulation  of  constables.  Sect.  12  directs  them 
to  meet  twice  every  year  to  calculate  and  settle  the  sums  to  be  assessed  ss 
well  for  the  relief,  &c.  of  the  poor,  and  for  regulating  and  maintatniog  a 
Dightly  watch  and  beadles,  as  for  diusharging  any  debts  previously  incurred 

(a)  Tho  ckiuM  wwe  set  out  mon  lolly  in  tii» 
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6r  Temaining  unsatisfied  by  reason  of  tlie  deficiency  of  any  former  rates. 
Sect.  13  enacts  that,  after  the  said  sums  shall  have  been  ascertained,  the 
inhabitants  and  occupiers  of  premises  within  that  part  of  the  ^parish  - 

of  St.  Andrew,  &c.,  and  the  perish  of  St.  Creorge,  &c.,  shall,  at  a  l- 
neeting  of  which  notice  b  to  be  given,  make  two  distinct  rates  or  assess- 
ments, to  be  raised  by  an  equal  pound  rate,  &c.,  their  gross  amount  not  t6 
exceed  the  gross  amount  settled  and  ascertaiixed,  &c.,  one  for  the  relief 
&c.  of  the  poor,  the  other  for  defraying  the  expenses  of  the  watch  and 
beadles,  which  rates  shall  be  respectively  entered  in  one  or  more  book  or 
books,  and  shall  be  collected,  one  moiety  immediately,  and  the  other  after 
the  expiration  of  three  calendar  months.  Sect.  24  gives  certain  powers  td 
tiie  collectors ;  and  sect.  28  authorizes  the  governors  and  directors  to  appoint 
and  remove  them,  &c. 

By  sect.  29,  it  is  enacted  that  every  clerk,  treasurer  and  collector  ap- 
pointed by  the  said  governors  and  directors  <<  shall  at  all  times,  when  there* 
unto  required  by  the  said  governors  and  directors,  render  a  full  and  perfect 
account  of  all  moneys  by  them  respectively  received  and  paid  by  virtue  of 
their  said  oflices,"  and  pay  over  the  balance  in  their  hands,  if  any,  as  th^ 
governors  and  directors  shall  appoint. 

By  sect.  30,  it  is  enacted  that  the  inhabitants  and  occupiers  of  the  said 
parishes  shall  yearly  elect,  in  manner  therein  mentioned,  five  fit  persons  to 
foe  auditors  of  the  accounts  of  the  governors  and  directors,  qualified  as  in 
the  said  clause  is  mentioned :  and  that  such  auditors,  or  any  three  or  more, 
shall  meet  twice  a  year  to  audit  the  accounts  of  the  said  governors  ana 
directors  to  the  period  of  such  meeting,  in  the  presence  of  their  clerk,  as  in 
the  said  local  act  mentioned:  and  the  said  governors  and  directors  are 
thereby  required  to  produce  and  lay  before  the  said  auditors  at  every  such 
meeting  a  just  and  tnie  account  in  writing,  accompanied  *wtth  pro-  ^ 
per  vouchers,  of  all  sums  of  money  which  have  come  to  the  hands  t 
of  the  said  governors  and  directors  or  their  treasurer  by  virtue  of  the  said 
local  act,  and  of  all  monep  paid,  laid  out  or  expended  by  them  during  the 
said  period,  and  in  and  about  the  carrj'ing  the  said  act  into  execution,  and 
other  expenses  incident  thereto ;  and  that,  in  case  the  said  auditors  shall 
think  that  there  is  just  cause  to  disapprove  of  any  part  of  the  said  accounts 
eo  to  be  presented,  it  shall  be  lawful  for  them  to  appeal  against  the  same  in 
manner  as  in  the  said  local  act  mentioned.  And  it  is  by  the  same  section 
|m>vided  that  no  appeal  against  such  accounts  shall  be  made  or  proceeded 
in  by  any  person  or  persons,  except  the  same  shall  be  directed  by  the  said 
auditors  or  the  major  part  of  them,  during  such  time  as  they  shall  be  engaged 
in  such  accounts;  and  that  all  such  accounts  so  audited  shall  be  left  at  the 
board  room,  for  the  examination  of  the  said  auditors  only,  for  three  succes- 
sive days,  and  afterwards  for  the  inspection  and  informatbn  of  the  inhabitr 
ants  of  the  said  parishes  for  seven  successive  days. 

By  sect.  55  and  the  following  sections,  power  is  given  to  the  governocs 
and  directors  to  borrow  money  for  the  purposes  of  the  act  on  the  credit  cf 
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the  rate,  and  to  grant  annuities  and  give  securities  in  manner  there  meik- 
tioned.(a) 

•After  Stat.  10  G.  4,  c.  44,  «  for  improving  the  police  'n  and  near 
•I  the  metropolis"  came  into  operation,  no  rates  were  made  for  defray- 
ing the  expenses  of  the  watch  and  beadles  under  the  local  act,  the  functions 
of  such  watch  and  beadles  having  been  superseded  by  the  police  force 
appointed  under  the  said  act,  and  the  expenses  of  sucn  police  force  having 
been  made  payable  out  of  the  poor  rate  under  the  23d,  24th,  and  25th 
sections  of  the  general  act,  (10  G.  4,  c.  44:)  and,  accordingly,  no  separate 
watch  rate  was  afterwards  made  by  the  said  governors  and  directors ;  but 
only  one  rate  was  from  thenceforth  made  under  the  name  of  the  poor  rate, 
out  of  which  the  said  governors  and  directors  paid  as  well  the  sums  required 
for  the  relief,  &c.  of  the  poor,  as  the  contribution  required  for  the  police^ 
the  contribution  required  for  county  rates,  the  interest  upon  moneys  there- 
tofore borrowed,  and  annuities  granted  by  the  said  governors  and  directors 
under  the  said  local  act,  and  all  other  expenses  incident  to  the  carrying  the 
said  local  act  into  execution :  and  this  was  the  course  pursued  by  the 
defendants  as  governors  and  directors  whilst  they  were  in  office. 

The  case  then  stated  the  appointment  of  the  first  mentioned  defendants^ 
on  Friday  next  after  25th  March,  1837,  to  be  governors  and  directors  for 
the  ensuing  year,  and  the  making  of  a  rate  by  them,  dated  25th  August, 
1837,  entitled  «( a  rate,"  &c.  <(  of  Is.  2d.  in  the  pound,  for  the  relief,  main- 
tenance, lodging  and  employment  of  the  poor  of  that  part  of  the  parish  of 
St.  Andrew,"  &c.,  "and  the  parish  of  St.  George,"  &c.,  "  upon  every  per- 
son," &c. 

Before,  and  for  the  purpose  of,  making  the  said  rate,  the  governors  and 
•QQ1  ^i''^^^^^^  ^^^  ^^  pursuance  of  sect.  12  ^of  the  local  act,  to  calcu- 
^  late  and  settle  the  amounts  required  for  the  different  purposes  to  which 
the  rate  was,  by  law,  applicable :  viz.  the  relief  of  the  poor,  the  county  rate, 
&c.  (see  below,)  and  other  expenses  hereinafter  mentioned.  At  this  time, 
the  governors  and  directors  were  engaged  in  law  proceedings  for  the  pur- 
pose of  contesting  the  validity  of  the  Poor  Law  commissioners'  orders  above 
mentioned  for  and  relating  to  the  union  of  the  above  mentioned  district  with 
other  places:  and,  amongst  other  items  of  estimated  expenditure  from  the 
proceeds  of  the  intended  rate,  the  sum  of  700/.  was  calculated  by  the 
governors  and  directors  to  be  required  for  law  expenses  in  relation  thereto. 
At  the  said  meeting,  3679/.  was  calculated  as  the  sum  which  would  be 
required  for  the  relief  of  the  poor.    The  amounts  so  settled  and  ascertained 


(a)  S^ct  69  (not  set  oat  in  the  cue)  givee  to  any  penon  who  ihan  think  himself  i 
hj  any  rate  or  asBeaunent  made,  or  penalty  imposedi  or  by  any  conviction  or  other  matter  <v 
tibing  done  in  puxjuance  of  this  act,  an  appeal  to  the  first  general  or  quarter  sessions  for  the 
county  of  Middlesex  which  shall  be  held  after  the  expiration  of  one  monUi  after  the  time  of 
makin.:;  such  rate  or  of  imposing  such  penalty  or  conviction,  the  appellant  entering  into  a  reco^ 
nisance  to  try,  and  to  pay  such  coats  as  shall  be  awarded  at,  the  sessions ;  and  the  justices  in 
sessions  are  empowered  to  hear  and  determine,  and  to  award  costs  to  the  party  appealing  of 
appealed  against 
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were  sabmitted  to  a  meeting  of  the  inhabitants  pursuant  to  sect.  13  of  the 
local  act ;  and  they  made  the  assessment  before  mentioned  for  raising  the 
turns  required  for  the  purposes  aforesaid. 

The  amount  of  the  rate,  supposing  the  whole  collected,  was  67991.  4s.  6d. 
The  total  amount  produced  by  the  rate  was  6246/.  13s.  3d,;  of  which  sum 
the  governors  and  directors  appropriated,  for  the  purpose  of  being  paid  over 
to  the  guardians  of  the  said  Holborn  Union  for  the  relief  of.  the  poor  in  the 
dbtrict  of  the  said  governors  and  directors,  the  said  sum  of  36791.  so  calcu- 
lated, &c.  as  aforesaid ;  and  the  residue  they  appropriated  and  applied  to 
the  other  purposes  before  mentioned :  viz.  to  the  police  rate,  the  county 
rate,  the  payment  of  part  of  the  principal  and  interest  and  annuities  in  respect 
of  the  debts  charged  upon  the  rates  made  under  the  said  local  act,  and  salaries 
to  officers,  and  other  expenses  attending  the  carrying  of  the  said  local  act  into 
execution,  *and  law  charges,  such  as  appeals  against  rates  and  the  ^^ 
like,  but  chiefly  in  reference  to  the  said  litigation  with  the  Poor  ^ 
Law  commissioners.  Various  sums  had  been  required  of  the  governors  and 
directors  by  the  guardians  of  the  Holborn  Union  for  the  relief  of  the  poor, 
and  expenses  of  the  workhouse :  these  sums  were  not  paid  when  demanded, 
by  reason  of  the  said  litigation,  but  were  paid  on  its  conclusion,  and  before 
the  mandamus  issued. 

After  the  issuing  of  the  mandamus,  and  before  the  return,  viz.  July  23d, 
1839,  the  said  J.  H.  Mitchiner,  who  had  been,  on  July  28ih,  1836,  chosen 
and  appointed  auditor  for  the  parishes  and  unions  mentioned  in  the  order 
of  July  7th,  1836,  including  The  Holborn  Union,  except  St.  Pancras,  and 
who  continued  to  hold  and  execute  such  office,  attended  at  the  workhouse 
of  the  said  part  of  the  parish  of  St.  Andrew,  &c.,  and  St.  George  the 
Martyr,  for  the  purpose  of  auditing  the  accounts  thereof,  due  notice  having 
been  given  to  the  sai<l  governors  and  directors  and  their  said  collectors ; 
«and  they  were  duly  required  to  produce  to  the  said  J.  H.  M.  a  full  and 
distinct  account  of  all  moneys,  matters  and  things  committed  to  their  charge, 
or  received,  held  or  expended  by  them,  on  behalf  of  the  said  parishes,  so 
far  as  related  to  the  moneys  assessed  for  the  relief  of  the  poor."  Charles 
Boydell,  as  clerk  to,  and  on  behalf  of,  the  governors  and  directors,  attended 
and  delivered  an  account,  which  was  set  forth  in  the  case ;  but  the  follow- 
ing  summary,  also  given  in  the  case,  describes  it  sufficiently  for  the  purpose 
of  this  report. 

(<  The  credit  side  of  the  above  account  contains  a  correct  statement  of 
the  sums  paid  by  the  governors  and  directors  at  the  times  therein  mentioned 
to  the  guardians  *for  the  relief  of  the  poor,  but  contains  no  account 
of  the  other  applications  of  the  money  raised  as  above  mentioned  '- 
under  the  name  of  poor  rate,  although  considerable  sums  had,  during  the 
period  embraced  by  the  account,  been  expended  by  the  governors  and 
directors  for  the  various  other  purposes  above  mentioned,  including  the  law 
charges  before  referred  to.  The  sums  mentioned  on  the  debit  side  of  the 
account  as  assessed  for  the  relief  of  the  poor  formed  the  whole  amount  of 
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'the  various  sums  calculated,  ascertained  and  settled  by  the  governors  and 
'directors  as  necessary  according  to  their  judgment  to  be  assessed  and 
charged  for  the  relief  of  the  poor  as  aforesaid  under  the  12th  section  of  the 
iocal  act ;  but  they  formed  only  part  of  the  sums  calculated/'  &c.,  «  by  the 
said  governors  and  directors  to  be  assessed  and  charged,  and  which  were 
accordingly  assessed  and  raised  by  the  said  inhabitants,  under  the  said  local 
act,  under  the  name  of  poor  rate,  for  the  various  purposes  hereinbefore 
mentioned,"  including  the  law  charges. 

Mitchiner  then  demanded  an  account  of  the  entire  sums  that  had  been 
collected  under  the  name  of  poor  rate,  and  how  they  had  been  expended, 
and  required  to  see  the  whole  poor  rate,  and  the  various  books  relating  to 
it :  but  the  governors  and  directors  refused  to  give  any  farther  account. 

The  questions  for  the  opinion  of  this  court  were :  1.  <<  Whether  or  not 
the  said  governors  and  directors,  having,  as  is  admitted  by  the  pleadings, 
fully  accounted  to  the  said  auditors  under  the  said  local  act  of  parliament, 
are  also  bound  to  account  to  the  auditor  appointed  under  the  order  of  (he 
aaid  Poor  Law  commissioners  under  the  46ih  and  47th  sects,  of  stat.  4  &  5 
W.  4,  c.  76." 

•2.  If  they  are  bound  so  to  account,  «  whether  or  not  the  account 

^     rendered  by  the  said  C.  Boydell  on  the  part  of  the  said  governors 

and  directors  as  above  mentioned  is  a  sufficient  account  within  the  meaning 

of  the  said  sections,  so  as  to  entitle  the  defendants  to  have  the  verdict 

entered  for  them  on  the  second  of  the  above  issues." 

The  mandamus,  return  and  pleadings,  the  local  act,  and  the  before  men- 
tioned orders  of  the  commissioners,  were  to  be  considered  as  part  of  the 
case. 

The  case  was  argued  last  term.(a) 

Tomlinson  for  the  crown.  First,  the  account  rendered  to  the  auditors 
under  the  local  act  furnishes  no  answer  to  this  writ.  Stat.  4  &  5  W.  4, 
C.  76,  s.  47,  requires  the  officers  there  named  to  account  ^o  their  own 
superiors,  a  final  account  being,  however,  demandable  by  the  auditor  who 
shall  have  been  appointed,  under  sect.  46,  by  the  Poor  Law  commissioners. 
If  the  governors  and  directors,  now  defendants,  are  exempt  from  such 
audit,  it  must  be  by  some  special  provision.  The  exemption  might  with 
some  reason  be  claimed  if  the  local  act  created  an  auditor  having  all  the 
powers  which  are  to  be  exercised  in  discharge  of  that  office  under  the  order 
of  the  commissioners :  but  the  officers  appointed  under  stat.  6  G^.  4,  c.  clxxv., 
are  not  such  auditors.  The  auditor  now  claiming  the  account  is  an  officer 
appointed  under  authority  given  to  the  commissioners  by  stat.  4  &  5  W.  4, 
c.  76,  sects.  15,  21,  and  46,  for  the  purpose  of  fully  carrying  out  the 
intentions  of  the  statute ;  one  of  which  is,  that  where  an  audit  takes  place 
it  shall  be  an  efficient  one,  with  a  power  at  *once  to  disallow  improper 
-I  items.  This  appears  from  sects.  47  and  89.  The  auditors  under 
die  local  act  are  not  persons  appointed,  acconiing  to  sect.  47,  "  by  virtue 

(a)  April  37UI,  1844.    Befon  Locd  Dfloman,  C.  J,  PattMon,  WiUuuDi^  and  Wigfatman,  iA 
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of  any  statute"  <<to  examine,  audit,  allow,  or  disallow"  accounts:  under 
3ect.  30,  of  the  local  act,  if  they  disapprove  of  the  items,  they  can  only 
appeal  to  the  sessions ;  and  that,  by  sect.  69,  at  the  risk  of  costs.  It  is 
true  that  there  may  be  a  disallowance  at  the  quarterly  audit  before  justices 
in  petty  sessions :  but  the  object  of  the  commissioners'  order  was,  agreeably 
to  the  intention  of  stat.  4  &  5  W.  4,  c.  76,  (which,  for  this  among  other 
purposes,  enables  them,  by  sect.  42,  to  make  such  orders,)  that  there  should 
be  early  settlements  of  account,  and  payment  of  balance.  The  point  now 
before  the  court  has  never  been  expressly  decided :  the  judgment  lately 
given  in  Regina  v.  Earl  of  Dartmouthf  5  Q.  B.  p.  878,  does  not  bear  upon 
it :  but  B^ina  v.  The  Poor  Law  Commissioners^  {Mlstonefield  Incorpora* 
(ioii,)  11  A.  &  E.  558,  though  not  directly  applicable,  is,  in  principle,  a 
strong  authority  for  the  prosecutors  in  this  case.  The  decision  on  this 
point,  if  m  favour  of  the  defendants,  would  entitle  them  to  an  arrest  oC 
judgment.  On  the  second  point  the  question  is,  how  the  verdict  should 
be  entered.  The  account  rendered  to  Mitchiner  was  not  a  compliance 
with  the  writ,  which  required  that  the  defendants  should  render  to  him  <<  a 
full  and  distinct  account  of  all  moneys,  matters  and  things  committed  to 
their  charge,  or  received,  held  or  expended  by  them  on  the  behalf  of  the 
said  parishes,  so  far  as  relates  to  the  moneys  assessed  for  the  relief  of  the 
poor."  The  directors,  because  they  have  mentally  appropriated  a  part  of 
the  rate  to  the  actual  relief  of  the  poor,  consider  ^themselves  entitled  ^ 

to  withhold  an  account  of  all  except  that  part.  But  the  other  items  I- 
comprise  moneys  <<  received,  held  or  expended"  by  the  directors,  forming 
part  of  the  sum  «  assessed"  for  the  relief  of  the  poor.  That  sum  is  the 
total  amount  of  the  rate  laid  nominally  for  that  purpose.  And  the  items, 
by  their  nature  and  magnitude,  require  a  more  efficient  control  than  that 
of  the  auditors  under  the  local  act. 

ErUy  contra.  First,  as  to  the  point  argued  secondly  on  the  other  side : 
the  defendants  have  obeyed  the  mandamus ;  and,  if  so,  the  other  point 
argued  does  not  arise.  The  directors  have  accounted  to  Mitchiner  for  the 
sums  raised  for  the  relief  of  the  poor ;  and  this  and  the  other  purposes  of 
the  rate  are  kept  wholly  distinct  by  stat.  6  G.  4,  c.  clxxv.  The  assessment 
for  these  latter  purposes  is  a  poor  rate  only  in  name.  The  real  object  of 
tbe  present  litigation  is  to  disaflSrro  the  appropriation  of  the  rate  to  law 
costs :  but  on  this  point  the  local  auditors  are  more  likely  to  be  competent 
judges  than  Mitchiner;  and  his  decision  could  not,  like  that  of  the  local 
auditors,  be  reviewed  on  appeal.  The  general  control  given  to  the  Poor 
I^aw  commissioners  by  stat.  4  &  5  W.  4,  c.  76,  s.  15,  relates  strictly  to  <<  the 
administration  of  relief  to  the  poor:"  no  other  object  is  mentioned. 
Secondly ;  the  reasons  assigned  for  vesting  the  power  of  audit  in  the  Poor 
Law  commissioner  to  the  exclusion  of  the  local  ones  are  insufficient.  It  is 
Vgued  that  the  decision  of  the  poor  law  auditor  is  preferable,  because  final, 
and  therefore  efficient :  but  his  allowance  or  disallowance  is  subject  to 
review  at  the  petty  sessions ;  Regina  v.  Foueh^  2  Q»  B.  308 ;  legina  v* 
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Earl  of  Dartmouth,  5  Q.  B.  p.  878,  stat.  4  &  •S  W.  4,  c.  76,  8.  89. 
^  The  investigation  before  local  auditors,  elected  by  and  representing 
the  parishioners,  is  a  regular  and  convenient  course,  and  subject  to  a  proper 
control  by  appeal  to  the  quarter  sessions :  it  is  said  that  the  appeal  renders 
such  a  proceeding  cumbrous,  and  less  effectual  than  the  examination 
by  a  poor  law  auditor;  but  that  argument  assumes  that  his  judgment 
will  always  be  satisfactory.  [Patteson,  J.  Does  the  local  act  give 
costs  to  the  parish  auditors  on  appeal  ?]  They  may  have  them,  under 
sect.  69.  In  sect.  47  of  stat.  4  &  5  W.  4,  c.  76,  which  expressly 
provides  for  the  taking  of  an  account,  the  object  principally  in  view  is 
that  there  shall  be  an  account  every  quarter  of  a  year ;  and  it  is  con- 
templated that,  for  the  purpose  of  such  account,  there  shall  be,  in  eveiy 
parish  or  union,  some  auditor ;  but  the  clause  does  not  profess  to  make 
new  regulations  for  the  appointment  of  them.  The  argument  for  the  crown 
requires  that  the  word  <«  auditors"  should  be  taken  to  mean  auditors  armed 
with  certain  exclusive  authorities;  a  construction  not  warranted  by  the 
words,  and  opposed  by  (he  cases  just  cited.  The  power  of  control  given 
by  sects.  15  and  21  may  be  fully  exercised  without  superseding  the  local 
auditors.  The  words  of  sect.  46  are  certainly  very  large,  and  enable  the 
commissioners  to  appoint  officers  for  the  purpose,  among  others,  of  auditing 
accounts,  and  to  define  their  duties:  but  this  clause  must  be  taken  in  con- 
junction with  sect.  47 ;  and,  if  the  requisitions  of  the  latter  clause  may 
have  been  fully  complied  with  by  the  audit  which  has  here  taken  place,  the 
enactment  of  sect.  46  cannot  of  itself  render  that  compliance  insufficient 
Under  sect.  47  the  return  is  an  answer  to  the  writ. 
^Q^  •  TonUinson  in  reply.  The  local  act  does  not  differ  in  its  effect 
-'  from  other  statutes  which  authorize  the  making  of  assessments  for 
various  purposes  under  the  general  name  of  a  poor  rate.  The  argument 
for  the  defendants  would  limit  the  power  of  auditors  under  the  Poor  Law 
Amendment  Act  in  the  case  of  every  such  rate.  But,  if  an  auditor  of  this 
description  may  look  into  the  accounts  of  the  poor  rate  strictly  so  called, 
he  must,  in  order  to  ascertain  the  balance  under  this  head,  inquire  also  into 
the  balances  of  the  other  sums  levied  under  the  general  denomination  of 
poor  rate,  and  inspect  the  vouchers.  Cur.  adv.  vuU, 

Lord  Denman,  C.  J.,  in  this  term,  (June  8th,)  delivered  the  judgment 
of  the  court. 

There  were  two  questions  in  this  case  proposed  for  our  consideration : 
1.  Whether  the  defendants,  having  accounted  to  the  auditors  under  the 
local  act,  6  G.  4,  c.  clxxv.,  were  also  bound  to  account  to  the  auditor 
appointed  under  the  order  of  the  Poor  Law  commissioners:  and  2 
Whether,  if  they  were  bound  to  account  to  such  auditor,  the  account  ren- 
dered by  them  as  stated  in  the  case  is  sufficient. 

With  respect  to  the  first  of  these  questions,  the  powers  of  the  auditoi*; 
under  the  local  act  are  so  inadequate  to  the  performance  of  the  dutiet 
required  of  the  auditor  appointed  under  the  order  of  the  Poor  Law  com 
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missioners,  having  no  power  to  disallow  any  of  the  items  in  the  accounts, 
that  we  are  clearly  of  opinion  that  the  defendants  were  bound  to  account 
to  the  latter  auditor,  though  they  had  already  accounted  to  the  *audit-      ^  / 
ors  under  the  local  act.     This  part  of  the  case  was  indeed  scarcely     '- 
contested  on  the  part  of  the  defendants,  and  was  in  effect  settled  by  the 
decision  of  this  court  in  the  case  of  the  AUstonefield  Union.(a) 

With  respect  to  the  second  question,  it  was  contended  on  the  part  of  tlie 
defendants  that  they  were  not  bound  to  render  an  account  to  the  auditor 
appointed  under  the  order  of  the  Poor  Law  commissioners  of  all  the  money 
collected  by  them  under  the  rate  denominated  <«  the  poor  rate,"  which  was . 
partly  applicable  to  other  purposes  than  the  relief  of  the  poor ;  but  only  of 
80  much  of  the  produce  of  the  rate  as  was  raised  for  and  applied  to  the 
purpose  of  the  relief  of  the  poor.  The  defendants  made  a  rate  of  Is.  2d. 
in  the  pound  for  the  relief,  maintenance,  lodging,  and  employment  of  the 
poor,  which  by  estimation  would  produce  a  sum  of  upwards  of  60001. ; 
but  of  this  not  much  more  than  half  was  applied,  or  intended  to  be  applied) 
to  the  relief  of  the  poor ;  the  residue  was  applied,  and  intended  to  be 
applied,  to  the  police  rate,  the  county  rate,  payment  of  principal  and 
interest  due  in  respect  of  debts  contracted  under  the  authority  of  the  local 
act,  for  salaries,  and  various  expenses  attending  the  carrying  the  local  act 
into  effect.  The  defendants  did  account  for  so  much  of  the  money  raised 
under  the  rate  as  was  applied,  and  intended  to  be  applied,  to  the  relief  and 
maintenance  of  the  poor,  but  objected  to  account  for  the  residue  which  was 
raised  for  and  applied  to  other  purposes :  and  whether  they  are  bound  to 
do  so  is  in  effect  the  question  for  our  consideration. 

*It  is  not  necessary  to  refer  to  the  local  act,  as  the  question  turns 
entirely  upon  the  Poor  Law  Amendment  Act,  and  applies  indeed  to     ^ 
every  parish  in  England  where  the  poor  rate  is  in  fact  applicable  to  the 
payment  of  the  coi*nty  rate,  police  rate,  or  any  other  expense  than  the 
relief  and  mainteiidnce  of  the  poor. 

By  the  forty-sixth  section  of  the  Poor  Law  Amendment  Act,  the  com- 
missioners may  direct  the  guardians  of  any  parish  or  union  to  appoint  an 
officer  for  the  examining,  auditing,  allowing  or  disallowing  of  accounts  in 
such  parish  or  union  or  in  united  parishes,  and  may  define  and  specify  and 
direct  the  execution  of  the  duties  of  such  officer,  and  the  places  and  limits 
within  which  the  same  shall  be  performed.  In  pursuance  of  this  power, 
the  commissioners  did  direct  the  guardians  of  The  Holborn  Union,  of  which  ; 
the  district  in  question  forms  a  part,  to  appoint  an  auditor,  whose  duties 
were  specified  to  be  (amongst  other  things)  to  audit  the  accounts  of  the 
said  union,  and  of  the  several  parishes  comprised  therein,  at  proper  times ; 
and  to  examine  whether  the  expenditure  in  all  cases  was  such  as  might 
lawfully  be  made,  and  to  strike  out  such  payments  and  charges  as  were  not: 
authorized  by  some  provision  of  the  law,  or  the  orders  of  the  commissioners.  * 

By  the  forty-seventh  section  of  the  Poor  Law  Amendment  Act,  every' 

(•)  Biginar,  Th€  Poor  Law  CommMmtnf  (AUthne/eU  huorporaiion,)  11  A.  dc E.  668.* 
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person  having  the  collection,  receipt  or  distribution  of  the  moneys  assessed 
for  the  relief  of  the  poor  in  any  parish  or  union,  or  holding  or  accountable 
for  any  balance  relating  to  the  relief  of  the  poor,  or  the  collection  or  dii-* 
tribution  of  the  poor  rate  of  any  parish  or  union,  shall,  where  the  orders  of 
the  commissioners  shall  have  come  in  force,  as  often  as  the  said  orders  shall 
direct,  make  and  render  to  the  guardians,  ^auditors,  or  such  other 
J  persons  as  by  virtue  of  any  statute  or  custom,  or  of  the  said  orders, 
may  be  appointed  to  examine,  audit,  allow  or  disallow  such  accounts,  a  full 
and  distinct  account  in  writing  of  all  moneys^  matters  and  things  committed 
to  their  charge,  or  received,  held  or  expended  by  them  on  behalf  of  any 
tuch  parish  or  union ;  and  all  balances  due  from  any  person  having  the 
control  and  distribution  of  the  poor  rate^  or  accountable  for  such  balances, 
may  be  recovered  in  the  same  manner  as  any  penalties  are  recoverable  under 
that  act. 

Two  things  are  observable  in  this  section  :  first,  that  the  accounts  are  to 
be  rendered  to  a  person  appointed  either  by  statute,  custom,  or  the  order  of 
the  Poor  Law  commissioners  to  examine,  audit,  allow  or  disallow  such 
accounts ;  and,  secondly,  that  the  account  is  to  be  of  all  moneys^  matters 
and  things  committed  to  their  charge,  or  receivedj  held  or  expended  by  them 
on  behalf  of  the  parish  or  union ;  and  the  balance  may  be  recovered  under 
the  act. 

The  auditors  under  the  local  act  do  not,  as  already  observed,  possess  the 
powers  required  for  an  auditor  under  this  section :  they  have  no  power  to 
disallow  the  accounts ;  but  the  auditor  appointed  under  the  order  of  the 
commissioners  does  possess  the  power,  and  is  therefore  the  person  to  whom 
the  accounts  should  be  rendered  under  the  terms  of  the  forty-seventh 
section. 

With  respect  to  the  accounts  themselves,  the  terms  of  the  forty-sixth  and 
forty-seventh  sections  of  the  act  include  all  moneys  held  by  the  parties 
accounting  on  behalf  of  the  parish  or  union,  and  would  therefore  apply  to 
aU  the  money  raised  by  the  poor  rate :  and  it  is  also  to  be  observed  that,  in 
the  description  of  the  persons  •who  are  to  account,  given  at  the  early 
-'  part  of  the  forty-seventh  section,  persons  holding  or  accountable  for 
any  money  or  balance  relating  to  the  relief  of  the  poor,  or  the  collection  or 
distriinUion  of  the  poor  rate,  are  mentioned. 

It  appears  to  us,  therefore,  that  by  the  terms  of  the  forty-sixth  and  forty-* 
seventh  sections  of  the  Poor  Law  Amendment  Act,  applied  to  this  case,  the 
defendants  were  bound  to  account  to  the  auditor  appointed  under  the  order 
of  the  Poor  Law  commissioners,  not  only  for  so  much  of  the  money  raised 
by  the  poor  rate  as  was  raised  for  and  applied  to  the  relief  and  maintenance 
of  the  poor,  but  for  the  whole  amount  of  the  money  raised  by  the  poor  rate; 
and  that  the  auditor  may  insist  upon  ascertaining  the  amount  of  the  balance 
of  the  whole  rate  in  the  hands  of  the  accountants.  There  is  but  one  rate 
levied,  and  that  professedly  for  the  relief,  maintenance,  lodging  and  employ* 
ment  of  the  poor:  and,  though  thte  inquiry  iato  the  mode  of  disposing  ^ 
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the  proceeds  of  the  rate  may  introduce  matters  foreign  to  the  direct  and 
avowed  object  of  the  rate,  this  is  but  a  necessary  incident  in  the  inquiry, 
and  seems  to  have  been  contemplated  by  the  legislature  when  a  remedy  is 
proTided  for  the  recovery  of  the  balance  in  the  hands  of  the  accountant, 
obviously  meaning  the  baklnc^'of  the  whole  rate  levied  for  the  relief,  main- 
tenance, lodging  and  employipei^  o[  the  poor. 

We  are,  therefore,  of  opinion*'thsf^-tbe  verdict  entered  for  the  prosecutor 
should  stand.*  '/*  '\ 

•'  ^' . .  Verdict  to  stand. 

FIFE  ».  BOUSFIELD.    Jlfoy'28.  [•IOC 

The  enactments  of  stats.  31  Eliz.  e.  5,  s.  3,  and  stat  21  Ja.  1/  oT  '4/9:.2,  requiring  that,  in 
actions  on  penal  statutes,  the  venue  shall  be  laid  in  the  countf  wfii^  (he  offisnoe  was-  oom* 
mitted,  do  not  apply  to  actions  of  debt  brought  by  the  party  grieved  ^>  -riscover  a.  penalty 
expressly  given  to  lum ;  as  for  extortion  under  stat  1  dc  3  P.  dc  M.  c  Ift^VS^; 

A  count  on  stat  1  dc  2  P.  dlt  M.  c  13,  s.  3,  alleged  that  plaintiff's  horse  was  ^fi^ttauied  damage 
feasant,  delivered  to  defendant  as  {wund-keeper,  and  by  him  impounded  tfnd^4cept  in  the 
pound  for  one  whole  distress :  and  Uiat,  while  the  horse  was  so  impounded,  defendant,  being 
such  keeper,  demanded  and  took  from  plaintifl^  for  keeping  the  same  in  pound,  3«.,  being 
more  than  the  sum  of  4dL  for  one  whole  distress.  Held  bad,  On  motion  in  arrest  of  judg^ 
ment,  for  not  laying  the  act  as  done  against  the  form  of  the  statute :  though  the  count  went 
on  to  say,  ''whereby,  and  by  force  of  the  statute  in  such  case,"  Ac^  "  an  action  hath  accrued 
to  the  plainti£C  being  the  party  grieved,  to  demand,"  &c^  5iL,  **  and  also  the  further  sum  o# 
2».  SdL,  the  said  last  mentioned  sum  being  the  sum  of  money  which  the  defendant  took  aboivt 
the  sum  of  4cL  fer  such  whole  distress." 

Debt  on  stat.  1  &  2  P.  &  M.  c.  12,  s.  2.  Venue,  Middlesex.  The  decia* 
ration  stated  that  W.  M.  Coulthurst,  before  the  committing,  &c.,  to  wit 
on,  &c.,  took  and  distrained  a  certain  horse  or  mare  of  plaintiff  then  doing 
damage  on  the  property  of  the  said  W.  M.  C,  and  then  impounded  the 
said  horse  or  mare  as  a  distress  for  such  damage ;  and  the  said  W.  M.  C. 
then  conveyed  the  said  horse  or  mare  to  a  certain  public  pound,  to  wit  at 
Streatham,  in  the  county  of  Surrey,  of  which  the  said  defendant  then  was 
the  keeper,  and  then  delivered  the  said  horse  or  mare  as  such  distress  to 
defendant  as  such  pound-keeper ;  and  defendant,  so  being  keeper  as  afore* 
said,  then  impounded  the  said  horse  or  mare,  and  kept  the  said  horse  or 
mare  in  the  said  pound  for  one  whole  distress ;  and  defendant,  so  being 
such  keeper  as  aforesaid,  afterwards,  and  whilst  the  said  horse  or  mare  was 
60  impounded  as  aforesaid,  to  wit  on,  &c.,  demanded  and  then  took  from 
plaintiff  for  keeping  in  pound  the  said  distress,  to  wit,  the  sum  of  3^.,  being 
more  than  the  sum  of  4d.  for  one  whole  distress ;  whereby,  and  by  force  of 
the  statute  in  such  case  made  and  provided,  an  action  hath  accrued  to 
plaintiff,  being  the  party  grieved,  to  demand  and  have  from  defendant  the 
sam  of  5/.,  and  also  the  further  sum  of  29.  8(f.,  the  *said  last  men-  r*.^, 
tioned  sum  being  the  sum  of  money  which  defendant  took  above  '* 
the  sum  of  4d.  for  such  whole  distress.  Yet  defendant,  although  often 
requested  so  to  do,  hath  not  paid  to  plaintiff  the  said  sums  o£  5/.  and  2^ .  Sd. 
sr  either  of  them,  or  any  part  thereof,  and  the  same  are  and  each,  of  them 
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IS  wholly  unpaid.     Counts  for  money  had  and  received,  and  on  an  accoimt 
stated. 

Pleas.  To  the  lirst  count,  Nil  debet,  (a)  (by  statute.)  To  the  other 
counts,  Nunquam  indebitatus.     Issues  thereoii.  *: 

On  the  trial,  before  Wightman,  J.,  at  Ae^  sittings  in  Middlesex  after 
Trinity  term,  1843,  it  appeared  that  the  ^1)%^^  extortion  was  committed 
at  Streatham  in  Surrey ;  and  the  defe^i^t^s  counsel  contended  that  the 
plaintiff  must  be  nonsuited,  for  t^^t*  fh^' Venue  was  local,  the  action  being 
brought  under  a  penal  statut^*/%T^e  learned  judge  gave  leave  to  move 
that  a  nonsuit  might  be  enter^^  ivnd  the  plaintiff  had  a  verdict  on  the  first 
count :  on  the  others  tb^  vefdicll  was  for  the  defendant. 

In  Michaelmas  term,  1^3,  Kelly  obtained  a  rule  to  show  cause  why  a 
nonsuit  should  no|  *jb!e.j&ntered  on  the  objection  taken  at  the  trial ;  or  judg* 
ment  arrested,  ofvtli^  ground  that  the  declaration  did  not  state  the  alleged 
offence  to  havie'.'been  committed  against  the  form  of  the  statute.  In  last 
Easter  terfii-,*j[i) 

Piatt  and  'C  C.  Jones  showed  cause.  First ;  it  is  true  that  by  stat.  31 
Eliz.  c.  5,  s.  2,  <<  the  offence  against  any  penal  statute"  must  not,  in  a 
•looi  ^^cJ^rarton,  '"be  laid  to  be  done  in  any  other  county,  but  where 
^  the  contract,  or  other  matter  alleged  to  be  the  offence,  was  in  truth 
done:"  and  stat.  21  Ja.  1,  c.  4,  s.  2,  makes  a  similar  provision.  But  these 
enactments  apply  to  informations  and  suits  by  common  informers,  not  by 
parties  grieved.  The  title  and  preamble  of  each  act  shows  that  such  in- 
formers were  in  contemplation.  The  distinction  here  relied  upon  has  been 
taken  in  many  cases  where  the  courts  have  held  that  a  party  grieved  re- 
covering under  a  penal  statute  might  have  his  costs,  but  an  informer  might 
not.  EtUon  v.  Barker ^  1  Ventr.  133 ;  Company  of  Cutlers  v.  Ruslinj  Skinn. 
363,  367 ;  Corporation  of  Plymouth  v.  CoUings,  Garth.  230.  It  Is  laid 
down  in  1  Tidd,430,  9th  ed.,  that  neither  stat.  21  Ja.  1,  c.  4,  nor  stat.  31 
Eliz.  c.  5,  t<  extends  to  actions  brought  by  the  party  grieved ;"  and  in 
Bull.  N.  P.  196,  (cited  by  Tidd,)  that  "  no  suit  by  a  party  grieved  is  with- 
in the  restraint  of"  stat.  21  Ja.  1,  c.  4:  and  the  distinction  in  favour  of 
such  party,,  under  stat.  31  Eliz.  c.  5,  was  recognised  in  Calliford  v.  Blauh 
ford^  1  Show.  353,(c)  and  SpUres  v.  Frederick^  Willes,  443.(rf)  Secondly, 
the  narrative  in  the  first  count  sufficiently  shows  that  an  offence  against  stat. 
1  &  2  P.  &  M.  c.  12,  s.  1,  is  charged,  though  the  words  «  against  the 
form  of  the  statute"  are  not  used.  And  the  count  goes  on  to  say  **  where- 
by, and  by  force  of  the  statute  in  such  case,"  &c.,  <<  an  action  hath  accrued," 
&c.  Even  if  the  objection  would  have  been  good  on  special  demurreri  it 
is  not  good  in  arrest  of  judgment. 

•1AQ1        *  Taprellj  contra.     First;  the  distinction  between  a  common  in- 
•I    former  and  the  party  grieved  is  not  supported  by  the  language  of  stat 

(a)  See  Earl  Speneer  t.  Swannelly  3  M.  dc  W.  154. 

(6)  April  220,  1844.    Before  Lord  Denman,  C.  J.,  PatteeoQ  and  Wightman,  Ja. 
(e)  8.  C.  as  CuUiford  t.  Blandfordy  4  Mod.  129,  Caith.  332,  Comb.  194,  Holt,  62t. 
(d)  NoCa  (a)  to  3tdyor  of  Plymouth  ▼.  Wening. 
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31  Eliz.  c.  5,  s.  2,  or  21  Ja.  1,  c.  4,  s.  2.  The  words  of  both  clauses  are 
quite  general ;  and  the  law  must  be  taken  from  the  enacting  clauses  ;  the 
title  which  has  been  referred  to,  is  no  part  of  the  statute.  The  being  sued 
in  a  wrong  county  is  as  likely  to  produce  inconvenience  where  the  plaintiff 
is  the  party  grieved  as  where  he  is  an  informer.  In  Barber  v.  Tilsonj  3 
M.  &  S.  429,  and  Whitehead  v.  FTynn,  5  M.  &  S.  427,  S.  C.  2  Chitt.  Rep. 
420,  it  was  held  that  stat.  31  Eliz.  c.  5,  s.  2,  was  not  restrained  in  the 
generality  of  its  application  as  to  venue  by  stat  21  Jac.  1,  c.  4,  s.  2:  and 
m  Earl  Spencer  v.  Swanmll^  3  M.  &  W.  154,  163,  Parke,  B.,  delivering 
the  judgment  of  the  court,  refers  to  those  cases,  and  says,  of  the  latter  clause : 
<<  Its  effect  is,  with  respect  to  such  informations"  (as  are  mentioned  in  sect. 
I  of  stat.  21  Ja.  1,  c.  4,)  <<  to  re-enact  the  provisions  of  the  31  Eliz.  c.  5, 
8.  2,  with  some  alteration  as  to  the  mode  of  taking  advantage  of  the  objec- 
tion, and  to  enforce  the  laying  the  venue  in  the  proper  -county."  The 
observation  cited  on  the  other  side  from  Bull.  N.  P.  196,  is  grounded  on 
Call^ord  v.  Blawford^  1  Show.  353 ;  but,  by  a  note  in  1  Show.  353, 
note  (c),(a)  it  appears  that  that  case  was  carried  to  a  Court  of  Error,  and  a 
majority  of  the*  judges  held  that  the  clause  there  in  question  did  not  bind 
the  party  grieved,  for  <<  that  where  the  informer  ought  to  have  the  whole 
penalty,  the  statute  31  Eliz.  c.  5,  does  not  extend  to  it,  because  it  is  not 
within  the  words  of  the  act,  and  penal  acts  are  not  to  be  extended  by 
equity;"  a  ground  of  decision  quite  ^inapplicable  here.  In  Pope 
V.  Davis^  2  Taunt.  252,  an  action  on  1  &  2  P.  &  M.,  c.  12,  s.  1,  L  ^^^ 
at  the  suit  of  the  party  grieved,  it  was  taken  for  granted  that  the  venue  was 
local.     (On  the  second  point  he  was  stopped  by  the  court.) 

Lord  Denman,  C.  J.  On  the  first  point  I  have  much  doubt.  On  the 
second,  it  is  contended  that  the  averment  <<  contr^  formara  statuti"  may  be 
dispensed  with,  because  the  words  of  the  declaration  show  that  the  statute 
has  been  violated :  but  that  kind  of  answer  would  put  an  end  to  all  objec- 
tions founded  on  such  a  defect.  Lee  v.  Clarke^  2  East,  333,(6)  is  a  direct 
authority  on  this  point.(c)  The  first  objection,  therefore,  must  prevail.  If 
the  parties  wish  for  our  opinion  on  the  other,  we  will  take  time  to  con- 
rider  it. 

Patteson  and  Wightman,  Js.,  concurred. 

Cur.  ado.  vuU. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  court. 

This  was  an  action  of  debt,  given  to  the  party  grieved  by  stat.  1  &  2  P. 
&  M.  c.  12,  s.  2,  for  taking  more  than  4(f .  for  impounding  and  keeping  a 
distress,  with  a  count  for  money  had  and  received.  Upon  the  trial  a  verdict 
was  taken  for  the  plaintiff  upon  the  first  count,  and  for  the  defendant  upon 
tbe  second.  The  venue  was  laid,  and  the  cause  was  tried  in  Middlesex; 
but  the  offence  was  committed  in  Surrey :  and  a  rule  nisi  was  obtained, 

(a)  See  in  Chantt  t.  AdamB,  1  Ld.  Rayni.  78. 

tb)  See  the  judgment  of  Lawranoe,  J. 

(e)  TapraU  hen  died  H^eAii  t.  Jtg^fifen,  8  B.  db  C.  ISO. 
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•inM     '^P^'^  leave  reserved,  to  enter  a  nonsuit,  on  the  ground  that  the 
•I    venue  was  local,  either  by  stat.  31  Eliz.  c.  5,  s.  2,  or  by  stat.  21 
Jac.  1,  c.  4,  8.  2. 

We  are,  however,  of  opinion  that  neither  of  those  statutes  applies  to  ac- 
tions of  debt  brou^t  by  the  party  grieved  to  recover  a  penalty  expressly 
given  to  him.  Both  stat.  31  Eliz.  c.  5,  and  21  Jac.  1,  c.  4,  have  the  same 
object,  the  regulation  of  proceedings  by  informers ;  and,  though  some  of 
the  sections  are  in  terms  so  general  as  to  be  applicable  to  all  penal  actions, 
it  may  be  considered  now  to  be  settled  that  neither  the  first  of  those  statutes, 
nor  the  first  and  second  clauses  of  the  second,  extend  to  penal  actions  by 
the  party  grieved.  With  respect  to  the  statute  of  Elizabeth,  it  has  beea 
expressly  determined  that  it  applies  to  common  informers  only,  and  not  to 
a  party  grieved ;  ^lUn  v.  Stear^  Cro.  Eliz.  645 ;  Calliford  v.  Blawford^  I 
Show.  353;  and.the  effect  of  the  second  section  of  stat.  21  Jac.  1,  c.  4,  is, 
as  observed  by  Mr.  Baron  Pa&ke  in  giving  judgment  in  the  case  of  Earl 
Spencer  v.  Swarmellf  3  M.  &  W.  163,  to  re-enact  the  provisions  of  stat.  31 
Eliz.  c.  5,  s.  2,  with  some  alteration  as  to  the  mode  of  taking  advantage 
of  the  objection,  and  to  enforce  the  laying  the  venue  in  the  proper  county: 
and  the  second  section  has,  not  only  in  that  case  but  in  Barber  v.  TUsan^ 
3  M.  &  S.  429,  been  determmed  to  apply  only  to  cases  of  proceedings  by 
informers.  And  Bull.  N.  P.,  page  196,  is  to  the  same  efiect.  In  the  case 
of  Pope  V.  Davis,  2  Taunt.  252,  the  point  was  not  made  nor  attended  to 
either  in  the  argument  or  the  judgment,  though  the  action  was  upon  stat.  1 
&  2  P.  &  M.  c.  12 ;  and  the  question  was  in  which  of  *two  counties 
-■  the  venue  should  be  laid.  We  are  therefore  of  opinion  that  so  much 
of  the  rule  as  relates  to  the  entry  of  a  nonsuit  should  be  discharged. 

But  the  rule  was  also  for  arresting  the  judgment  upon  the  first  count : 
and  we  are  of  opinion  that  so  much  of  the  rule  as  relates  to  the  arresting  of 
the  judgment  should  be  made  absolute.  The  first  count  of  the  declaration 
•s  upon  stat.  1  &  2  P.  &  M.  c.  12,  s.  2,  but  does  not  conclude  <<  against 
the  form  of  the  statute,"  nor  contain  that  allegation  in  any  part  of  it,  nor 
show  in  terms  that  the  offence  charged  upon  the  defendant  was  against  the 
statute.  The  case  of  Lee  v.  Clarke^  2  East,  333,  is  a  decisive  authority  that 
this  is  a  fatal  objection :  and  the  rule,  therefore,  for  arresting  the  judgment 
must  be  made  absolute. 

It  was  necessary  to  examine  this  point,  because  the  defendant  had  ob- 
tained a  rule  for  a  nonsuit,  which  would  have  been  much  more  beneficial 
to  him  than  arrest  of  judgment.  But  we  have  already  declared  our  opinion 
that  the  rule  for  the  latter  alternative  must  be  absolute. 

Rule  absolute  to  arrest  judgment. 
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•DOE  on  the  demise  of  The  Marquis  of  ANGLESEA  v.  The 

Churchwardens  and  Overseers  of  RUGELEY.    May  28.      *- 

L$nd  wu  dfaiiiiad  to  trastoei  lor  pariah  IL,  ihej  oovetiantmg  to  boild  a  worichouae  th«reaii, 
and  to  use,  occupy,  posMM  and  eupy  the  preimies  for  the  sole  uie,  maintenance  and  ■up- 
port  of  the  poor  of  Ri,  and  not  to  convert  the  building  or  the  land,  or  employ  the  profits 
thereof  to  any  other  use,  intent  or  purpose  whatsoever.  Proviso  for  re-entry  on  breach  of  the 
eovenant. 

The  house  was  built,  and,  together  with  the  land,  used  agreeably  to  the  covenant  Afterwards 
Stat  4  &  5  W.  4,  c*  76,  passed;  and  the  Poor  Law  commissioners  incorporated  parish  R.  in  a 
union,  and  removed  all  the  paupers  to  the  union  workhouse.  The  workhouse  of  R.  became 
uninhabited,  and  was  locked  up;  and  the  land  was  let  at  a  rack  rent,  which  was  applied  in 
aid  of  the  poor  rates.  On  ejectment  brought  (three  yean  afterwards)  for  breach  of  the 
covenant. 

Meld,  that  no  broach  of  the  covenant  appeared:  but  Stmble  that  a  breach  caused  by  the  oom- 
pulsoiy  operation  of  the  statute  would  have  been  thereby  excused. 

By  consent,  and  the  order  of  a  judge,  (December,  1843,)  a  special  case 
Tras  stated  in  this  cause,  for  the  opinion  of  the  court. 

The  case  set  out  an  indenture,  dated  31st  August,  1778,  between  Henry 
Lord  Paget,  of  the  one  part,  and  certain  trustees  on  behalf  of  the  inhabit- 
ants and  parishioners  of  the  parish  of  Rugeley  in  Staffordshire,  of  the  other 
part.  After  reciting  that  the  maintenance  and  support  of  the  poor  of  that 
parish  had  been  increased,  and  the  burden  thereof  had  become  grievous, 
&c.y  which  had  in  a  great  measure  arisen  from  the  want  oT  a  proper  house 
for  the  reception  of  the  poor,  and  that  many  of  the  inhabitants  had  petitioned 
Lord  Paget,  setting  forth  the  above  grievance,  and  requesting  him  to  grant 
them  eleven  acres  of  land  on  his  chase  of  Cannock  Wood  to  answer  the 
above  purpose,  it  was  witnessed  that,  for  the  considerations  aforesaid,  and 
in  consideration  of  the  rents,  covenants,  and  agreements  after  mentioned, 
Lord  Paget  demised  to  the  trustees,  their  executors,  &c.,  all  that  tract  or 
parcel  of  land  stiuate  in  the  parish  aforesaid,  in  and  upon  the  chase  of  Can- 
nock Wood,  in  a  place  there  called,  &c.,  containing  eleven  acres  of  land, 
abutting,  *&c. ;  habendum  to  the  trustees,  their  executors,  &c.,  p^.^xQ 
from  March  25th,  1778,  for  one  thousand  years,  upon  trust  as  ^ 
aforesaid,  yiel^Ung,  &c.,  to  Lord  Paget,  his  heirs,  &c.,  a  yearly  rent  of  5^. ; 
which  rent  the  trustees,  for  themselves,  their  joint  and  several  heirs,  execu- 
tors, &c.,  covenanted  to  Lord  Paget,  his  heirs,  &c.,  to  pay  at  the  days 
named.  The  trustees  further  covenanted  that  they,  some  or  one  of  them, 
«  shall  and  will,  on  or  before  the  24th  day  of  June  next  ensuing  the  date 
thereof,  build,  or  cause  to  be  built,  a  house  upon  some  part  of  the  hereby 
demised  premises  for  the  reception  of  the  poor  people  that  become  charge- 
able to  the  said  parish  of  Rugeley,  and  shall  and  will,  during  the  continu- 
ance of  these  presents,  use,  occupy,  possess,  and  enjoy  the  hereby  demised 
premises,  and  every  part  thereof,  for  the  sole  use,  maintenance,  and  support 
of  the  poor  of  Rugeley  aforesaid,  according  to  the  true  intent  and  meaning 
of  the  parties  hereto,  and  shall  not  convert  the  aforesaid  intended  building, 
or  the  land  hereby  demised,  or  employ  the  profits  thereof,  to  any  other  use. 
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intent  or  purpose  whatsoever."  Proviso  for  re-entry  if  the  rent  should  be 
behind,  &c.,  or  if  the  trustees,  their  executors,  &c.,  should  without  license 
sell,  assign,  transfer,  or  otherwise  part  with  their  or  any  of  their  estates, 
interest  or  term  of  or  in  the  premises  or  any  part  thereof,  or  if  they  or  any 
of  them,  their  or  any  of  their  heirs,  executors,  &c.,  <<  do  not  in  all  things 
well  and  truly  observe,  perform,  fulfil  and  keep  all  and  singular  and  every 
the  covenants  herein  contained."     Covenant  for  quiet  enjoyment. 

This  lease  was  duly  executed :  and,  within  the  time  prescribed  in  tiie 
lease,  a  workhouse  was  erected  on  the  demised  land,  partly  by  subscription, 
and  partly  at  the  cost  of  the  inhabitants ;  and  the  eleven  acres  of  land 
•1A01  *  were  enclosed  and  subdivided  by  fences  and  cultivation.  From 
J  that  time  until  after  the  day  on  which  the  order  of  the  Poor  Law 
commissioners  hereinafter  mentioned  came  into  operation,  the  workhouse  so 
built  was  inhabited  by  paupers  under  the  superintendence  of  a  governor, 
who  resided  on  the  premises :  and  the  land  became  beneficial  to  the  parish 
by  furnishing  employment  to  paupers,  who  cultivated  it  under  the  manage* 
ment  of  the  churchwardens  and  overseers  of  the  poor  for  the  time  being. 
From  the  date  of  the  lease  until  the  time  last  mentioned,  the  parish  officers, 
by  the  permission  of  the  lessees,  exercised  the  sole  control  over  the  property 
on  behalf  of  the  parish,  and  paid  the  rent  reserved  by  the  lease  to  the  lessor 
or  his  representatives  up  to  25th  March,  1839,  and  have  been  ever  since 
ready  and  have  Ofiered  to  pay  the  same  as  it  has  become  due,  according  to 
the  terms  of  the  lease. 

By  an  order  of  the  Poor  Law  commissioners  for  England  and  Wales, 
bearing  date  25ih  November,  1836,  the  commissioners  ordered  and  declared 
that  certain  parishes,  &c.,  among  which  was  the  parish  of  Rugeley  aforesaid, 
should,  on  21st  December  then  next,  be,  and  thenceforth  should  remain, 
united  for  the  administration  of  the  law  for  the  relief  of  the  poor,  by  the 
name  of  The  Lichfield  Union,  and  should  contribute  and  be  assessed  to  a 
common  fund  for  purchasing,  building,  hiring  or  providing,  altering  or 
enlarging,  any  workhouse  or  other  place  of  reception  and  relief  of  the  poor 
of  such  parishes,  &c.,  or  for  the  purchase  of  any  lands  or  tenements,  under 
and  by  virtue  of  the  provisions  of  the  said  act,  of  or  for  such  union,  and 
for  the  future  upholding,  &c.,  of  such  workhouses  or  places. 

After  the  day  on  which  the  above  order  came  into  operation,  until  May, 
•11  ni  ^^40,  the  said  property  was,  under  *the  control  and  by  the  sanction 
^  of  the  proper  auihorities  in  that  behalf,  used  for  the  poor  of  the 
union  as  it  had  previously  been  by  the  poor  of  the  parish.  In  May,  1840, 
all  the  poor  then  upon  the  said  property  were,  by  order  of  the  proper  and 
competent  authorities,  removed  therefrom  to  a  workhouse  which  had  been 
built  and  provided  at  Lichfield  for  the  said  union.  Since  that  period  all 
the  poor  of  the  union  have,  by  order  of  the  proper  authorities,  been  sup- 
ported in  the  workhouse  at  Lichfield :  and  the  workhouse  at  Rugeley  has 
been  in  consequence  uninhabited  and  locked  up.  A  garden  attached  to  it, 
and  the  rest  of  the  land  demised,  have  been  and  are  in  the  possession  of 
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two  several  tenants  at  a  rack  rent  under  the  churchwardens  and  o?erseers 
of  the  parish ;  which  rent  has  been  and  is  applied  in  aid  of  the  poor  rates 
of  the  parish. 

The  lessor  of  the  plaintiff  is  heir  at  law  and  legal  representative  of  the 
grantor  of  the  lease. 

The  question  for  the  opinion  of  the  court  was  whether,  under  the  above 
circumstances,  the  lessor  of  the  piaintiflfhas  a  right  to  re-enter  by  virtue  of 
the  proviso  in  the  lease  of  1778.  The  parties  agreed  that,  at  the  request 
of  either,  the  case  might  be  turned  into  a  special  verdict ;  the  record,  for 
such  purpose,  to  be  made  up,  by  consent,  in  such  manner  as  should  be 
necessary. 

The  case  was  argued  last  Easter  term.(a) 

WhaUUy  for  the  plaintiff.  The  contract  of  the  defc^ndants  under  this 
lease  has  not  been  kept;  and  the  reversioner  may  re-enter..  The  lessor, 
who  had  the  jus  disponendi,  clearly  intended  that  the  land  should  be  used 
for  the  purposes  of  a  workhouse,  and  not  to  aid  *the  poor  rate  in  . 
other  ways.  Lord  Texteroen  says,  in  Doe  dem.  Davis  v.  Elsamy  '- 
Moo.  &  M.  189 :  « I  do  not  think  provisos  of  this  sort  are  to  be  construed 
with  the  strictness  of  conditions  at  common  law.  These  are  matters  of  con* 
tract  between  the  parties,  and  should,  in  my  opinion,  be  construed  as  other 
contracts ;"  that  is,  <<  according  to  fair  and  obvious  construction,  without 
&vour  to  either  side."  [Patteson,  J.  The  paupers  have  been  removed 
from  the  workhouse  by  compulsion  of  law.]  In  Lucy  v.  Levington^  1  Ventr. 
175,  cited  2  Bac.  Abr.  161,  7th  ed.,  Conditions  (Q)  2,  the  defendant  cove« 
nanted  with  J.  S.  to  levy  a  fine,  and  that  J.  S.  should  enjoy  the  lands 
against  all  claiming  under  V. :  in  an  action  on  the  covenant  it  was  alleged 
that  persons  claiming  under  V.  entered  upon  J.  S. :  and  the  defendant 
pleaded  that  at  the  time  of  the  covenant  he  had  good  title  by  virtue  of 
certain  fines,  but  that  an  act  of  parliament  passed,  making  and  declaring 
the  fines  void  and  declaring  the  claimants  under  V.  entitled,  by  reason 
whereof  they  entered ;  and  this  was  held  no  defence.  Here,  if  the  premises 
can  no  longer  be  occupied  as  a  poorhouse,  they  ought  to  return  to  the 
lessor. 

J.  W.  SmJth^  contWl.  First,  the  covenant  has  not  been  broken :  secondly, 
if  it  has,  the  breach  being  caused  by  an  act  of  parliament,  their  is  no  for- 
feiture. 1.  The  words  of  the  covenant,  <<  shall"  <<  use,  occupy,  possess  and 
enjoy  the  hereby  demised  premises"  « for  the  sole  use,  maintenance  and 
support  of  the  poor  of  I^ugeley,"  are  explained  by  the  negative  ones  that 
follow,  «<  and  shall  not  convert  the  aforesaid  intended  building,  or  the  land 
hereby  demised,  or  employ  the  ^profits  thereof,  to  any  other  use ;"  r,,  ^ » 
vkich  show  that  the  restriction  was  not  meant  to  be  literally  that  ^ 
which  seems  expressed  in  the  first  part  of  the  clause.  As  to  the  work- 
bouse,  it  has  not  been  converted  <<  to  any  other  use :"  the  churchwardens 

(«)  Apnl  seOb    BcAn  Lord  Denman,  C.  J.,  Pattawm,  WillUm^,  and  Wight^^ 
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and  oTerseers  retain  the  control  over  it ;  and  the  poor,  or  part  of  them,  may 
at  any  time  be  brought  back.  As  to  the  land,  it  is  made  ayatlable  for  the 
purposes  of  the  lease  as  nearly  as  the  circumstances  permit :  and  the  words, 
<«  shall  not  convert"  •<  the  land,"  "  or  employ  the  profits  thereof,"  to  any 
other  purpose,  imply  that  a  state  of  things  was  contemplated  in  which  the 
ground  might  be  turned  to  profit  otherwise  than  by  the  occupation  and 
labour  of  the  paupers.  In  the  earlier  part  of  the  covenant,  the  words 
«  possess  and  enjoy"  are  used  as  well  as  the  word  "  occupy."  No  other 
distinction  is  made  between  holding  and  receiving  the  profits  than  in  stat 
3  &  4  W.  4,  c.  27,  s.  5,  where  «  profits"  is  equivalent  to  «« rent."  The 
lease  contains  no  covenant  against  underletting.  Where  a  condition  is  not 
strictly  fulfilled,  nonperformance  is  excused  <uf  the  condition  be  performed 
in  substance,"  or  <<  as  near  the  intent  of  thie  condition  as  can  be  ;"  Com. 
Dig.  Condition  J  (L  1.)  2.  If,  however,  the  acts  done  are  contrary  to  the 
covenant,  the  legal  compulsion  is  an  excuse.  .<<  Where  H.  covenants  not 
to  do  an  act  or  thing  which  was  lawful  to  do,  and  an  act  of  parliament 
comei  after  and  compels  him  to  do  it,  the  statute  repeals  the  covenant :  so 
if  H.  covenants  to  do  a  thing  which  is  lawful,  and  an  act  of  parliamrnt 
comes  in  and  hinders  him  from  doing  it,  the  covenant  is  repealed ;" 
Brewster  v.  Kiichelly  1  Salk.  198.  It  may  also  be  collected  from  Com. 
Dig.  Condition^  (D.  1,)  (L.  13,)  and  4  Bac.  Abr.  *  Leases  and 
^^  J  Terms  for  Years,  (T.  2,)(a)that  a  forfeiture  does  not  take  place 
where  performance  of  the  covenant  is  made  impossible  by  act  of  parliament 
Lucy  V.  Levingtonj  1  Ventr.  175,  was  decided  before  Brewster  v.  Kitckell, 
1  Salk.  198 ;  and  the  defendant  Levington  had  pleaded  that,  before  the 
act  of  parliament,  he  had  a  good  and  indefeasible  title  by  virtue  of  certain 
fines,  which  fines  the  act,  (13  Ca.  2,)  declared  void,  as  having  been  extorted 
by  armed  force;  and  Halg,  C.  J.,  said,  in  his  judgment,  <<nor  has  the 
defendant  reason  to  complain,  for  the  act  was  made  because  of  his  own 
fraud  and  force."  Doe  dem»  Lord  Grantley  v.  BtUcher{b)  is  a  direct  autho- 
rity for  the  defendant  on  this  point. 

Whateley  in  reply.  The  law  laid  down  in  Brewster  v.  KitcheU,  1  Salk. 
198,  does  not  apply  to  the  case  where  there  is  a  covenant  for  re-entry  if  a 
condition  be  broken  ;  and  no  case  has  been  cited  where  such  a  covenant 
was  held  not  to  operate  when  the  express  terms  of  a  demise  were  infringed, 
as  in  this  instance.  (J.  W.  Smith  referred  to  Doe  dent.  Goodhehere  v.  Bevan^ 
3  M.  &  S.  353,  and  Doe  dem.  MUckinson  v.  Carter,  8  T.  R.  bl.){c) 

Cur.  ado.  vuU. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  court. 

This  was  an  ejectment  to  recover  possession  of  a  building  and  land 

demised  to  trustees  for  the  parish  of  Rugeley,  on  the  ground  of  a  forfeiture 

•11A1     ^y  reason  of  •breach  of  a  covenant,  contained  in  the  lease,  that  Uie 

-I    lessees  should  use,  occupy,  possess  and  enjoy  the  demised  premise 

(«)  See  pb  885, 887.         (6)  See  p^  115,  no«e  (a),  poet         (c)  See  8.  C.  8  T.  R  800. 


6  Adolphus  &  Ellis,  N.  S.  lU 

for  tbe  sole  use,  maintenance,  and  support  of  the  poor  of  Rugeley,  and 
should  not  convert  the  building  or  the  land  demised,  or  the  profits  thereof, 
to  any  other  use,  intent  or  purpose  whatsoever. 

Until  the  month  of  May,  1840,  the  building  was  used  as  the  workhouse, 
and  the  land  as  a  garden,  which  was  cultivated  by  the  paupers :  but,  at  that 
time,  the  paupers  were  removed  to  a  Union  workhouse  at  Lichfield  in 
pursuance  of  the  order  of  the  Poor  Law  commissioners ;  and  the  workhouse 
at  Rugeley  has  been  shut  up  since  that  time,  and  the  garden  and  land  have 
been  *et  at  a  rent  which  has  been  applied  in  aid  of  the  poor  rate.  This  is 
the  alleged  breach  of  covenant  by  which  it  was  contended  that  the  lease 
vas  forfeited. 

But  we  are  of  opinion  that  there  has  not  been  any  breach  of  the  covenant, 
but  that  it  lias  been  substantially  performed,  llie  premises  never  have 
Deen  used  for  any  other  purpose  than  that  of  the  maintenance  and  support 
of  the  poor  of  Rugeley ;  and,  though  the  orders  of  the  commissioners  have 
occasioned  for  a  time  a  cessation  of  the  actual  occupation  of  the  premises 
17  the  paupers,  such  an  occupation,  either  by  casual  poor  or  otherwise,  may 
ft  any  time  be  resumed.  What  was  the  precise  date  of  the  breach  of 
covenant  ?  To  this  question  no  satisfactory  answer  was  given  upon  the 
argument.  But,  even  if  the  condition  were  not  performed,  it  appears  to 
us  that  the  non-performance  would  in  this  case  be  excused,  as  being  by  act 
of  law,  and  involuntary  on  the  part  of  the  lessees ;  and  the  cases  cited  in 
the  argument,  and  to  be  found  in  Bac.  Ab.  tit.  CondUions^  (Q)  2,  vol.  4, 
p.  161,  &c.,  *Com.  Dig.  tit.  Condition^  (L  1,)  and  the  case  of  p^... 
Brewster  v.  Kitchellf  1  Salk.  198,  support  this  view  of  the  case.         *- 

Our  judgment,  therefore,  is  for  the  defendants. 

Judgment  for  defendants,  (a) 

(«)  DOE  on  tin  aevend  demiiM  of  Lord  GRANTLEY  and  8HRUBB  «.  BUTCHER  and 

oCfaen. 

Land  wai  demiied  for  a  thoimnd  jean  by  indenture  (a.  d.  1793)  to  A.  and  B.,  the  latter  de- 
acribed  as  Tuitor  and  goanlian  of  the  poor  of  the  pariah  of  C,  their  Bucoeanrs  and  assigns,  under 
slat  22  G.  3,  c  83,  (Gilbert's  act,)  for  the  purpose  of  erecting  a  poorhouse  thereon,  and  oocupy- 
icg  and  cultivating  the  same  for  the  use  and  benefit  of  such  pooriiouse,  and  of  the  poor  of  C. 
and  such  other  parishes  as  should  be  united  therewith  for  the  purposes  of  the  act  Proviso 
for  re-entiy  if  C.  and  all  the  other  parishes  which  should  or  might  at  anj  time  be  so  united 
abould  of  thenuehes-diseontinue  to  adopt  the  provisions  of  the  statute.  Further  proviso  that, 
i(  during  this  demise,  the  legislature  should  repeal  Gilbert's  act,  so  that  the  poor  of  the  several 
parishes  should  no  longer  be  permitted  to  remain  under  the  care  of  the  visitor  and  guardians 
of  such  parishes,  it  should  be  lawt)il  for  the  visitor  and  guardians,  their  suooeswrs  and  assigns^ 
jiekUng  up  the  land  to  the  lesson,  to  pull  down  the  said  poorhouse  and  cany  away  the 
materials. 

The  bouse  wis  built;  and  C.  and  other  parishes  adopted  the  provisions  of  the  act;  and  C.  con- 
tinued to  follow  them  till  the  making  of  the  after  mentioned  order :  but  the  other  parishes 
seceded  from  the  union.  In  1836,  the  Poor  Law  commissionen  incorporated  parish  C.  in  the 
Hambiedon  Union,  and  ordered  all  the  paupera  to  be  removed  to  the  union  workhouse ;  after 
which  no  paupen  were  received  uito  the  poorhouse  of  C.  but  persons  requiring  only  out-door 
relief;  and  the  parish  offioen  issued  a  notice  proposing  to  let  part  of  the  house  and  the  land. 

HM,  no  forfeiture  under  the  first  proviso. 


EjicTViiTT  for  messuages,  land,  Ac,  in  the  pariah  of  Cranley,  Surrey.    Demise,  1st  Oel»> 
ber,1837.    By  consent,  and  order  ofajudgi>,  a  special  ca«e  was  stated  for  Um  opinion  of  this  oooil 
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The  case  stated  an  indenture,  dated  19th  September,  1793,  made  between  Graee,  Lady 
Grantley,  relict  of  the  late  Fletcher,  Lord  Grantley,  lady  of  the  manor  of  East  Bramley,  Surr^, 
and  WUliam,  Lord  Grantley,  heir  at  law  of  the  late  lord,  of  the  one  part,  **  and  Midiaei  King^ 
of  Cranley,  Surrey,  yeoman,  and  John  Tickner,  of  Cranley  aforesaid,  yeoman,  Yisitor,  and 
guardian  of  the  poor  of  the  pariah  of  Cranley  aforesaid  under  and  by  virtue  of  an  act,"  dcci, 
"  made,"  dec  (28  G.  3,  c  83,)  **  of  the  other  part ;"  whereby  the  first  mentioned  parties  demised 
*<  to  the  said  M.  King  and  John  Tickner,  their  successors  and  assigns,"  a  piece  of  ground,  part 
of  the  waste  of  the  manor,  situate,  dec,  **  for  the  purpose  of  erecting  a  poorfaouae  or  workheuse 
or  other  buildings  thereou,  and  occupying,  cultivating,  and  improving  tiie  same  lor  the  use  and 
benefit  of  such  poorhouse  and  the  poor  persons  within  the  said  parish,  and  such  other 
*1 16  j     parish  or  parishes  as  should  be  united  therewith  for  the  purposes  of  the  above  *mentiooed 
act  of  parliament"    Habendum,  dec  from  25th  March  then  last  for  a  thousand  yean^ 
atthe  yearly  rent  of  12«.    Provim,  *<  that,  if  and  ^en  the  said  parish  of  Cxanley,  and  all  other  the 
parish  or  parishes  which  shall  or  may  at  any  time  hereafter  during  this  demise  become  united  there- 
with for  the  purposes  aforesaid,  shall  of  themselves  diKontiiiue  to  adopt  the  proviaiiHis  i^the  afore- 
said statute,  that  then  and  from  thenceforth  the  said  term  and  estate  hereby  granted  shall  cease^" 
and  the  lessors,  and  such  ether  person  as  shall  then  be  entitled,  may  re-enter*    Further  proviso^ 
and  covenant  by  the  lessors,  **  that,  if  the  legislature  of  this  kingdom  shall  at  any  time  hereafter 
during  the  continuance  of  this  demise  or  lease  repeal  the  said  act  of  parliament  or  statute,  so 
^  that  the  poor  of  the  said  pariah  of  Cranley,  and  of  such  other  parish  or  parishes  as  may  become 
united  therewith  for  the  purposes  above  mentioned,  shall  no  longer  be  permitted  to  continue 
under  the  care  and  management  of  the  visitor  and  guardians  of  such  parishes,  that  then  it  shall 
and  may  be  lawful  to  and  for  the  said  visitor  and  guardians,  their  successors  or  assigns,  yielding 
and  surrendering  the  said  piece  of  ground  to  the  said  Grace,  Lady  Grantley,  William,  Lord 
Grantley,  or  such  other  person,"  dec,  **  to  pull  down,  carry,  and  take  away  the  aaid  poorhouss 
or  workhouse,  and  all  the  buildings  that  shall  be  erected  or  built  on  the  said  piece  or  parcel  of 
ground,  and  to  sell  and  dispose  of  the  materials  thereof  any  thing  hersin  contained,"  dec  "  not- 
withstanding." 

The  case  further  stated  that,  soon  after  the  execution  of  the  indenture,  the  parish  of  Ciaidey 
built  a  workhouse  on  part  of  the  land  so  demised  to  the  visitor  and  guardian  of  the  poor  of  tbs 
said  parish,  and  also  took  in  and  enclosed  altogether  eleven  acres  of  land ;  which  house  amf 
land  were  the  premises  claimed  in  this  action.  Subsequently,  other  parishes  united  themselves 
to  Cranley,  and  adopted  the  provisions  of  stat  22  G.  3,  c  83.  These  parishes  afterwards  seceded 
from  the  union :  but  Cranley  continued  to  adopt  the  provisions  of  the  statute ;  and  its  poof 
remained  under  the  care  of  a  visitor,  guardian  and  other  officers  elected  in  confcnrmity  thereto^ 
till  1836. 

The  Poor  Law  commissioners,  by  an  order,  dated  February  22d,  1886,  declared  and  oidered 
that  Cranley  should  be  united  with  certain  other  parishes  to  form  the  Hambledon  union,  and 
that  guardians  should  be  elected  for  such  imion.  During  1835  and  1836,  a  poorhouse  for  that 
tmion  was  built  in  the  parish  of  Hambledon ;  and,  under  the  Poor  Law  Amendment  Act,  the  parish 
officers  of  Cranley  were  directed  to  remove  the  poor  of  that  parish  from  the  workhouse  there  to 
the  said  poorhouse  of  the  Hambledon  union ;  and  accordingly  all  the  paupers  who,  until  such 
direction,  were  under  the  care  of  the  said  visitor,  dec  were,  before  the  day  of  the  denuse  in  the 
declaration,  removed  to  the  Hambledon  poorhouse.  Between  the  time  of  such  removal  and  the 
day  of  the  demise  in  the  declamtion,  the  only  paupers  received  into  the  Cranley  workhouM 
were  persons  requiring  ouUloor  relief  only ;  and  such  paupers  alune  continue  in  that  workhouse, 

receiving  such  out-door  relief,  and  no  other. 
*1 1 7]  *  After  the  formation  of  the  Hambledon  union,  tiie  parish  of  Cranley  issued  a  notice, 

piuposing  to  let  <<  the  under  part  of  the  workhouse,  not  required  for  the  use  of  the 
paupers,"  with  the  outbuildings,  dec,  and  eleven  acres  of  arable  and  meadow  land.  Tenden^ 
sealed,  to  be  addressed  to  the  churchwardens,  and  delivered  at  the  vestry  room,  dec 

Before  the  day  of  the  demiM  laid  in  the  declaration,  Lord  Grantley,  being  then  the  lord  of 
the  manor  and  entitled  to  the  wastes,  demanded  poewssioiL . 

The  question  for  the  opinion  of  this  court  waa,  whether  Lord  Grantley  was  entitled  to  recover 
the  whole  or  any  part  of  the  premises.  Judgment  was  to  be  entered  (as  more  particulariy  stated 
kk  the  case)  aoooiding  to  the  decision  of  the  court 

In  Easter  term,  1840,  (May  1st:  before  Lord  DiirMAir,  C.  J.,  LiTTLmDALs,  Pattssost,  and 

CoLSRf  DOS,  Js.) 

Plait,  for  the  plamtifi;  contended  that,  by  the  removal  ef  the  paupen  and  the  changed  mode 
ef  using  the  premises,  a  forfeiture  had  arisen.  [CoLaainea,  J.  You  give  no  force  to  the  wordi 
*"  shall  of  themselves  discontinue."  X^rd  Dsirx  ait,  C.  J.  Those  words  are  used  in  the  demise,* 
and  then  comes  an  act  of  pariiament  under  which  the  paupers  are  oompulsorily  rcmoved.1  The 
Acts  show  that  the  parishioners  of  Cranley  did  *<  of  themselves  discontinue"  to  adopt  the 
ffOviAons  uf  Gilbert*a  ad.    [CoLaaiues,  J.   The  other  parishes  withdrew;  Ciaaley  coo- 
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tiiniod.]  Gilbert**  act  was  unrepealed ;  but  Cranlej  oeuld  not  any  longer  adopt  its  pnmdona 
after  the  order  of  the  ooainuBsionen.  [PATTBsosr,  J.  If  it  had  been  repealed,  you  would  have 
bad  no  right  of  entry  under  the  fint  proriM.  Colsbidob,  J.  The  second  proviso  would,  in 
that  case,  have  entitled  them  to  cany  away  the  materiali  of  the  buildings.  Your  argument 
places  them  in  a  worse  pootion  than  if  that  had  happened.]  Lodging  their  out^door  paupers  in 
the  bouse  waa  an  alteration  which  they  had  no  right  by  the  lease  to  mako.  [Lord  Dknmiic,  C.  J. 
It  was  not  properly  discontinuing  to  adopt  the  provisions  of  the  statute.]  If  it  could  be  held 
that  the  term  was  not  forfeited,  a  question  would  arise,  who  could  have  it  The  premises  are 
not  vested  in  the  officers  of  the  single  parish  of  Cranley,  within  stat  59  G.  3,  c.  12,  s.  17.  [Pat- 
Tasosr,  J.  It  is  clear  that  the  parish  of  Cranley,  as  &r  as  regarded  itself  adopted  the  provjsiooa 
of  Gilbert's  act:  and  by  that  act  (s.  21,)  the  visitor  and  guardian  of  Uie  single  pansh  might 
hold  the  premisea.]  Their  functions  would  cease  when  stat  4  &  6  W.  4,  c  76,  came  into  ope- 
ration. [PATTxsoir,  J.  It  does  not  appear  whether  a  dissolution  of  the  first  union  was  con- 
•enfeed  to  according  to  stat  4  &  6  W.  4,  c.  76,  s.  82.  CoLBaiDos,  J.  The  other  parishes 
aeceded.  Cranley  could  not  help  their  discontinuing  to  act  as  a  union.  Then  would  not  the 
peiaons  in  Cranley  who  took  as  parties  to  the  demise  still  be  tenantis  at  least  hom 
year  to  year?  Lord  DsirxAX,  C.  J.  *  Does  the  case  state  that  they  are  still  living?]  f^llS 
Nothing  is  said  as  to  that    The  indenture  was  executed  in  1793. 

PaMey,  contra.  The  parishioners  of  Cranley  did  not  **  of  themselves  discontinue."  If  other 
parishes  did  so  discontinue,  but  this  did  not,  the  case  is  not  within  the  words  of  the  proviso. 
And,  even  if  there  was  a  discontinuance  by  Cranley  within  the  meaning  of  the  provisn,  the  act 
was  one  which  the  commissioners  had,  by  statute,  an  absolute  power  to  enforce ;  Rtx  v.  Tht 
Poor  Law  ComtnMoner$f  in  re  Newport  Union,  6  A.  &  £.  54 ;  and,  if  a  condition  u  broken 
under  oompubion  of  a  statutory  authority  subsequent  to  the  making  of  the  covenant,  no  iurtVi(> 
lire  ensues.  It  has  been  so  held  in  the  case  of  an  assignment  by  operation  of  law ;  note  (d) 
to  Duppa  V.  Mayo,  1  Wm.  Saund.  288  b,  6th  ed.,  and  Doe  dem.  Mitehinaon  v.  Carter,  8  T.  R. 
68,  azfed  other  authorities  there  dted.  If  a  grant  is  made  on  a  condition  which  becomes  contrary 
to  law,  the  grant  is  absolute ;  Abbot  of  Westminster  v.  Clerke^  Dyer,  26  b,  28  b,  pi.  186, 
Brewster  v.  Kitcheii,  I  Salk.  198,  8.  C.  1  Ld.  Ray.  317,  321,  Atkinson  v.  Ritchie,  10  East, 
630,  534,  535.  The  authorities  exercised  under  Gilbert's  act  were  not  revoked  by  the  passing 
of  stat  4  dc  5  W.  4,  c.  76.     (He  was  then  stopped  by  the  court) 

Lord  Djcsxax,  C.  J.  This  case  is  put  for  the  plaintiff  simply  on  the  ground  of  forfeiture. 
Now  I  think  the  proceeding  on  the  part  of  the  parish  is  not,  strictly,  within  the  clause  of  forfeit- 
ure. And,  supposing  that  the  anion  under  Gilbert's  act  was  dissolved,  that  was  in  1836.  The 
occupation  under  the  demise  has  continued  ever  since.  We  must  presume  that  the  parties  who 
originally  took  are  still  living.  It  was  for  the  plaintiff  to  make  out  a  case  entitling  him  to  reco- 
ver ;  and,  he  not  doing  so,  the  defendants  are  entitled  to  judgment 

LiTTLsnALx,  Jn  had  left  the  court 

Pattssost,  J.  The  second  proviso  is,  that,  if  the  legislature  shall  repeal  Gilbert's  act,  so  that 
the  poor  of  Cranley  and  the  other  parishes  shall  no  longer  be  permitted  to  continue  under  the 
viator  and  guardians  of  such  parishes,  it  shall  be  lawful  for  the  visitor  and  guardians,  yielding 
up  the  ground  to  the  lessors,  to  take  away  the  materials  of  the  workhouse :  but  it  is  not  said 
that  they  shall  do  so :  and  the  case  falls  within  this  rather  than  the  first  proviso.  What  the 
iOQsequenoe  may  be,  we  are  not  bound  to  consider.    The  defendants  are  entitled  to  judgment 

CoLEaioes,  J*,  concurred. 

Plait  then  asked  leave  to  have  the  case  amended,  saying  that  the  parties  wished  to  have  the 
•pinion  of  the  court  as  to  the  title. 

*  The  C9urt  gave  leave  to  restate  the  case,  if  the  parties  could  agree.  [*  1 19 

Judgment  for  defendantis  nisL 

The  case  was  not  restated.  Lord  Orantley  gave  up  the  action,  paid  costs,  and  bought  the 
property  of  the  parish.  (8o  stated  by  J,  W.  Smith,  in  arguing  the  case  of  Doe  dem.  Lord 
Anglesea  v.  Churehtoardens  of  Rugdey  (antfe,  p.  107,)  on  the  authority  of  Lumley,  assistant 
secretary  of  the  I  mt  Law  commissioners.) 
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The  QUEEN  v.  The  Inhabitants  of  SHIPSTON  UPON  STOUR. 

May  29. 

On  appeal  against  an  order  of  Temoval,  it  appeared,  hj  the  co]Mes  of  examinattona  sent,  that  the 
examination  of  R.  (which  was  essential  to  the  settlement)  was  alleged  in  the  jurat  to  be  taken 
and  sworn  before^  uid  was  signed  by,  two  parties,  whose  names  only,  without  any  deacriplio& 
of  their  office,  were  giTen.  The  heading  did  not  diow  before  whom  the  examination  was 
taken ;  and  the  name  of  the  party  examined  appeared  in  the  heading  only.  Heldf  that  the 
Older  must  be  quashed : 

Although,  on  the  same  sheet  of  paper  with,  and  preceding,  R.'s  examination,  was  an  examina* 
tion  of  8.,  headed  **  The  examinatbn  of  8.,  the  pauper,  taken  upon  oath  before  ni,  two  of  her 
majesty's  justices,"  Ac  (describing  their  diaracter  properly,)  the  jurat  of  which  was  signed 
with  the  same  names  as  the  other  examination .  and  although  the  headings  and  jurats  gats 
the  same  date  to  each  examination ;  and  the  examination  of  R.  mentioned  8.  as  the  pauper. 

cOn  an  appeal  against  an  order  of  two  justices,  removing  Sarah  Sutton, 
atid  her  illegitimate  child  William,  from  the  parish  of  Shipston  upon  Stour 
in  Worcestershire  to  the  parish  of  Atherstone  upon  Stour  in  Warwickshire, 
the  sessions  quashed  the  order,  subject  to  the  opinion  of  this  court  upon  the 
following  case. 

By  the  order,  bearing  date  21st  December,  1842,  William  Dickens,  Esq., 
and  H.  Townsend,  clerk,  two  justices  of  the  peace  acting  in  and  for  the 
county  of  Worcester,  whose  names  are  thereunto  set  and  seals  affixed,  upon 
examination  of  the  premises  upon  oath,  and  other  circumstances,  adjudged 
the  place  of  the  last  legal  settlement  of  Sarah  Sutton,  single  woman,  and 
her  illegitimate  child  W^illiam,  to  be  in  the  parish  of  Atherstone  upon  Stour, 
m  the  county  of  Warwick.  The  examinations  sent  to  the  appellant  parish 
•lom  ^  ^^^  ^^^  *order  of  removal  were,  so  far  as  is  material  to  the 
^  decision  of  the  court,  as  follows.  "  The  examination  of  Sarah 
Sutton,  the  pauper,  taken  upon  oath  before  us,  two  of  her  majesty's  jus- 
tices of  the  peace  in  and  for  the  county  of  Worcester :  who,  upon  her  oath| 
saith,"  &c.  The  examination  stated  that  the  pauper  had  gained  no  settle- 
ment  in  her  own  right,  and  that,  seven  weeks  ago,  she  was  delivered  ol 
William,  a  male  bastard  child,  in  Shipston  upon  Stour. 

«  The  mark  of 
X 
Sarah  Surroy. 
<<  Taken  and  sworn  before  us,  this  thirty-first  day  of  December, 
one  thousand  eight  hundred  and  forty-two. 

William  Dickens,  H.  Townsend." 
Then  immediately  followed,  on  the  same  sheet  of  paper,  «  The  examina- 
tion of  Patience  Randall,  the  wife  of  Thomas  Randall,  of  Shipston  upon 
Stour,  in  the  county  of  Worcester,  labourer,  taken  this  thirty-first  day  of 
December,  one  thousand  eight  hundred  and  forty-two :  who,  upon  her  oath, 
saith,''  &c.    This  examination  stated  that  «the  pauper  Sarah  Sutton,"  was 


6  Adolphus  &  Ellis,  N.  S.  120 

mtness's  daughter,  and  was  bom  at  the  parish  of  Atherstone  upon  Stour, 
in  Warwickshire,  and  iUegitimate. 

«  The  mark  of 

X 
Patience  Raivdall. 
« Taken  and  sworn,  this  thirty-first  day  of  December,  one 
thousand  eig^t  hundred  and  torty-two,  before  us. 

WiLLUM  Dickens,  H.  Townsend." 
Those  two  examinations  filled  the  second  and  third  *pages  of    p^.^i 
the  sheet  of  paper ;  the  first  page  of  which  was  occupied  by  the    '- 
notice  of  chargeability  and  order  of  removal.    The  whole  was  duly  sent  by 
the  overseers  of  the  respondent  to  the  oyerseers  of  the  appellant  parish. 

The  case  then  stated  the  grounds  of  objection  upon  which  the  session^ 
grounded  their  decision ;  the  two  which  alone  are  material  to  the  judgmex^ 
of  the  court  were,  in  substance,  as  follows. 

2.  That  the  examination  of  Sutton  contains  no  legal  evidence  showing 
that  either  she  or  her  child  is  settled  in  Atherstone  upon  Stour. 

3.  That  it  does  not  appear,  by  the  said  examinations,  that  the  examina- 
tion of  Randall  was  taken  before  two  of  her  majesty's  justices  of  the  peace 
of  the  county  of  Worcester,  nor  that  she  was  examined  before  two  justices 
of  the  peace  of  the  county  of  Worcester,  touching  the  place  of  the  legal 
settlement  of  Sutton,  or  before  the  justices  who  signed  the  order  of  removal. 

Selfe  and  Beadon  in  support  of  the  order  of  Sessions.  The  examination 
of  Patience  Randall  does  not  appear  to  have  been  taken  by  competent 
authority.  The  parties  taking  it  appear  merely  as  individuals  in  no  official 
character.  It  is  true  that  the  examination  of  Sarah  Sutton,  which  is  on  the 
same  sheet,  does  appear,  by  the  heading,  to  have  been  taken  before  justices 
having  jurisdiction,  whose  names  agree  with  those  signed  to  the  examina- 
tion of  Paticqce  Randall.  But  that  is  not  sufficient.  The  heading  of  the 
first  examination  is  not  general,  but  states  only  that  the  examination  of  Sarah 
Sutton  was  taken  before  two  justices.  The  court  cannot  see  that  the  identity 
of  the  names  is  not  accidental.  And  there  is  nothing  to  show  that  the  same 
sheet  does  not  contain  proceedings  *taken  before  different  parties,  |-««no 
on  the  same  day.  In  Bex  v.  Stepney^  Burr.  S.  C.  23,  an  order  was  ^ 
made  by  parties  styling  themselves  justices  «  for  the  county  aforesaid,"  two 
counties  having  been  named :  and  it  was  held  bad.  The  court,  in  aiding 
faults  of  description  of  this  kind,  has  never  gone  farther  than  in  Regina  v. 
SUksione^  2  Q.  B.  520,  where  the  jurat  was,  «  sworn  before  me,"  <<  and  1 
do  hereby  certify,"  &c.,  to  which  were  attached  the  signatures  of  two  jus- 
tices :  and  it  was  held  that  each  justice  might  have  adopted  the  jurat  for 
himself.  There  Williams,  J.,  seemed  to  think  that  the  order  could  be  sup- 
ported only  because  the  form  of  the  objection  appeared  to  admit  that  the 
examination  was  rightly  taken.  To  sustain  thi^  order,  would  be  going  much 
iarther.     Examinations  are  now  construed  as  strictly  as  orders. 

WkUmore  and  Huddkstone^  contra.    The  original  examinations  are  not 

62 


122        Reg.  v.  Inhabitants  of  Shipston.  T.  T-  1844. 

sent)  under  sect.  79  of  stat.  4  &  6  W.  4,  c.  76,  but  only  copies.  It  cannot 
be  necessary  that  in  such  copies  there  should  be  transcribed  the  formal  part 
of  the  instrument :  enough  appears  here  to  give  the  information  which  the 
section  requires.  When  the  second  examination  is  looked  at  together  with 
the  first,  the  names  sufficiently  indicate  what  the  jurisdiction  is ;  and  the 
second  examination,  by  mentioning  « the  pauper  Sarah  Sutton,"  connects 
itself  with  the  first.  The  court  will  give  a  reasonable  intendment  to  what 
appears,  as  in  Regitia  v.  SUkstone^  2  Q.  B.  520,  and  Begina  v.  Rotherhamj 
3  Q.  B.  776. 
Lord  Denman,  C.  J.    There  is  much  more  in  the  second  objection  than 

might  be  supposed  at  first  sight.    *The  examination  of  Patience 
^     Randall  appears  to  have  been  taken  in  this  way.     (His  lordship 
then  read  so  much  of  the  case  as  related  to  the  point.)    Now,  neither  in 
the  examination  nor  in  the  jurat  is  it  stated  that  the  examination  was  taken 
before  persons  who  had  authority  to  take  it.     In  one  part  of  the  argument 
it  was  urged  that  this  deficiency  was  immaterial ;  for  that  a  copy  only  of 
the  examinations  is  transmitted  under  sect.  79  of  stat.  4  &  5  W.  4,  c.  76 ; 
and  that  this  is  substantially  done,  if  the  copy  contain  the  facts  which  the 
deponent  has  sworn  to.  I  am  not  at  all  sure  that  this  would  be  a  compliance 
with  the  act.     But,  supposing  it  to  be  so,  we  must  assume  here  that  that 
which  was  sent  as  a  copy  was  a  complete  copy  of  the  examination.    That 
of  the  pauper  is  correct,  heading  and  all.    But,  if  the  second  stands  alone, 
it  is  quite  imperfect :  and,  in  my  opinion,  it  does  stand  alone.     There  is  no 
reference  to  the  former :  nothing  in  it  to  show  that  the  parties  taking  the 
examination  were  other  than  private  individuals.     It  is  true  that  the  second 
examination  is  on  the  same  paper  with  the  first,  which  is  properly  headed. 
But  that  is  only  one  of  several  circumstances  from  which  the  inference  is 
suggested,  that  the  persons  before  whom  the  deposition  was  taken  had 
authority  to  take  it,  such  as  the  identity  of  name  in  the  parties  examined  as 
well  as  that  of  the  persons  signing  the  jurat,  and  possibly  their  handwriting. 
I  think  that  such  an  important  matter  as  the  authority  to  administer  an  oath 
on  the  subject  ought  to  be  distinctly  stated,  and  not  lefl  to  inference  at  alL 
Pattcson,  J.  I  think  we  must  hold  that  the  copies  here  are  full  and  true. 

It  is  said  that  copies  of  the  *jurats  need  not  have  been  sent.  Sap- 
^  pose  the  jurats  of  both  the  examinations  had  been  omitted,  and 
copies  of  the  bodies  of  the  examinations  only  sent:  we  should  then  have 
the  same  objection  in  this  form ;  that  it  would  appear  that  the  first  examina- 
tion was  taken  before  two  justices,  but  only  that  the  second  was  in  some 
way  taken.  Again,  we  could  not  leave  out  the  commencement  of  the 
examinations ;  for  it  is  there  only  that  the  de|5onent's  names  appear  so  as 
to  make  the  examinations  intelligible.  Taking  then  the  copy  to  be  correcti 
is  this  second  examination  one  upon  which  the  deponent  could  be  indicted 
for  perjury  ?  If  not,  it  is  not  a  legal  examination.  Taken  by  itself,  I  should 
say  that  it  could  not  be  the  subject  matter  of  an  indictment  for  perjury.  And, 
if  we  were  to  allow  it  to  be  connected  with  the  previous  examination  be- 
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cause  the  two  are  on  the  same  paper,  we  should  next  be  asked  to  apply  the 
■ame  rule  to  aflSdavits.  If  one  affidavit  purported  to  be  sworn  «  before  me 
a  commissioner,"  &c.,  it  would  be  urged  that  any  affidavit  on  the  same 
paper,  coming  after  that,  must  be  taken  to  be  so  sworn  also,  though  the 
words  «<  a  commissioner,"  &c.,  were  omitted.  It  is  impossible  to  say  to 
what  extent  we  might  be  required  to  go. 

Williams,  J.  At  first  I  was  much  struck  with  Mr.  Whitmore^s  remark, 
that  the  case  shows  only  the  copy  transmitted  to  the  appellants,  so  that  we 
have  no  knowledge  that  the  original  has  not  a  proper  heading.  But,  upon 
consideration,  I  think  that  copies  of  the  whole  documents  appear  to  have 
been  sent :  and  then  comes  the  question  whether  the  particularity  of  the 
first  examination  is  not  fatal  to  the  second,  by  showing  that  *the  p««^. 
same  form  is  not  there  preserved.  The  first,  as  we  have  it,  shows  *• 
a  jurisdiction  under  which  it  would  be  competent  to  indict  for  perjury :  but 
the  second  is  in  that  respect  utterly  bare,  and,  neither  by  reference  nor 
otherwise,  shows  the  character  of  the  parties  takmg  the  examination. 

Coleridge,  J.  I  agree  with  the  rest  of  the  court,  after  much  hesitation 
and  regret.  We  must  treat  the  documents  set 'out  in  the  case  as  identical 
tn  their  contents  with  the  originals :  the  objection  is  taken  on  the  assump- 
tion of  that  identity.  Mr.  Beadon  urges  that  the  examinations  must  be 
construed  as  strictly  as  an  order.  To  that  proposition  I  should  not  assent 
without  some  qualification.  As  to  them,  the  magistrates  are  to  make  up 
their  minds  upon  the  effect  of  what  the  witnesses  say :  if  their  expressions 
convey  to  them  a  clear  meaning,  and  that  is  sufficient  for  the  purpose 
required,  we  cannot  interfere  with  their  construction,  unless  submitted  to 
Hs,  although  we  ourselves  should  not  have  so  understood  them.  But,  as  to 
orders  of  magistrates,  we  must  take  upon  ourselves  to  examine  what  is  the 
•trictly  legal  effect  of  the  language  used.  The  principle,  however,  is  appli* 
cable,  as  stated,  to  all  that  the  examinations  must  show  in  order  that  juris- 
diction  should  appear.  Now  they  must  show,  on  their  faces,  whether  they 
are  taken  before  a  proper  jurisdiction.  Can  we  then  infer,  from  the  circum- 
tance  that  the  two  examinations  were  written  on'^the  same  paper,  that  they 
were  taken  before  the  same  authorities  i  In  this  particular  case  a  hardship 
seems  to  be  produced  by  allowing  the  objection ;  and  this  will  always  be 
when  the  case  approaches  the  dividing  line.  But  I  am  compelled  p«,o»c 
*to  ask,  as  my  brother  Patteson  does,  where  are  we  to  stop  ?  Shall  ^ 
we  examine  handwriting,  for  the  purpose  of  identifying  the  persons  who 
take  the  examinations?  Or  shall  we  admit  parol  evidence  ?  We  had  better 
adhere  to  the  general  rule :  and  nothing  is  easier  than  for  magistrates  to 
draw  these  docunaents  m  the  regular  form,  and  so  avoid  all  questions. 

Order  of  Sessions  confirmed. 
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The  QUEEN  0:  DENIS  JOHN  BLAKE  and  JOHN  CHAMBERLAIN 

TYE.    May  30. 

A  ooont  for  coiupiiBcy  duurged  that  T.  and  B.  oooBpiTed  to  cause  certain  goods  wluch  had  been 
and  were  imported  and  brought  into  the  port  of  London  from  parte  beyond  the  seaiy  and 
in  respect  whereof  certain  duties  of  customs  were  then  and  there  due  and  payable  to  the 
^ueen,  to  be  carried  away  from  the  port  and  delivered  to  the  owners  without  payment  ol 
a  great  part  of  the  duties,  with  intent  thereby  to  defiaud  the  queen ;  not  further  describing 
the  goods  or  the  meads  of  e&cting  the  objects  of  th^  conspiracy.  Held  sufficient,  on  moticm 
in  arrest  of  judgment 

T.  did  not  appear ;  B.  pleaded  Not  guil^.  On  his  trial  it  was  proved  that  T.  was  agent  & 
the  importer  of  the  goods,  B.  a  landing  waiter  at  the  custom  house ;  that  it  was  T.'s  doty, 
(under  stat  3  db  4  W.  4,  c.  52,  s.  24,)  to  make  an  entry  describing  the  quantity,  dec,  of  tbe 
goods ;  that  a  copy  of  such  entry  was  delivered  to  B.,  who  was  to  compare  this  copy  with  the 
goods,  and,  if  they  corresponded,  to  write  « correct"  on  T.'s  entry ;  whereupon  T.  would 
receive  the  goods  on  payment  of  the  duty  according  to  his  entry.  It  was  further  proved  that 
T.'s  entry  was  marked  **  correct"  by  B.,  and  corresponded  with  B.'s  copy ;  that  payment  was 
made  according  to  the  quantity  there  described,  and  that  the  goods  were  delivered  to  T. 
Evidence  was  then  offered  of  an  entry  by  T.,  in  his  day  book,  of  the  charge  made  by  him 
on  the  importer,  ahowing  that  T.  charged  as  for  duty  paid  on  a  larger  quantity  than  appeared 
by  the  entry  and  copy  before  mentioned.    Held  admissible  evidence  against  B. 

It  was  proved  that  B.  received  thee  proceeds  of  a  check  drawn  by  T.  after  the  goods  were 
passed.  The  counterfoil  of  this  check  was  offered  in  evidence,  on  which  an  account  was 
written  by  T.,  showing,  as  was  suggested,  that  the  check  was  drawn  for  half  the  aggregats 
proceeds  of  several  transactions,  one  of  which  corresponded  in  amount  with  the  diHerenos 
between  the  duty  paid  and  the  duty  really  due  on  the  above  goods.  Held,  not  evidence 
against  B. 

Information  by  the  attorney-general  for  a  misdemeanor. 

The  first  count  charged  that  the  defendants,  vrickedly,  &c.,  intending  to 
cheat  and  defraud  the  queen,  heretofore,  to  wit  on,  &c.,  at,  &c.,  (<did  un- 
lawfully and  fraudulently  conspire,  combine,  confederate  and  agree  together, 
and  with  divers  other  persons,"  &c.,  "to  *cause  and  procure  cer-  ^  ^ 
tain  goods,  wares,  and  merchandises,  which  had  been  and  were  l 
theretofore  imported  and  brought  into  the  port  of  London  from  parts  beyond 
the  seas,  and  in  respect  whereof  certain  duties  of  customs  were  then  and 
there  due  and  payable  to  our  said  lady  the  queen,  to  be  taken  and  carried 
away  from  the  said  port,  and  to  be  delivered  to  the  respective  owners 
thereof  without  payment  to  our  said  lady  the  queen  of  a  great  part  of  the 
duties  of  customs  so  then  and  there  due  and  payable  thereon  as  aforesaid ; 
with  intent  thereby  then  and  there  to  defraud  our  said  lady  the  queen  in  her 
said  revenue. of  the  customs.     In  contempt,"  &c. 

The  second  count  charged  the  defendants  with  conspiring,  <<  by  false  and 
fraudulent  representations  and  statements  of  and  concerning  the  numbers, 
measures,  weights  and  values,  respectively!  of  certain  foreign  goods,  wares 
and  merchandises,  which  had  been  and  were  theretofore  imported  and 
brought  into  the  said  port  of  London  from  parts  beyond  the  seas,  and  in 
respect  whereof  certain  duties  of  customs  were  then  and  there  due  and 
payable  to  our  said  lady  the  queen,  according  to  the  numbers,  measuresi 
weights,  and  values,  respectively,  of  the  said  foreign  goods,  wares,  and  mer* 
cbandises  respectivelyi  to  deprive  and  defraud  our  said  lady  the  queen  of  a 
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great  part  of  the  said  duties  of  customs  so  due  as  aforesaid.    In  con- 
tempt," &c. 

The  third  count  charged  the  defendants  with  having  conspired,  ^^by 
fraudulently  and  unlawfully  omitting  and  neglecting  to  make  and  give  a 
true,  full  and  correct  declaration  and  description  of  the  particulars  of  the 
numbers,  measures,  weights  and  values,  respectively,  of  certain  foreign 
goods,  wares  and  merchandises,  respectively,  which  had  been  and  were 
theretofore  imported  *and  brought  into  the  said  port  of  LoTidon  from  -«« ^o 
parts  beyond  the  seas,  and  in  respect  whereof  certain  duties  of  cus-  1- 
toms  were  then  and  there  due  and  payable  to  our  said  lady  the  queen 
according  to  the  numbers,  measures,  weights  and  values,  respectively,  of 
the  said  foreign  goods,"  &c.,  <<  respectively,  to  deprive  and  defraud  our  said 
lady  the  queen  of  a  great  part  of  the  said  duties  of  customs  so  due  as  afore- 
said.    In  contempt,"  &c. 

The  fourth  count  described  the  conspiracy  to  be  <<  to  cheat  and  defraud 
our  said  lady  the  queen  of  divers  large  sums  of  money  then  being  due  and 
payable  to  our  said  lady  the  queen  in  respect  of  the  duties  of  customs  of 
this  realm.    In  contempt,"  &c. 

Tye  did  not  appear :  Blake  pleaded  Not  guilty. 

On  the  trial,  before  Lord  Denman,  C.  J.,  at  the  London  sittings  after 
Michaelmas  term,  1843,  it  appeared  that  Tye  was  a  custom  house  agent, 
and  Blake  a  landing  waiter.  Evidence  was  given  of  the  practice  in  the 
custom  house  on  sight  entries,  made  under  stat.  3  &  4  W.  4,  c.  52.(a)  It 
appeared  that  the  importer,  or  his  agent,  *on  making  the  declara-  ^^ 

tion  necessary  for  a  sight  entry,  and  giving  a  description  of  the  '- 
goods,  sufficient  for  their  identification,  receives  an  order  for  their  being 
landed ;  that  afterwards  the  importer,  or  his  agent,  makes  out  what  is  called 
the  perfect  entry,  which  should  contain  the  particulars  of  the  goods  neces- 
sary to  determine  the  amount  of  duty.  The  perfect  entry  is  left  at  the 
custom  house  ;  and  the  particulars  are  there  copied  into  what  is  called:  a 
blue  book,  which  is  then  delivered  from  the  custom  house  to  the  landing 
waiter  who  is  to  examine  the  goods.  The  landing  waiter  examines  the* 
goods  in  the  presence  of  the  importer  or  his  agent ;  and,  if  he  finds^that  the 

(a)  «*  For  the  geneml  regulations  of  the  ciurtoms."  Sect  24  enacts  «  Thai  if  the  importer 
of  anj  goods,  or  his  agent  after  full  conference  with  him,  shall  declare  before  the  coUector  or 
controUer  Uiat  he  cannot  for  want  of  full  information  make  a  full  or  perfect  entry  oC  such  goods» 
and  shall  make  and  subscribe  a  declaration  to  the  truth  thereof  it  shall  bo  lawful  for  the  col- 
lector and  controller  to  receive  an  entry  by  bill  of  nght  for  the  packages  or  parcels  of  such 
goods  by  the  best  description  which  can  be  given,  and  to  grant  a  warrant  thereupon)  in  order 
that  the  same  may  be  provisionally  landed,  and  may  be  seen  and  examined  by  such  impfirter^ 
in  pre»*nce  of  the  proper  officers ;  and  within  three  days  afier  any  gsoods  shall  have  beeu  so 
landed,  the  importer  shall  make  a  full  or  perfect  entry  thereof,  and  shall  either  pay  down  all 
duties  which  shall  be  due  and  payable  upon  such  goods,  or  shall  duly  warehouse  the  same, 
aooording  to  the  purport  of  the  full  or  perfect  entry  or  entries  so  made  for  such  goods,  or  for  the 
several  parts  or  sorts  thereof:  provided  always,  that  if  when  full  or  perfect  entry  be  at  any  time 
Bade  for  any  goods  provisionally  landed  as  aforesaid  by  bill  of  sight,  such  entry,  shall  not  be 
msde  in  manner  hereinbefora  required  for  the  due  landing  of  goods,  such  goods  shall  bo  deemed 
to  be  goods  landed  without  due  entry  thereof,  and  shall  be  subject  to  the  like  fbrfeitura  aooord^ 
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particulars  correspond  with  those  in  the  blue  book,  he  writes  the  word 
«  correct,"  with  his  initials,  across  the  perfect  entry ;  and  the  goods  are 
afterwards  delivered  to  the  importer  upon  payment  of  the  duties  so  ascer- 
tained. 

It  was  shown  that  some  goods  were  imported,  and  that  Tye  acted  as 
agent  for  the  importer  and  obtained  a  sight  entry :  Blake  acted  as  landing 
waiter.  The  goods  were  passed  to  Tye,  the  duty  having  been  paid  on  the 
perfect  entry  made  out  by  Tye,  which  was  produced  in  evidence,  and  shown 
to  correspond  with  the  entry  in  the  blue  book,  also  produced.  It  was  then 
proposed,  on  the  part  of  the  prosecution,  to  put  in  Tye's  day  book,  and  to 
show,  by  Tye's  own  entry  therein,  that  the  quantity  of  the  goods  was  much 
larger  than  appeared  by  the  perfect  entry  and  blue  book,  and  that  the  im- 
porter  had  been  charged  the  duties  by  Tye  on  such  •larger  amount, 
J  and  had  paid  them  to  him  accordingly.  For  the  defendant,  it  was 
objected  that  the  entry  in  Tye's  book  was  not  evidence  against  Blake.  The 
lord  chief  justice,  however,  received  it. 

Evidence  was  also  given  to  show  that  a  check  drawn  by  Tye  for  a  cer- 
tain sum,  and  dated  after  the  goods  were  passed,  had  been  cashed,  and 
the  proceeds  traced  to  Blake.(a)  It  was  then  proposed,  on  the  part  of  the 
prosecution,  to  put  in  evidence  the  counterfoil  or  butt  of  this  check,  in  Tye's 
check  book,  on  which  was  written  an  account,  showing,  as  was  contended, 
that  the  check  was  drawn  for  a  sum  amounting  to  half  the  profit  arising 
from  transactions  including  the  alleged  fraud  on  the  revenue,  as  manifested 
by  the  amounts  of  the  several  items  in  that  account.  To  this  evidence 
also  an  objection  was  taken,  similar  to  that  before  mentioned.  The  lord 
chief  justice  received  the  evidence. 

Other  evidence  was  also  given,  as  to  the  contents  of  the  parcels  landed.(&) 

Verdict:  Guilty. 

In  Hilary  term,  (January  25th,)  1844, 

Cockhurn  moved  for  a  new  trial  on  the  above  objections,  and  also  in 
arrest  of  judgment.  The  information  v^  bad,  because  it  has  not  the  certainty 
requisite  according  to  the  rule  laid  down  by  De  Grey,  C.  J.,  in  Aer  v. 
^  Home^  2  Cowp.  672,  682.(c)    "  The  charge  must  contain  such  •a 

•I  description  of  the  crime,  that  the  defendant  may  know  what  crime 
it  is  which  he  is  called  upon  to  answer;  that  the  jury  may  appear  to  be 
warranted  in  their  conclusion  of  *  Guilty'  or  <  Not  guilty'  upon  the  premises 
delivered  to  them ;  and  that  the  court  may  see  such  a  definite  crime,  that 
they  may  apply  the  punishment  which  the  law  prescribes.  This  I  take  to 
be  what  is  meant  by  the  different  degrees  of  certainty  mentioned  in  the 
books."  To  which  it  must  be  added  that  the  indictment  ought  to  be  such 
as  to  enable  the  defendant  to  use  the  proceeding  in  support  of  a  plea  of 

•  («)  The  defendant**  counsel  denied  that  this  tracing  had  been  distincUy  made  out;  but  be 
•lie  argued  that,  aaBuming  it  to  be  made  out,  the  objection  to  the  evidence  waa  not  rennoreJ* 

(6)  Evidence  was  in  fiict  given  of  several  transactions :  but,  as  both  the  objections  to  "^ 
0videnoe  applied  to  one  of  theoi,  it  is  thought  sufficient  to  confine  the  feport  to  that. 

{«)  See  Eegina  v.  Rowedy  3  Q.  B.  180;  Re^na  v.  Kenriek,  5  Q.  B.  49. 
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autrefois  convict  or  autrefois  acquit.  Here  no  description  of  the  goods  is 
given,  except  that  duties  were  payable  upon  the  importation  of  thein.  Some 
articles  may  be  imported  without  any  duty ;  this  is  therefore  an  attem  )t  to 
describe  goods  by  drawing  an  inference  of  law.  The  court  ought  to  judge 
whether  the  goods  are  so  liable,  and,  for  that  puqiose,  ought  to  have  brought 
before  it  the  nature  of  the  goods.  In  Rex  v.  Everett^  8  6.  &  C.  114,  the 
defendant  was  charged  with  unlawfully  soliciting  a  custom  house  officer  to 
violate  his  duty  by  forbearing  to  detain  goods  and  merchandisss.  The 
goods  were  described  sufficiently  as  <( spirituous  liquors:"  but  judgment 
was  arrested,  because  the  only  description  of  the  officer  was  that  he  was 
«  employed  in  the  service  of  the  customs,"  and  that  it  was  his  duty,  as  such 
« person  so  employed,"  to  arrest  and  detain  all  such  goods,  &c.  Lord 
Tenterden  said :  <<  The  allegation  that  it  was  his  duty  to  seize  goods  which 
apon  importation  were  forfeited,  is  an  allegation  of  matter  of  law.  That 
being  so,  the  fact  from  which  that  duty  arose  ought  to  have  •been  p^i^^ 
stated  in  the  count.  If,  indeed,  it  could  be  said  to  be  the  duty  of  ^ 
every  person  employed  in  the  service  of  the  customs  to  seize  such  goods, 
then  the  allegation  would  have  been  sufficient.  But  it  clearly  is  not  the 
duty  of  every  such  person ;  as,  for  instance,  it  is  not  the  duty  of  a  porter 
employed  in  the  service  of  the  customs  to  seize  such  goods."  And  he 
referred  to  Max  v.  Roberts^  12  East,  89,  as  in  point.  It  would  not  be 
sufficient  to  charge  an  officer  with  extorting  illegal  fees,  or  a  party  with  ob- 
taining goods  by  false  pretences,  without  further  description.  [Patteson,  J., 

referred  to  Rex  v. ,  1  Chitt.  Rep.  698;  and  Lord  Denman,  C.  J., 

to  Regina  v.  Pedk,  9  A.  &  E.  686.]     Rex  v. ,  1  Chitt.  Rep.  698,  was 

an  indictment  for  conspiring  to  defraud  J.  W.  of  «  divers  goods :"  now  a 
conspiracy  to  defraud  a  party  of  any  goods  would  be  a  misdemeanor,  not  so 
a  conspiracy  to  pass  any  goods  through  the  custom  house.  [Patteson,  J. 
The  fourth  count  here  is  for  conspiring  to  defraud  the  queen  of  moneys  due 
in  respect  of  the  customs.]  That  is  not  shown  to  be  an  offence  unless  these 
were  goods  liable  to  the  customs,  (a) 

Lord  Denman,  C.  J.  I  do  not  feel  the  smallest  doubt  that  this  indict- 
ment is  good.  The  charge  is  for  conspiracy  to  procure  imported  goods,  in 
respect  of  which  duties  were  payable,  to  be  delivered  to  the  owners  with- 
out payment.  That  is  the  substance  of  the  first  count :  the  fourth  count  is 
in  effect  the  same,  and  may  perhaps  be  liable  to  the  same  objection.  I  can- 
not think  it  necessary  to  specify  the  goods.  It  was  matter  of  evidence, 
what  the  goods  were  to  which  •the  conspiracy  related.  The  parties 
might  have  conspired  without  knowing  what  they  were :  they  might  ^ 
have  laid  their  heads  together  to  cheat  the  queen  of  whatever  customable 
goods  they  could  pass.  The  case  is  not  like  that  cited,  of  soliciting  a 
custom  house  officer  to  neglect  his  duty.     There  it  was  necessary  to  show 


(a)  Some  atttbnritie8»  cited  in  moving,  tie  not  mentionad  above,  bat  an  loflkiently 
ii  the  aigoasnt  on  diowing  caufe. 
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that  the  party  solicited  was  such  an  officer  that  the  duty  was  iocumbent  on 
him. 

Patteson,  J.  The  first  count  shows  the  ofTence  which  is  charged  as 
clearly  as  can  be  done  in  a  case  of  this  kind.  As  to  a  future  plea  ot 
auterfois  convict  or  auterfob  acquit,  (he  identity  of  the  ofience  must  be 
matter  of  evidence  in  ninety-nine  instances  out  of  a  hundred,  in  the  case  of 
charges  of  conspiracy.  We  know  that  9  general  count  for  a  conspiracy  to 
bring  the  House  of  Commons  into  contempt  would  be  good,  though  the 
means  were  not  set  forth :  and,  in  such  a  case,  the  identity  of  the  ofience, 
if  the  party  were  indicted  again,  must  be  made  matter  of  evidence. 

WiGHTMAN,  J.(a)  I  am  of  the  same  opinion.  In  Rex  v.  GUly  2  B. 
&  Aid.  204,  the  defendants  were  charged  with  conspiring  by  divers  false 
pretence^  and  subtle  means  and  devices  to  obtain  from  A.  and  B.  divers 
large  sums  of  o^oney,  and  to  cheat  and  defraud  them  thereof :  and  it  was 
held  that,  the  gist  of  the  oflence  being  the  conspiracy,  it  was  sufficient  only 
to  state  the  act  ^nd  its  object,  and  not  necessary  to  set  out  the  specific 
means.  Mr.  Oocldfurft?$  objection  would  apply  to  almost  every  case  of 
•  041  conspiracy  to  defraud  a  party  of  goods.  It  is  true  that  there  •might 
-'  arise  some  difficulty,  on  a  plea  of  auterfois  acquit  or  auterfois  con- 
vict, from  the  want  of  particularity  in  the  indictment.  That,  in  most  cases, 
must  be  supplied  by  parol  evidence :  it  is  very  seldom  that  enough  appears 
on  the  face  of  an  ipdictment  to  enable  a  defendant  to  dispense  with  such 
proof.  Rule  for  arresting  judgment  refused. 

On  the  other  point, 

Cur.  adv.  vuU. 

The  court,  in  the  same  te^m,  ^January  27th,  1844,)  granted  a  rule  nisi  for 
a  new  trial. 

Sir  F.  Thesigefj  solicitor-general,  and  W.  F.  Pollock  now  showed  cause. 
First,  as  to  the  admissibility  of  the  day  book.    It  is  true  that  the  declara- 
tions and  acts  of  one  defendant  are  not  evidence  against  another  until  a 
conspiracy  has  been  proved.     But  here  evidence  had  been  given  of  a  con- 
spiracy between  Tye  and  Blake ;  for  it  had  been  shown  that  the  perfect 
entry  made  by  Tye  corresponded  with  the  entry  in  the  blue  book,  con- 
firmed, as  correct,  by  Blake.     The  rest  was  mere  detail:  and  it  then  was 
competent  to  the  prosecutor  to  show,  by  the  declaration  of  Tye,  that  the 
representation  which  he  and  Blake  had  combined  to  make  was  false.    Oa         , 
the  motion  for  the  rule  several  authorities  were  cited.  In  1  East's  PI.  Cr.  96,         1 
it  is  said  that,  in  cases  founded  in  conspiracy,  <<  the  conspiracy  or  agreement         I 
among  several  to  act  in  concert  together  for  a  particular  end  must  be         ' 
established  by  proof,  before  any  evidence  can  be  given  of  the  acts  of  any 
person  not  in  the  presence  of  the  prisoner.    And  this  must,  generally  speak*         ^ 
•i^^l    ^"^'  ^^^  ^^^^  ^^  evidence  of  the  parly's  own  acts,  and  cannot  be        , 
-'    collected  from  the  acts  of  others,  independent  of  his  own ;  as  b}'        1 

(a)  Coleridge,  J.y  wmi  abmit  ' 
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express  evidence  of  the  fact  of  a  previous  conspiracy  together,  or  of  a  coo^ 
current  knowledge  and  approbation  of  each  other's  acts.  But  it  may  also 
be  done  by  evidence  of  acts  of  the  prisoner,  and  of  any  other  with  whom 
be  is  attempted  to  be  so  connected,  concurring  together  at  the  same  time 
and  to  the  same  purpose  or  particular  object."  In  2  Russell  on  Crimes, 
697, 3d  edit.,  the  rule,  adopted  from  1  Phil.  £v.  199, 9th  edit.,  is  laid  down 
as  follows.  <<  An  able  writer  upon  the  law  of  evidence  lays  down  the  follow- 
ing doctrine  with  respect  to  the  acts  or  words  of  one  conspirator  being 
evidence  against  the  others.  Where  several  persons  are  proved  to  have 
combined  together  for  the  same  illegal  purpose,  any  act  done  by  one  of  the 
party,  in  pursuance  of  the  original  concerted  plan,  and  with  reference  to 
the  common  object,  is  in  the  contemplation  of  law  the  act  of  the  whole 
party,  and,  therefore,  the  proof  of  such  act  would  be  evidence  against  any 
of  the  others  who  were  engaged  in  the  same  conspiracy ;  and,  further,  any 
declarations,  made  by  one  of  the  party  at  the  time  of  doing  such  illegal  act, 
seem  not  only  to  be  evidence  against  himself,  as  tending  to  determine  the 
quality  of  the  act,  but  to  be  evidence  also  against  the  rest  of  the  party,  who 
are  as  much  responsible  as  if  they  had  themselves  done  the  act.  But  what 
one  of  the  party  may  have  been  heard  to  say  at  some  other  time,  as  to  the 
share  which  some  of  the  others  had  in  the  execution  of  the  common  design, 
or  as  to  the  object  of  the  conspiracy,  cannot,  it  is  conceived,  be  admitted 
•as  evidence  to  affect  them  on  their  trial  for  the  same  offence.  And, 
in  general,  proof  of  concert  and  connection  must  be  given,  before  ^ 
evidence  is  admissible  of  the  acts  or  declarations  of  any  person  not  in  the 
presence  of  the  prisoner.  It  is  for  the  court  to  judge  whether  such  connec- 
tion has  been  sufficiently  established ;  but  when  that  has  been  done,  the 
doctrine  applies  that  each  party  is  an  agent  for  the  others,  and  that  an  act 
done  by  one  in  furtherance  of  the  unlawful  design,  is  in  law  the  act  of  all, 
and  that  a  declaration  made  by  one  of  the  parties,  at  the  time  of  doing  such 
an  act,  is  evidence  against  the  others."  The  other  authorities  referred  to 
in  this  passage  are  Starkie  on  Evidence,(a)  1  Phill.  Ev.  477 ;  The  Queen's 
Case^  2  Brod.  &  B.  302 ;  Rex  v.  Stone,  6  T.  R.  527,  and  Rex  v.  Watson, 
2  Stark.  N.  P.  C.  116,  141 ;  to  which  may  be  added  Rex  v.  Salter,  5  Esp. 
125,  and  Rexy.  Hardy,  24  How.  St.  Tr.  199.(6)  The  result  of  the  autho- 
rities seems  to  be  that,  where  the  conspiracy  charged  is  of  a  very  general 
nature,  (as,  for  instance,  to  excite  disaffection,  or  to  convey  treasonable 
information,)  concert  in  the  purpose  must  be  established  by  evidence  before 
the  act  or  declaration  of  one  party  can  be  admissible  as  against  the  other. 
Still,  in  order  to  establish  the  fact  of  that  concert,  the  separate  acts  of  the 
individuals  may  be  proved  for  the  purpose  of  showing  the  existence  of  a 
common  object.  This  is  the  view  taken  by  Coleridge,  J.,  in  Regina  v. 
Murphy,  8  C.  &  P.  297,  310.  And  here  the  entry  in  the  book  was  not  a 
mere  declaration :  it  accompanied  the  act  of  receiving  from  the  importer. 

(a)  8ee  Vol.  11.,  p.  325,  dec,  (3d.  ed.) 
(6)  See  pp.  436,  447,  454. 

H 
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•1 Q71  *Next,  as  to  the  counterfoil.  The  account  was  shown  to  be 
^  connected  with  Tye's  check ;  and  the  check  produced  money  which 
Blake  received.  Then  the  question  was,  whether  the  money  was  so  given 
and  received  in  respect  of  the  imputed  fraud :  if  it  was,  the  payment  and 
receipt  were  parts  of  the  transaction  itself.  Now  this  was  properly  proved 
by  the  entry  on  the  counterfoil,  which  is  not  a  mere  statement,  but  a  calca* 
lation  performed  with  a  view  to,  and  either  accompanied  or  immediately 
followed  by,  the  drawing  of  the  check,  which  was  a  step  in  carrying  the 
conspiracy  into  effect. 

Cockburn^  (with  whom  were  Humfrey  and  Warren^)  contri,  was  stopped 
by  the  court. 

Lord  Denman,  C.  J.  I  have  no  doubt  as  to  the  first  point.  The  evidence 
clearly  was  receivable.  The  day  book  was  evidence  of  something  done  in 
the  course  of  the  transaction,  and  was  properly  laid  before  the  jury  as  a 
step  in  the  proof  of  the  conspiracy. 

As  to  the  counterfoil,  I  felt  much  doubt  at  the  time  of  the  trial.  The 
admission  of  the  evidence  was,  however,  pressed  for  on  the  part  of  the 
prosecution ;  and  I  thought  that  it,  perhaps,  proved  an  act  necessary  to  be 
done,  as  Mr.  Pollock  puts  it,  to  carry  the  conspiracy  into  effect.  But,  on 
consideration,  I  think  that  is  not  so.  The  conspiracy  was  fully  effected 
before  that  was  done.  The  evidence,  therefore,  is  on  the  same  footing  as 
evidence  that  Tye  told  some  other  party  that  he  had  paid  Blake  money  on 
account  of  the  fraud.  It  resembles  the  letter  of  Thelwall  which  was  rejected 
in  Rex  v.  Hardy,  24  How.  St.  Tr.  447.  •Of  what  is  it  a  statement? 
•I  If  we  received  every  statement  of  a  party  shown  to  be  a  conspira- 
tor, we  should  often  find  ourselves  embarrassed  by  a  party  relying  upon  a 
statement  of  his  own,  to  exonerate  himself.  In  Rex  v.  Watson^  2  Stark. 
N.  P.  C.  140,  papers  found  at  the  lodgings  of  one  of  the  conspirators,  not 
on  trial,  were  admitted  against  another  conspirator,  though  not  found  till 
afier  the  apprehension  of  the  latter,  nor  directly  proved  to  have  been  there 
before  his  apprehension.  That  seems  to  have  been  done  upon  the  assump* 
tion  that  the  other  evidence  showed  that  the  lodgings  had  not  been  entered 
in  the  interval,  and  because  the  matter  in  the  papers  was  closely  connected 
with  the  alleged  conspiracy.  The  language  reported  to  have  been  there 
used  by  the  court  is,  perhaps,  too  general,  if  read  without  reference  to  the 
particular  facts.  Those  facts  took  the  case  out  of  the  rule  in  Rex  v.  Hardy^ 
24  How.  St.  Tr.  865,  &c.  But  the  court  thought  that  an  endorsement, 
whibh  did  not  appear  to  be  connected  with  the  general  design,  was  not 
evidence.  The  case,  therefore,  is  rather  an  authority  against  the  admission 
of  this  evidence.  The  evidence  then  must  be  rejected,  on  the  principle 
that  a  mere  statement,  made  by  one  conspirator  to  a  third  party,  or  any  act 
of  such  conspirator  not  done  in  pursuance  of  the  conspiracy,  is  not  evidence 
for  or  against  another  conspirator. 

Patteson,  J.  I  entirely  agree  on  both  points.  As  to  the  first,  it  is  laid 
down  that  you  must  establish  the  fact  of  a  conspiracy  before  you  .\an  OiA^ 
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the  act  of  one  the  act  of  all.    But  you  are  not  bound  to  bring  the  parties 
into  each  other's  presence;  the  concert  may  be  shown  *by  either    j.^^,,^ 
direct  or  indirect  evidence.    The  day  book  here  was  evidence  of    ^ 
what  was  done  towards  the  very  acting  in  concert  which  was  to  be  proved. 
It  was  receivable  as  a  step  in  the  proof  of  the  conspiracy. 

As  to  the  counterfoil,  it  seems  to  me  to  have  nothing  to  do  with  the  con« 
apiracy.  What  is  the  charge  ?  A  conspiracy  to  defraud  the  customs.  That 
appears  to  have  been  done  before  the  check  was  drawn ;  the  check  had 
nothing  to  do  with  carrying  the  conspiracy  into  effect.  The  principle  in 
Rbx  v.  Watsonj  2  Stark.  N.  P.  C.  140,  is  quite  in  analogy  with  this  decision : 
and  the  same  distinction  was  taken  in  Regina  v.  Murphy^  8  C.  &  P.  305, 
where  my  brother  Coleridge  rejected  evidence  of  what  was  said  after  the 
transaction.  Here  the  evidence  offered  is  of  a  statement  made  after  the 
conspiracy  was  effected. 

Williams,  J.  I  am  of  the  same  opinion  on  both  points.  As  to  the  day 
book,  I  agree  that  it  is  not  necessary  that  the  charge  of  conspiracy  should 
be  made  out  per  taltum :  this  cannot  be  requisite,  unless  we  are  prepared 
to  say  that  nothing  can  prove  a  conspiracy  except  hearing  the  parties  talk 
together.  If  this  be  not  necessary,  it  follows  that  the  existence  of  a  con 
apiracy  may  be  shown  by  the  detached  acts  of  the  individual  conspirators. 
Therefore,  the  entry  made  by  Tye  in  his  day  book  was  admissible,  in  order 
to  show  one  act  done  with  the  common  purpose. 

The  writing  on  the  counterfoil  is,  in  effect,  a  declaration  by  Tye  for  what 
purpose  he  had  drawn  the  check,  and  how  the  money  was  to  be  applied. 
To  what  did  this  relate?  To  a  conspiracy  at  that  time  ^completed.  r««^^ 
In  Aat  T.  WaUm^  2  Stark.  N.  P.  C.  140,  the  only  doubt  was,  ^  ^ 
vhether  the  interval  of  time  was  not  so  great  as  to  have  allowed  another 
party  to  place  the  document  where  it  was  found. 

CoLEBiDGE,  J.  I  agree  with  the  rest  of  the  court  on  both  points.  As  to 
tiie  first,  we  have,  indeed,  not  heard  Mr.  Cockbwm;  but  I  feel  a  very  strong 
persuasion  that  he  would  not  have  convinced  me  that  the  day  book  was 
inadmissible. 

As  to  the  counterfoil,  it  is  quite  clear  that  no  declaration  of  Tye  can  be 
received  in  evidence  against  Blake  which  was  made  in  Blake's  absence, 
and  did  not  relate  to  the  furtherance  of  the  common  object.  What  then 
was  this  statement  ?  It  was  made  by  Tye  after  the  common  object  was 
efl^ted ;  and  it  is  suggested  merely  to  have  related  to  the  division  of  the 
plunder.  It  is  a  memorandum,  not  merely  of  the  check  drawn,  but  of  a 
large  account  containing  several  items,  made  out  for  Tye's  own  use.  How 
can  that  be  connected  with  the  conspiracy  ?  It  is  suggested  that  Blake's 
receipt  of  the  money  connects  him  with  the  entry.  That  may  make  it  more 
credible  that  the  connection  existed ;  but  it  still  does  not  bring  the  case 
within  the  rule  which  makes  the  declaration  of  one  conspirator  evuience 
against  another.  Rule  absolute  for  a  new  tnai. 


141  REa  V.  Lord  Hastings.  T.  T.  1844. 


•141]  •The  QUEEN  v.  Lord  HASTINGS  and  GAY,  Esquire.     June  3. 


On  application  to  two  juiCioM  under  itat  2  &  3  Vict  c.  85,  a.  1,  by  goaidiana  of  a  unioii^  if» 
an  order  of  maintenance,  an  objection  was  miooeadiilly  taken  to  the  evidence  offered  to  pioft 
that  the  notice  of  application  was  idgned  by  a  majority  of  the  goaidianB ;  no  other  endenoi 
was  given ;  and  the  justices  thereupon  refuted  to  make  an  order.  HMf  that  die  jnstioei 
were  not  bound  to  award  costs,  under  slat  4  dc  6  W.  4,  c.  76,  s.  73,  fix  that  there  had  bees 
no  "hearing^  of  the  application. 

Gunning,  in  last  Easter  term,  obtained  a  rule,  on  behalf  of  John  Shep* 
herd,  calling  upon  two  justices  for  Norfolk  to  show  cause  why  a  roandamo^ 
should  not  issue,  commanding  them  to  make  an  order  upon  the  guardians 
of  the  poor  of  the  Aylsham  Union,  in  the  said  county,  <«  to  pay  to  the  said 
John  Shepherd  the  full  costs  and  charges  incurred  by  him  in  resisting  an 
application  made  by  the  guardians  of  the  poor  of  the  said  union  to  the  said 
justices,  at  a  petty  sessions  held  before  them,  at,"  &c.,  «  for  an  order  upon 
the  said  John  Shepherd  to  reimburse  the  said  union  for  the  maintenance 
and  support  of  a  female  bastard  child  of,"  &c. ;  «<  upon  the  hearing  of  which 
said  application  the  said  justices,  at  the  said  petty  sessions,  did  not  think 
fit  to  make  any  order  thereon,  but  then  and  there  refused  to  make  any  order 
thereon,  and  dismissed  the  same." 

The  rule  was  granted  on  an  affidavit  of  Shepherd,  which  stated  that  he 
was  served  with  a  notice  purporting  to  be  signed  by  the  chairman  and  six- 
teen other  guardians  of  the  union,  which  notice  was  annexed  to  the  affidavit, 
and  stated  the  intention  of  the  guardians  to  apply  to  the  justices  for  an 
order  of  maintenance  against  Shepherd.  That  Shepherd  attended  with  his 
attorney  and  witnesses  before  the  two  justices  named  in  the  rule,  produced 
the  order,  and  admitted  the  service.  That  (^thereupon,  and  after  such 
^  -  admission,  the  said  justices  called  upon  *the  parties  appearing  at 
^  the  said  petty  sessions  in  support  of  the  said  application  to  prove 
that  the  same  was  signed  by  a  majority  of  the  guardians(a)  who  by  law 
ought  to  have  signed  the  same ;  but  they  were  unable  to  give  such  proof, 
and  the  same  was  not  proved."  <<That  thereupon,  and  upon  the  hearing 
of  the  said  application  as  aforesaid,  the  said  justices,  so  assembled  at  the 
petty  session  as  aforesaid,"  &c.,  «<  then  and  there  did  not  think  fit  to  make 
any  order  thereon,  but  then  and  there  refused  to  make  any  order  thereop, 
and  dismissed  the  said  application."  That  Shepherd's  attorney  then  applied 
ibr  an  order  for  costs,  which  the  justices  refused  ta  make.  There  was  also 
a  statement  as  to  the  expenses  incurred. 

In  answer,  the  clerk  to  the  justices  deposed  <<  that  there  was  no  hearing 
of  the  application"  otherwise  than  was  mentioned  in  the  minutes  of  the 
proceedings,  a  copy  of  which  was  verified  by  him  and  annexed  to  bis 
affidarit.  From  these  it  appeared  that  Shepherd's  attorney,  Mr.  Rackham, 
admitted  the  service  of  the  notice.  The  minutes  contained  the  entries 
following : 

(a)  See  Regina  v.  The  JusUeu  of  Cambndgt$kirt^  7  A.  ds  E.  400. 
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<«The  piosecatora  are  called  on  to  prove  that  the  notice  is  signed  by  a 
majority  of  the  guardians  of  the  Aylsham  Union,  present  on  the  19th  of 
March  last^  when  the  order  was  signed.  They  tender  Mr.  John  Rump,  the 
guardian  of  the  parish  of  Flindolvestone,  to  prove  this.  Mr.  Rackham 
objects,  Mr.  Rump  being  one  of  the  prosecutors.  On  looking  to  the  notice, 
it  appears  that  Mr.  John  Rump  is  one  of  the  guardians  who  signed  the 
notice."  <«Case  dismissed;  Mr.  Rump  being  one  of  the  guardians  who 
signed  the  notice,  and  therefore  *one  of  the  prosecutors,  and,  with 
his  exception,  there  being  no  one  to  prove  that  the  notice  is  sigricd  l 
by  a  majority  of  the  guardians  present  at  the  Aylsham  Union  on  the  19th 
March,  1844,  when  this  prosecution  was  ordered.  No  costs,  as  the  case  is 
stopped  by  a  preliminary  objection." 

Erie  now  showed  cause.  Sect  73  of  stat.  4  &  5  W.  4,  c.  76,  enact^i 
that  no  application  for  an  order  <<  shall  be  Aearef '  at  sessions  unless  fourteen 
days'  notice  shall  have  been  given  «  under  the  hands  of  such  overseers  of 
guardians,"  &c.,  and  then  provides  that,  « if  upon  the  hearing  of  such 
application  the  court  shall  not  think  fit  to  make  any  order  thereon,  it  shall 
order  and  direct  that  the  full  costs  and  charges  incurred  by  the  person  so 
intended  to  be  cha]^;ed  in  resisting  such  application  shall  be  paid  by  such 
overseers  or  guardians."  Here  the  two  justices,  (acting,  under  stat.  2  &  3 
Vict.  c.  85,  s.  l,(a)  with  the  authority  given  to  the  Quarter  Sessions  by 
stat.  4  &  5  W.  4,  c.  76,  ss.  72,  73,)  have  not  heard :  they  have  acted  on 
(he  early  part  of  sect.  73  of  stat.  4  &  5  W.  4,  c.  76,  which  prohibits  the 
bearing  in  default  of  due  notice.  The  applicant,  in  fact,  after  successfully 
objecting  to  the  case  being  heard,  demands  that  the  magistrates  shall  act  as 
if  it  had  been  heard.  Begina  v.  TAe  Recorder  ofExeterj  5  Q.  B.  342,  will 
be  cited  on  the  other  side.  There  this  court  held  that  costs  ought  to  be 
given  where  an  application  for  an  order  of  maintenance  was  dismissed 
because  the  applicants  appeared,  on  the  hearing,  not  to  be  proper  parties  to 
apply:  but  the  case  was  not,  a9  here,  stopped  on  *a  preliminary  r^-^iA 
objection :  the  merits  as  between  the  parties  before  the  sessions,  ^ 
were  discussed  and  decided  upon. 

Gttftftffijf,  contrl.  Begbia  v.  The  Recorder  of  ExeteTy  5  Q.  B.  342,  shows 
that  this  was  a  hearing :  the  evidence  was  received  to  prove  one  essential 
step  in  the  case;  and  it  fell  short  of  proof.  Under  stat.  8  5t  9  W.  3,  c.  30, 
8.  3,  costs  may  be  given  by  Quarter  Sessions  in  quashing  an  order  of  removal 
ibr  mere  informality ;  Rez  v.  CaUingham,  2  A.  &  E.  250.  In  Regina  v^ 
SkanpeTj  1  Q.  B.  119,  parties  applying  for  an  order  of  maintenance  had 
duly  entered  an  application ;  but,  when  the  case  was  called  on,  they  did 
not  appear,  though  the  party  against  whom  they  applied  did :  and,  no  order 
being  made^  the  sessions  gave  costs :  and  this  court  upheld  their  proceeding. 
The  legislature  cannot  have  intended  that  a  party  should  lose  his  costs  if  hti 
insists  on  a  preliminary  objection. 

Lord  Demman,  C.  J.    I  think  this  party  is  not  entitled  to  costs.    He  haA 

(a)  See  novr  ftet  7  d&  8  Vict  c  101, «.  1, 9, 3, 4. 
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prevented  the  hearing,  b j  insisting  on  the  want  of  notice :   and  the  ca&e 
therefore  does  not  fall  within  stat  4  &  5  W.  4,  c.  76,  s.  73. 

Patteson,  J.  This  case  turns  entirely  on  stat  4  &  5  W.  4,  c.  76,  s.  73. 
The  sessions  cannot  hear  unless  there  has  been  due  notice.  Accordingly, 
the  present  applicant  insists  on  the  want  of  notice,  and  thereby  prevents  a 
hearing ;  afler  which  he  says  that  there  has  been  a  hearing.  Regina  v. 
^  tSiampeTj  1  Q.  B.  119,  was  not  decided  on  *the  point  of  notice: 

^•1    nor  was  Regina  v.  The  Recorder  of  Exeter^  5  Q.  B.  342,  where  an 
order  was  asked  for  by  parties  not  entitled  to  apply. 

Williams,  J.  On  the  grounds  already  taken,  I  think  the  authorities 
cited  do  not  warrant  the  giving  of  costs  here.  It  is  too  much,  first  to  say 
that  the  justices  shall  not  hear,  and  then  to  insist  that  they  are  wrong  in 
assuming  that  they  have  not  heard. 

WiGHTMAN,  J.  I  am  of  the  same  opinion,  taking  into  consideration  the 
language  of  sect.  73,  and  the  conduct  of  Mr.  Gunning* b  client.  He  objects 
successfully  to  the  hearing,  for  want  of  proof  of  notice;  and  then  he 
requires  that  the  case  shall  be  considered  to  have  been  heard. 

Rule  discharged. 


DANIEL  V.  GRACIE.    June  3. 

The  proprietor  of  a  honte  and  of  a  marl  pit  and  brick  mine  demised  the  house,  by  unwrittm 
agreement,  to  D.  from  a  day  named ;  and  it  was  at  the  same  time  agreed  between  them, 
without  writing,  that  D.  should  take  the  mari  pit  and  the  brick  mine,  and  should  pay  quar- 
terly, at  the  usual  quarter  days,  %d,  per  solid  yard  for  all  the  mari  that  he  got,  and  It.  ^  per 
thousand  for  all  the  bricks  that  he  niAde.  D.  took  the  marl  and  made  bricks  accordingly,  and 
paid  the  stipulated  sums  for  a  time ;  but  they  afterwards  fell  into  arrear. 

Hildt  that  the  agreement  for  the  mari  pit  and  brick  mine  was  a  demise  of  the  land  from  year 
to  year,  at  a  rent  capable  of  being  ascertained  with  certainty,  and  for  which,  therefore,  the 
lessor  might  distrain. 

Replevin.  First  count  for  goods  taken  in  a  dwelling  house  in  the  parish 
of  Burslemi  Staffordshire.  Second  count  for  goods  taken  in  a  certain  close 
in  the  same  parish,  described  by  abuttals. 

Cognisance.  As  to  the  first  count,  for  rent  due  in  respect  of  the  dwelling 
house. 

^  -  'As  to  the  second  count,  (except  as  to  the  taking  of  certain  of 
^  the  goods  therein  mentioned,)  that  plaintiff"  held  and  enjoyed  a  cer- 
tain marl  and  slack  pit,  in  and  parcel  of  the  close  in  which,  &c.,  as  tenant 
thereof  to  Richard  Edward  Creswell,  under  a  demise  thereof  theretofore 
made  at  a  certain  rent,  viz.  %d.  for  every  cubic  yard  of  marl  and  slack  dug 
and  gotten  by  plaintiff*  from  and  out  of  the  said  pit,  payable  quarterlyi  to 
wit  on,  &c.,  (the  usual  quarter  days ;)  and,  because  a  large  sum,  &c.,  to 
wit,  16/.  16«.  lid.,  of  the  rent  last  aforesaid »  for  and  in  respect  of  divers^ 
to  wit,  five  hundred  and  six,  cubic  square  yards  of  marl  and  slack  dug  and 
gotten  by  plaintiff*  from  and  out  of  the  said  pit  during  the  quarter  of  a  year 
ending  25th  Decemberi  1841,  and  part  of  another  quarter,  to  wit,  the 
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quarter  then  next  preceding,  became  and  was  on  the  day  and  year  last 
aforesaid  due,  &c.,  defendant,  as  bailiff  to  R.  £.  C,  well  acknowledges 
the  taking  of  the  said  goods,  &c.,  the  same  then  being  in  and  upon  the  said 
marl  and  slack  pit  so  being  parcel  of  the  said  close  in  which,  &c.,  and 
justly,  &c. :  verification.  And,  as  to  the  residue  of  the  second  count,  that 
plaintiflr  held  and  enjoyed  a  certain  brick  mine,  in  and  parcel  of  the  close 
in  which,  &c.,  as  tenant  to  R.  E.  C.  under  a  demise  thereof  theretofore 
made  at  a  certain  rent,  viz.  the  sum  of  Is,  for  every  one  thousand  bricks 
made  and  burnt  by  plaintiff  from  the  said  mine,  payable  quarterly,  to  wit, 
&c.,  (the  usual  quarter  days ;)  and,  because  a  large  sum,  &c.,  to  wit,  13s.  4(i., 
of  the  rent  last  aforesaid,  for  and  in  respect  of  divers,  to  wit,  8000,  bricks 
made  and  burnt  by  plaintiff  from  the  said  mine  during  the  quarter  of  a  year 
ending  on  29th  September,  1841,  became  and  was  on  the  day  and  year  last 
aforesaid  due,  &c.,  defendant,  as  bailiff  of  R.  E.  C,  well  acknowledges 
the  taking  of  *the  residue  of  the  goods,  &c.,  in  and  upon  the  said 
brick  mine  in  and  parcel  of  the  said  close,  &c.,  and  justly,  &c.  '- 
Verification. 

The  only  pleas  in  bar  which  it  is  material  to  state  were :  3.  As  to  the 
cognisance  pleaded  to  the  last  count,  except  as  to  the  taking  of  the  goods 
in  that  cognisance  excepted,  that  plaintiff  did  not  hold  or  enjoy  the  said 
marl  and  slack  pit,  in  and  parcel,  &c.,  as  tenant  thereof  to  R.  £.  C.  under 
the  said  supposed  demise,  &c.,  in  manner  and  form,  &c. :  conclusion  to  the 
country.  Issue  thereon.  5.  To  the  cognisance  pleaded  to  the  residue  of 
the  last  count,  that  plaintiff  did  not  hold  or  enjoy  the  said  brick  mine,  in 
and  parcel,  &c.,  (as  in  the  third  plea :)  conclusion  to  the  country.  Issue 
thereon. 

On  the  trial,  before  Williams,  J.,  at  the  Staffordshire  summer  aisizes, 
1843,  it  appeared  that  in  September,  1840,  the  plaintiff  was  occupying  a 
house  of  which  Mr.  Creswell  was  proprietor,  and  a  conversation  took  place 
between  the  plaintiff  and  Green,  Creswell's  agent,  respecting  the  future 
terms  of  plaintiflC^s  tenancy.  Green,  (who  was  the  principal  witness  for  the 
defendant,)  stated  that  he,  on  that  occasion,  agreed,  in  consequence  of  some 
repairs  done  by  plaintiff,  that  plaintiff  should  have  the  house  rent  free  till 
the  ensuing  12th  of  November,  from  which  time  he  was  to  hold  it  at  a 
certain  rent.  There  was  a  marl  and  slack  pit,  then  open,  near  the  bouse: 
and  it  was  agreed,(a)  in  the  same  conversation,  that  plaintiff  (who  was  a 
potter,  dealer  in  mari,  and  brickmaker)  should  take  the  marl  pit,  and 
should  pay  8d.  per  solid  yard  for  all  the  marl  that  he  got.  It  was  to  be 
paid  quarterly,  at  the  four  usual  quarter  days.  It  was  also  agreed  r«.  .q 
at  *the  same  time  that  plaintiff  should  take  a  brick  mine,  then  in  *• 
work,  belonging  to  Mr.  Creswell,  at  Burslem,  and  should  pay  Ij;.  8d,  per 
thousand  for  all  bricks  made ;  the  payments  to  take  place  quarteriy.  No 
written  agreement  was  proved.  The  plaintiff  had  made  payments  for  the 
marl  pit  and  brick  mine  before  the  arrear  in  question  accrued.     It  war 

(a)  The  witpMi  did  not  jpnkm  to  itate  anj  predae  tenns  of  the  agreement 
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objected,  for  the  plaintiff,  that  on  this  evidence  there  did  not  appear,  as  to 
the  marl  pit  and  brick  mine,  any  demise  under  uhich  a  distress  for  rent 
could  be  made ;  and  that  the  agreement  for  the  pit  and  mine  had  not  the 
certainty  requisite  in  a  lease,  as  to  the  subject  matter  or  the  time  when  the 
enjoyment  was  to  commence,  and  was,  in  fact,  a  mere  license.  The  learned 
judge  gave  leave  to  move  to  enter  a  verdict  for  the  plaintiff  on  the  third  and 
fifth  Issues :  and  a  verdict  was  taken  for  the  defendant  on  all. 

In  Michaelmas  term,  1843,  JEJ.  Yardley  moved  for  a  rule  to  show  cause 
why  a  verdict  should  not  be  entered  for  the  plaintiff  on  the  third  and  fifth 
issues,  or  anew  trial  had.  He  cited  Doe  dem,  Hanleyy.  Woody  2  B.  &Ald. 
724 ;  and  contended  that  the  agreement  as  to  the  pit  and  mine  conveyed 
merely  one  of  those  uncertain  interests  in  land  which  have  been  held  to 
require  a  wiitten  contract  under  stat.  29  Car.  2,  c.  3,  s.  4.  A  rule  nisi  was 
granted.     In  last  Easter  vacation,(a) 

Whateky  and  Greaves  showed  cause.     This  case  is  distinguishable  from 
Doe  dem.  Hanky  v.  Woodj{a)  where  nothing  was  granted  but  a  permission  to 
•1AOT     enter  upon  land  and  take  minerals  there  found;  here  it  may  *be 
J     collected  from  the  evidence  that  the  plaintifi*  was  to  have  the  soil 
itself;  the  house,  the  marl  pit  and  the  brick  mine  were  all  taken  together, 
as  the  subject  of  one  contract.     Words  «  whether  they  run  in  the  form  of  a 
license,  covenant,  or  agreement,"  are  sufficient  to  constitute  a  lease,  if  they 
show  « the  intent  of  the  parties,  that  the  one  shall  divest  himself  of  the 
possession,  and  the  other  come  into  it  for  such  a  determinate  time  ;"  4  Bac. 
Abr.  816,  (7th  ed.,)  Leases^  &c.,  (K.)    And  (he  plaintiff  here  has  adopted 
the  agreement  as  a  demise  by  paying  rent.     The  terms  of  the  holding  are 
indeed  so  far  uncertain  that  the  rent  cannot  be  pscertained  without  a  mea- 
surement :  but  a  periodical  measurement  to  ascertain  the  rent  is  common  in 
the  mining  districts ;  and  cerium  est  quod  cerium  reddi  potest.     The  stipu- 
lations here  are  like  the  ordinary  one,  that  if  a  tenant  converts  pasture  land 
into  arable  he  shall  pay  rent  at  such  a  rate.     [Lord  Denman,  C.  J.     There 
the  lease  generally  gives  an  express  power  to  distrain.]    That  is  only  for 
greater  caution.     The  agreement  in  this  case  is  good  as  a  lease  from  year 
to  year  within  stat.  29  Car.  2,  c.  3,  s.  .1 :  no  question  arises  on  sect.  4, 
because  this  is  a  cognisance  for  rent,  not  an  «  action"  brought  <^  to  charge 
any  person"  «  upon  any  contract  or  sale  of  lands,"  «  nor  any  interest  in  or 
concerning  them."     <*  The  statute,"  Lord  Ellenborough  says,  in  Crosby 
X.  Wadsworthj  6  East,  601,  611,  <(doe8  not  expressly  and  immediately 
vacate  such  contracts,"  (under  sect.  4.)  "  if  made  by  parol ;  it  only  pre- 
cludes the  bringing  of  actions  to  enforce  them  by  charging  the  contracitng 
party  or  his  representatives,  on  the  ground  of  such  contract,  and  of  some 
1  p.n      8^>PP^sed  breach  thereof:"  •and  the  contract,  in  that  case,  was  held 
J     not  binding  only  on  the  ground  of  its  having  been  discharged  while 
it  was  executory.    Here  it  is  executed  ;  and  the  defendant  relies  on  sect.  1. 
Bayley,  B.,  says,  in  Edge  v.  Strafford^  1  Cro.  &  J.  391,  397,  S.  G. 
(a)  May  lOlh.    Bofore  Lofd  Denman,  C.  J.,  Pattemn,  William^  niiid  Wightman,  /•• 
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I  Tyr.  295,  301 :  <<  The  effect  then  of  the  Statute  of  Frauds,  as  far  as  it 
applies  to  parol  leases  not  exceeding  three  years  from  the  making,  is  this, 
that  the  leases  are  valid,  and  that  whatever  remedy  can  be  had  upon  them, 
in  their  character  of  leases,  may  be  resorted  to ;  but  they  do  not  confer  the 
sil^t  to  sue  the  lessee  for  damages  for  not  taking  possession." 

E.  Yardley^  contra.  No  demise  was  proved.  [Patteson,  J.  As  to  the 
point  on  the  Statute  of  Frauds,  I  see  nothing  in  it.  Why  was  this  not  a 
tenancy  from  year  to  year?]  The  evidence  showed  no  tenancy,  but  a  license 
merely.  The  house  is  distinct  from  the  other  subject  matters  of  the  cogni* 
sances.  It  appears  that  after  the  house  was  taken  something  was  said  about 
the  pit  and  brick  mine,  and  it  was  agreed  that  the  plaintiff  should  take  the 
marl  and  clay  on  certain  terms,  but  not  as  a  tenant,  subjecting  himself  to  a 
distress.  The  price  was  recoverable,  but  not  as  rent.  The  decisions  on 
sect.  4  of  the  Statute  of  Frauds,  do  not  apply  directly  to  this  case ;  bu( 
they  point  out  the  distinction  between  demises  and  the  less  certain  interests 
in  lands  which,  for  the  purposes  of  that  clause,  require  a  written  agreement. 
In  the  cases,  which  have  been  referred  to,  of  farming  leases,  and  in  mining 
leases,  it  is  usual  to  give  the  power  to  dbtrain  by  express  provision.  The 
objection  of  uncertainty  has  not  been  answered.  The  rule  ceWum  est^  9fc.^ 
applies  where,  to  ascertain  the  amount,  'nothing  beyond  a  mere 
computation  is  necessary ;  but  not  where  a  measurement  must  first  L 
be  made  of  something  which  is  to  be  taken.  It  does  not  appear  when  the 
supposed  tenancy  was  to  commence,  or  how  long  to  last.  If  there  was 
any,  it  was  only  a  tenancy  at  will,  and  no  distress  could  be  taken ;  Hegan 
▼.  Johnson,  2  Taunt.  148 ;  Dunk  v.  Hunter,  5  B.  &  Aid.  322 ;  Begnart  v. 
Porter,  7  Bing.  451 ;  Riseley  v.  Ryk,  11  M.  &  W.  16.  [Patteson,  J. 
If  a  party  says  to  another,  <«  you  shall  have  such  a  field,  paying  so  much 
quarterly,"  and  he  enters,  is  not  a  tenancy  created  at  that  rent  ?]  When  the 
rent,  as  such,  has  been  paid  ;  not  before.  As  to  the  certainty  of  leases  in 
respect  of  their  continuance,  it  is  said  in  4  Bac.  Abr.  835,  Leases,  &c., 
(L.)  3,  that  (<  this  ought  to  be  ascertained  either  by  the  express  limitation 
of  the  parties  at  the  XitAe  of  the  lease  made,  or  by  a  reference  to  some  col- 
lateral act,  which  may  with  equal  certainty  measure  the  continuance  thereof." 

Cur.  adv.  vuU, 

Lord  Denbian,  C.  J.,  now  delivered  the  judgment  of  the  court.  After 
stating  the  material  part  of  the  pleadings,  his  lordship  proceeded  as  follows. 

It  was  in  proof  that  the  plaintiff  and  the  agent  of  the  said  Creswell 
agreed  that  the  phintiff  should  take  a  certain  marl  and  slack  pit,  and  pay 
yearly  Sd,  per  yard  for  all  the  marl  and  slack  got,  at  the  four  usual  quarterly 
days.  It  was  also  at  the  same  time  agreed  that  the  plaintiff  should  work  a 
brick  mine,  and  pay  \s.  8d.  per  thousand  for  all  bricks  made,  quarterly  at 
the  usual  days. 

*It  appeared  that  these  pits  or  mmes,  near  to  a  house  of  Creswell         ^ 
occupied  by  the  plaintiff,  (for  the  rent  of  which  a  distress  was  put    '- 
in,  but  about  which  there  was  no  question,)  were  in  work  before  they  were 
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taken  bj  the  plaintiflT.  And  the  question  is,  whether  in  this  case  rent  is 
reserved  for  which  a  distress  lies.  That  land  was  the  subject  of  demise 
was,  we  believe,  hardly  questioned  in  the  argument.  Indeed,  from  the 
nature  of  the  thing,  the  work  in  the  mines  or  pits  could  not  be  prosecuted 
by  the  plaintiff  at  all  without  taking  land  in  proportion  to  the  extent  of  the 
operation. 

Now,  upon  the  principal  question,  we  find  in  Co.  Litt.  96  a,  the  follow- 
ing passage.  <<  It  is  a  maxim  in  law,  that  no  distress  can  be  taken  for  any 
services  that  are  not  put  into  certainty,  nor  can  be  reduced  to  any  certainty; 
for,  id  certum  est,  quod  certum  reddi  potest ;"  « and  upon  the  avowry, 
damages  cannot  be  recovered  for  that  which  neither  hath  certainty,  nor  can 
be  reduced  to  any  certainty.  And  yet  in  some  cases  there  may  be  a  cer- 
tainty in  uncertainty ;  as  a  man  may  hold  of  his  lord  to  shear  all  the  sheep 
depasturing  within  the  lord's  manor ;  and  this  is  certain  enough,  albeit  the 
lord  hath  sometime  a  greater  number,  and  sometime  a  lesser  number  there ; 
and  yet  this  uncertainty,  being  referred  to  the  manor  which  is  certain,  the 
lord  may  distrain  for  this  uncertainty.  Et  sic  de  similibus."  And  again 
at  page  142  a,  Lord  Coke,  in  commenting  upon  the  expression  <«  certain 
rent'*  in  the  text  of  Littleton,  observes,  «the  rent  must  be  certain,  or 
which  may  be  reduced  to  a  certainty ;  for  id  ceKum,"  &c.  «  And  the  rent 
may  as  well  be  in  delivery  of  hens,  capons,  roses,  spurs,  bows,  shafts,"  &c., 
«  or  other  profit  that  lieth  in  render,  office,  attendance,  and  such  like,  as  in 
payment  of  money." 

•In  the  present  instance,  however,  the  rent  is  reserved  in  money ; 
-■  and  the  amount  is,  according  to  the  criterion  of  Lord  Coke,  capable 
of  being  ascertained,  <^  certum  reddi  potest,"  by  the  number  of  cubic  yards 
of  marl  and  slack  got  in  the  one  case,  and  of  bricks  made  in  the  other. 
And  no  point  was  made  that  the  goods,  &c.  were  not  taken  upon  the  denoised 
premises. 

We  are  of  opinion,  therefore,  that  the  verdict  found  for  the  defendant 
upon  the  issues  joined  upon  the  pleas  to  the  above  cognisances  must  stand. 

Rule  discharged. 

The  QUEEN  v.  ROSE.    June  5. 

In  the  Highway  Act,  6  dc  6  W.  4,  c.  50,  a.  27,  which  directs  the  rorveyor  to  rate  all  property 
then  liable  to  be  rated  to  the  poor,  provided  that  the  same  rate  shall  also  extend  to  audi 
woods,  mines,  dicc^  aa  have  heretofore  been  usually  rated  to  the  highways,  the  words  **  usually 
rated'*  refer,  not  to  legal  rateability,  but  to  rating  in  point  of  (act,  and  to  Uie  practice  of  rating 
in  the  particular  parish,  not  in  the  country  generally. 

On  appeal  against  a  surveyor's  rate  on  timber  woods,  the  sessions  found  for  the  appellant,  sub- 
ject to  a  case,  which  stated  that  the  woods  were  not  liable  to  poor  rate:  that,  from  1809  down 
to  the  passing  of  stat  5  &  6  W.  4,  c  60,  they  had  not  been  rated  to  the  highways :  and  that 
timber  woods  of  a  like  description  had  always  been  rated  to  the  highways  in  the  maj<Nity  of 
parishes  in  the  oountzy  and  neighbourhood,  but  in  some  they  had  not  been  so  rated  since  1809. 

Htldt  that  the  appellants  woods  were  not  shown  to  be  chargeable  under  sect  27. 

On  appeal  by  Henry  Philip  Powys,  Esq.,  against  a  rate  made  by  Thomas 
Rose,  the  surveyor  of  the  parish  of  Whitchurch  in  the  counties  of  Oxford- 


6  Adolphus  &  Ellis,  N.  S.  153 

libire  and  Berkshire,  under  stat.  5  &  6  W.  4,  c.  50,  being  the  highway  rate, 
at  6d.  in  the  pound,  for  the  year  1843,  and  which  was  allowed  by  two 
justices,  &c.,  the  sessions  amended  the  rate  by  striking  out  the  name  of  the 
appellant,  and  the  word  and  sum  ^^Woodland^  48/.,"  at  which  he  was,  in 
and  by  the  said  rate,  among  other  properties,  assessed ;  and  by  altering  the 
aggregate  amount  of  the  annual  value  of  the  several  properties  in  respect  of 
which  •he  was  therein  rated  from  407/.  Is.  to  359/.  Is, ;  and  they  ^ 
confirmed  the  rate  in  all  other  respects,  subject  to  the  opinion  of  this  >- 
court  upon  the  following  case. 

The  appellant,  from  the  year  1838  up  to  and  at  the  time  of  the  making  of 
the  rate  appealed  against,  was  the  occupier  of  certain  timber  woods  within 
the  said  parish  of  Whitchurch,  the  same  not  being  saleable  underwood 
within  the  intent  and  meaning  of  the  act  of  43  Eliz.  c.  2,  s.  1,  but  being 
property  which,  at  the  time  of  the  passing  of  the  act  5  &  6  W.  4,  c.  50, 
and  also  at  the  time  of  the  making  of  the  said  rate,  was  not  liable  to  be 
rated  and  assessed  to  the  relief  of  the  poor.  From  the  year  1809  down  to 
and  including  the  year  in  which  stat.  5  &  6  W.  4,  c.  50,  was  passed,  the 
said  timber  woods  had  not  been  rated  to  the  highways  of  the  said  parish. 
Since  the  passing  of  that  statute,  the  appellant,  as  surveyor  of  the  highways, 
under  the  last  mentioned  statute,  for  the  year  1840,  rated  himself  in  respect 
of  the  said  timber  woods,  and  paid  such  rate.  Timber  woods  of  a  similar 
description  to  those  occupied  by  the  appellant  have  always  been  rated  to 
the  repairs  of  the  highways  in  the  majority  of  the  parishes  in  tbe  country 
and  neighbourhood ;  but  in  some  they  have  not  been  so  rated  since  the 
year  1809.  It  was  admitted  that,  if  the  appellant  was  rateable  in  respect 
of  the  woods  in  question,  the  amount  of  the  rate  was  fair:  and  the  only 
question  between  the  appellant  and  respondent  was,  whether  the  appellant 
was  rateable  in  respect  of  such  timber  woods.  If  the  court  should  be  of 
opinion  that  the  appellant  was  so  rateable,  the  order  of  sessions  was  to  be 
quashed  ;  if  of  the  contrary  opinion,  to  be  confirmed. 

•  Walesby  in  support  of  the  order  of  Sessions.  The  point  arises 
on  stat.  5  &  6  W.  4,  c.  50,  s.  27,  which,  <<  in  order  to  raise  money  l 
for  carrying  the  several  purposes  of  this  act  into  execution,"  enacts,  «  That 
a  rate  shall  be  made,  assessed,  and  levied  by  the  surveyor  upon  all  property 
now  liable  to  be  rated  and  assessed  to  the  relief  of  the  poor ;  provided  that 
the  same  rate  shall  also  extend  to  such  woods,  mines,  and  quarries  of  stone, 
or  other  hereditaments,  as  have  heretofore  been  usually  rated  to  the  high- 
ways;" and  the  question  is,  whether  the  hereditaments  spoken  of  in  the 
proviso  are  such  as  have  been  usually  rated  throughout  the  whole  kingdom 
or  only  in  the  parish  for  which  the  rate  is  made.  ( The  court  here  said  that 
it  would  be  most  convenient  to  bear  the  other  side  first.) 

Keating  and  Phinn  for  the  respondents.  The  proviso  relates  to  heredita- 
ments which,  before  the  statute,  have  been  legally  rated  throughout  the  king* 
dom ;  and  all  woods  were  rateable  for  the  highways,  (as  appears  by  stat.  13 
G.  3|  c.  78|  8.  34,  stat.  34  G.  3,  c.  74,  s.  4,  and  other  enactments  as  to 
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statute  duty,)  though  all  were  not  rateable  to  the  poor.  The  legislature 
cannot  have  meant  the  liability  to  depend  on  the  practice  in  a  particular 
parish.  Sect.  33  of  stat*  5  &  6  W.  4,  c.  50  does  give  a  specific  exemp- 
tion, in  the  case  where  <<  property,  or  the  owner  or  occupier  in  respect 
thereof,  has,  previous  to  the  passing  of  this  act,  been  legally  exempt  from 
the  performance  of  statute  duty,  or  from  the  payment  of  any  composition 
in  lieu  thereof,  or  of  highway  rate :"  but  under  that  clause,  if  it  were  alleged 
that  property  had  not  been  usually  rated  in  the  particular  parish,  the  court 
could  not  enter  into  such  a  question.  It  may  be  ''argued  that  the 
^  surveyor  of  a  parish  could  not  ascertain  what  had  been  usually  rated 
in  other  parts  of  the  kingdom ;  but  the  court  must  look  to  the  words  of  the 
statute,  not  to  a  suggested  inconvenience.  [Patteson,  J.  The  clause 
seems  to  imply  that  some  of  the  hereditaments  were  not  usually  rated.]  All 
woods  were  legally  rateable ;  the  expression  <<  usually"  may  refer  to  an 
exception  in  cases  where  there  have  been  compositions.  The  construction 
argued  for  on  the  other  side  would  release  parties  who  have  hitherto  con- 
tributed by  statute  labour.  The  appellant  is  seeking  a  special  exemption ; 
he  ought  to  point  out  words  which  expressly  give  it.  [Coleridge,  J.  If 
all  wood  was  in  point  of  law  rateable  to  the  highways  before  the  statute,  the 
words  (« heretofore"  <<  usually  rated"  can  refer  only  to  the  question  of  fact, 
what  has  been  rated  or  omitted  in  the  rates.]  Still  the  question  of  fact 
relates  to  the  general  usage  throughout  the  country.  [Lord  DE>*MAy,  C.  J. 
The  case  says  that  woods  like  the  appellant's  have  been  rated  »<  in  the 
majority  of  the  parishes  in  the  country  and  neighbourhood."  I  do  not  know 
what  is  meant  by  the  "  country"  or  ^<  neighbourhood."] 

Waleshy^  contrd.  What  has  been  <(  usually  rated,"  is  a  question  of  usage 
and  fact  to  be  determined  by  the  surveyor.  The  respondent's  construction 
makes  <<  rated"  synonymous  with  «  rateable."  (He  was  then  stopped  by 
the  court.) 

Lord  Denman,  C.  J.  It  is  impossible  to  put  a  satisfactory  construction 
on  this  clause.  The  expression  <«  such  woods"  «  as  have  heretofore  been 
usually  rated"  implies  that  particular  woods  have  not  heretofore  been 
-  *so.  But  it  seems  that  all  were  by  law  rateable ;  therefore,  I  do  not 
^  see  how  we  can  find  any  other  meaning  for  the  exception  than 
<<  woods  heretofore  actually  rated  in  the  parish  for  which  the  rate  is  made." 
The  case  states  that  these  woods  were  not  rated  from  the  year  1809,  till  the 
passing  of  the  statute ;  and,  if  so,  they  are  exempt  under  sect.  27.  I  do 
not  feel  perfectly  satisfied  with  this  construction ;  but  the  words  may  fairly 
bear  it. 

Patteson,  J.  The  words  «  have  heretofore  been  usually  rated"  must  be 
confined  to  the  particular  parish,  or  I  do  not  know  what  length  the  inquiiy 
may  go  to :  but  whether  the  particular  woods  are  meant,  or  only  the  kind 
of  wood,  I  do  not  say.  It  is  sufiicient  nere  that  the  woods  in  question  were 
not  rated,  nor  do  any  such  woods  appear  to  have  been  rated  in  the  parMi, 
from  1809  till  the  passbg  of  stat.  6  &  6  W.  4,  c.  50> 
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Williams,  J.  We  cannot  adopt  Mr.  Keating* s  argument  without  hold- 
ing that  <<  rated"  means  <^  rateable."  The  twenty-seventh  section  must 
contemplate  that  which  is  the  usual  mode  of  rating  in  the  particular  parish. 
Then  the  finding  of  the  sessions  decides  the  case  for  the  appellant. 

CoLEBiDGE,  J.  In  a  modern  act,  and  one  so  full  of  words  as  this,  the 
literal  construction  is  the  safe  one,  unless  another  be  clearly  shown  which 
^e  ought  to  adopt.  Under  this  clause,  it  would  not  be  difficult  for  the 
flunreyor  to  find  what  had  been  the  usage  in  the  parish ;  but  he  would  have 
great  difficulty  in  ascertaining  the  usage  of  a  ^<  neighbourhood,"  and  decid* 
ing  upon  *the  majority  or  minority  of  instances  in  so  wide  a  dis-  ^ 

trict.    And  the  comparative  difficulty  would  be  the  same  on  the    I- 
trial  of  an  appeal. 

Order  of  sessions  confirmed. 


The  QUEEN  v.  The  Inhabitants  of  STOICE  BLISS.    Jam  5. 

Pftxidi  offioen»  having  gi^n  notice  of  appeal  against  an  onler  of  removal,  Benred  a  coontai. 
mand,  stating  that  they  did  so  on  account  of  the  absence  of  a  witness,  but  should  give  finnll 
Dodoe  of  appeaL  The  countermand  was  too  late  for  the  sessions.  At  the  sessions,  the 
respondents  entexed  the  appeal  and  moved  for  costs.  The  sessions  made  an  order,  whereby, 
after  ledting  that  service  of  notice  of  appeal  on  the  respondents  had  been  proved,  and  that  no 
one  appeared  fiir  the  appeUants  to  prosecute  such  appeal,  they  adjudged  that  the  order  of 
vemoval  should  be  oonfirmed,  and  that  the  appellants  should  forthwith  pay  the  respondents 
15A  for  their  costs  and  charges  which  they  had  incurred  and  been  put  to  in  attending  tbo 
sessions  that  day  to  support  the  order. 

HM,  on  motion  to  qiiash,  that  the  order  of  confirmation  was  bad  for  want  of  jurisdiction,  and. 
tiiat  the  order  for  costs  could  not  be  separated  from  it ;  and  therefore  that  the  whole  must  be 
quashed. 

Sembk,  per  Pattssoit,  Willtaxs,  and  Colkbibob,  Js.,  that  an  order  for  costs  of  the  day  only, 
would  have  been  good,  under  stat  8  &  9  W.  3,  c.  30,  a.  3. 

Two  justices  made  an  order  for  the  removal  of  Ann  Wall  and  her  child' 
from  the  parish  of  Kingswinford,  Staflbrdshire,  to  the  parish  of  Stoke  Bliss, 
in  Herefordshire.  The  onler,  examinations,  and  notice  of  chargeability  were 
duly  transmitted  to  Stoke  Bliss,  and  the  churchwardens  and  overseers  of 
that  parish  gave  notice  of  appeal  at  the  next  Staflbrdshire  quarter  sessions, 
^th  the  grounds  of  such  appeal,  one  of  which  was  a  settlement  of  the 
paupers  in  a  third  parish.  The  sessions  began  on  Tuesday,  January  2, 
1844.  On  January  1st,  the  attorney  for  the  appellants  wrote  a  letter  to  the  ' 
overseers  of  Kingswinford,  stating  that  the  notice  of  appeal  was  counter- 
manded by  reason  of  the  absence  of  a  material  witness,  and  that  the  appel- 
lants were  prepared  to  receive  the  paupers,  but  should  give  fresh  notice  of 
appeal,  and  were  ready  to  furnish  the  respondents  with  any  information- 
which  might  prevent  their  •removing  the  paupers  and  incurring  fur- 
ther  expense.  The  letter  was  received  on  January  2d,  and  notice  ^ 
of  countermand  received  on  the  same  day.  By  the  practice  of  the  Stafford* 
fihire  sessions,  a  party  giving  notice  of  countermand  later  than  the  Mbnrlar 
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before  the  sessions^  is  liable  to  costs.  The  appellants  did  not  enter  their 
appeal  or  attend  the  sessions.  The  respondents  attended  and  moved  for 
costs,  calling  a  witness  who  proved  service  of  the  notice  and  grounds  of 
appeal,  and  the  countermand.  The  sessions  made  the  following  order. 
^  Stoke  BUBB'y  Upon  the  motion  of  Mr.  WhUmore^  of  counsel  for  the 
▼•  >  churchwardens  and  overseers  of  the  poor  of  the  parish  of 
JKn^«i;m/(iri3Kingswinford  in  the  county  of  Stafford,  and  upon  proof 
of  notice  of  appeal,  with  a  statement  in  writing  of  the  grounds  of  such  ap- 
peal, signed  by  the  churchwardens  and  overseers  of  the  poor  of  the  parish 
of  Stoke  Bliss,  in  the  county  of  Hereford,  having  been  given  to  the  said 
churchwardens,"  &c.,  «of  Kingswinford  fourteen  days  previous  to  the 
sessions  now  holden,  against  a  certain  order  under  the  hands,"  &c.,  "for 
the  removal  of  Ann  Wall,"  &c. ;  «  and  no  one  appearing  on  behalf  of  the 
appellants  to  prosecute  their  appeal :  It  is  ordered,  that  the  said  order  so 
made,"&c.,  "be,  and  the  same  is  hereby,  confirmed :  And  it  is  further 
ordered  that  the  said  churchwardens,"  &c.,  «  of  Stoke  Bliss  do  and  shall 
forthwith  pay  to  the  said  churchwardens,"  &c.,  "  of  Kingswinford  the  sum 
of  15/.  \0s.  for  the  costs  and  charges  which  they  have  incurred  and  been 
put  unto  in  attending  the  court  this  day  to  support  the  said  order.  By  the 
court,"  &c. 

The  order  was  removed  into  this  court  by  certiorari :  and,  on  a  former 

•ifim     ^^^  ^^  ^^^^  term,  W.  H,  Cooke  moved  *that  the  order  might  be 

-I     quashed,  on  affidavits  setting  forth  the  material  facts,  and  stating, 

(on  information  and  belief,)  that  the  appeal  was  entered,  and  the  fees  of 

entry  paid  by  the  respondents. 

Whitmore  now  showed  cause.  Entering  the  appeal  was  a  mistake ;  and 
the  session  had  no  power  to  confirm  the  order  of  removal :  but  stat.  8  &  9 
W.  3,  c.  30,  s.  3,  empowers  the  justices  in  sessions  to  give  costs  "  upon 
any  appeal  before  them  there  to  be  had,"  "  or  upon  any  proof  before  them 
there  to  be  made,  of  notice  of  any  such  appeal  to  have  been  given  by  the 
proper  officer  to  the  churchwardens,"  &.c.,  "of  any  parish  or  place, 
(though  they  did  not  afterwards  prosecute  such  appeal.")  This  case  is 
within  the  latter  alternative ;  the  sessions  had  jurisdiction  to  grant  costs ;  and 
their  order  is  divisible.     It  is,  in  fact,  two  orders  on  a  single  paper. 

W,  H,  Cooke,  contra.  The  sessions  were  misled  into  giving  judgment 
on  the  order  of  removal ;  and  the  costs  were  ancillary  to  that  judgment. 
Rigina  v.  The  Justices  of  the  West  Riding,  [Sheffield  v.  Crich,)  5  Q.  B.  1, 
shows  that  the  respondents  had  no  right  to  proceed  upon  the  appeal  itself. 
A  notice  of  appeal,  not  followed  up,  does  not  preclude  the  appellants  frota 
giving  a  fresh  notice  when  the  pauper  is  actually  removed :  "  and  as  the 
eighty-fourth  section  of  the  4  &  5  W-  4,  c.  76,  gives  the  expenses  of  main- 
tenance to  the  respondent  parish,  if  successful,  from  the  time  of  their  giving 
Qptice  of  the  chargeability,  no  material  injury  arises  to  them  from  the  delay;" 
Bj^a  v.  The  Justices  of  Middlesex,  9  Dowl.  P.  C.  163,  170.  [Patteson,  J. 
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•It  is  not  said  there  that  costs  are  not  to  be  recovered  in  the  mean-  p^-^- 
time.]  Costs  incurred  in  the  meantime  will  be  costs  in  the  cause  *- 
i^hen  the  final  decision  takes  place.  When  the  appeal  is  heard,  it  may 
turn  out  that  the  proceedings  on  the  part  of  the  respondents  were  vexatious. 
[Patteson,  J,  Suppose  the  appellants  do  not  choose  to  go  on.]  When 
the  time  for  appeal  has  wholly  gone  by,  the  respondents  may  apply  for 
costs  nnder  stat.  8  &  9  W.  3,  c.  30,  s.  3.  [Patteson,  J.  If  no  appeal 
is  prosecuted,  can  they  go  to  a  different  session  from  that  which  was  named 
in  the  notice  of  appeal  ?]  The  effect  of  stat.  8  &  9  W.  3,  c.  30,  s.  3,  is 
that  the  justices  may  award  costs  «  at  the  same  quarter  sessions"  at  which 
the  application  is  made.  But,  under  stat.  4  &  5  W.  4,  c.  76,  the  costs 
could  not  be  applied  for  till  the  appeal  is  either  decided  or  finally  abandoned. 
The  order  here  is  so  worded  as  to  include  the  general  costs  of  the  appeal, 
not  merely  the  costs  occasioned  by  a  notice  countermanded  too  late. 

Lord  Denman,  C.  J.  The  appellants  in  this  case  gave  a  notice  of 
countermand,  stating  as  their  reason  the  want  of  a  material  witness,  but  in- 
timating to  the  respondents  that  they  still  thought  they  had  ground  for 
resisting  the  order  of  removal.  The  respondents  attended  the  sessions,  and 
obtained  an  order,  confirming  the  order  of  removal  with  costs.  It  is  said 
that  the  order  of  sessions,  though  not  otherwise  maintainable,  is  good  to 
the  extent  of  the  judgment  for  costs ;  and  that  the  order  is  divisible.  But  I 
think  that  it  is  not  so.  Looking  at  the  document,  we  must  see  that  the 
sessions  have  assumed  to  confirm  the  order  of  removal,  and  to  award  costs 
as  ancillary  to  the  judgment  of  confirmation,  •which  judgment  they  p..^^ 
had  no  right  to  give.     The  order  must  therefore  be  quashed.  ^ 

Patteson,  J.  It  is  unfortunate  that  the  sessions  have  proceeded  in  this 
manner.  Their  order  states  that,  no  one  appearing  to  prosecute  the  appeal, 
they  confirm  the  order  of  removal.  That  they  had  no  jurisdiction  to  do  ; 
and  we  cannot  separate  the  order  for  costs  from  the  order  of  confirmation. 
Whose  the  fault  was,  is  not  matter  for  our  inquiry.  I  am  far  from  saying, 
as  at  present  advised,  that,  if  the  order  of  sessions  had  been  merely  for  costs 
of  the  day,  it  would  not  have  been  good.  I  do  not  hold  that  the  new  act 
has,  as  Mr.  Cooke  suggests,  done  away  with  the  provisions  of  stat.  8  &  9 

W .  Oy  C.  *j^y  S.  o. 

Williams,  J.  On  the  last  point  I  agree  with  my  brother  Patteson. 
If  it  were  not  as  he  states,  a  party  receiving  notice  of  countermand  would 
be  remediless  in  a  case  like  this.  But,  looking  at  the  document  itself, 
(and  it  is  best  to  look  at  documents,  and  as  little  as  possible  at  affidavits,) 
we  find  that  the  order  of  sessions,  instead  of  being  made  merely  to  give 
compensation  for  the  costs  between  notice  of  appeal  and  countermand,  is  an 
order  expressly  confirming  the  order  of  removal,  with  an  award  of  costs. 

Coleridge,  J.  The  January  quarter  sessions  were  the  time  at  which  a 
proper  application  might  have  been  made ;  and  I  do  not  say  that  the  order 
<if  sessions  might  not  have  been  separable,  if  the  latter  part  could  have 
stood  alone.    This  is  a  question  of  construction ;.  and  it  is  best  not  to  loo|r 
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^  at  the  affidavits.    Taking  the  ^intention  from  the  document  itself,! 

•I  think  the  sessions  have  asisumed,  in  the  first  part  of  it,  that  they  had 
power  to  confirm  the  order  of  removal ;  and  the  latter  part  is  merely  ancil- 
lary :  therefore  the  whole  order  must  fail.  Rule  absolute. 


The  QUEEN  v.  The  Justices  of  MERIONETHSHIRE.    June  6. 

On  notice  of  appeal  against  an  order  of  removal,  the  remoring  paiMi  aerfad  a  aapenedeaay  and 
tendered  2L  for  coats  of  appeaL  It  was  a  rule  of  the  sessions  to  allow  no  more  costs  than 
30«.  on  such  appeals.  The  appellants  refused  the  2iL,  their  costs  amounting  to  a  larger 
sum ;  and  at  the  next  sessions  they  moved  to  enter  the  appeal,  for  the  purpose  of  obtaining 
full  costs.    The  justices  refused  to  enter  it,  alleging  their  rale  of  practice  as  a  reason. 

Heldj  that  the  justices  ought  to  hare  entered  the  appeal,  and  exercised  their  discretioQ  as  to 
costs  upon  a  hearing.    Mandamus  granted,  to  enter  continuances  and  hear. 

» 

A  RULE  nisi  was  obtained,  in  a  former  term,  for  a  mandamus  command- 
ing the  justices  of  Merionethshire  to  enter  continuances  and  hear  the  appeal 
of  the  inhabitants  of  the  parish  of  Denio,  Carnarvonshire,  against  an  order 
of  justices  removing  William  Williams  and  his  family  to  Denio  from  the 
parish  of  Llangar,  Merionethshire.  The  following  facts  appeared  on  affidavit 
for  and  against  the  rule. 

The  parish  officers  of  Denio,  on  January  30th,  1844,  gave  notice  of  ap 
peal  for  the  next  quarter  sessions,  and  of  the  grounds  of  appeal.  Llangar 
obtained  a  supersedeas,  which  was  served  on  March  29th,  the  ground 
stated  being  that  the  examination  was  insufficient.  At  the  time  of  service, 
no  costs  were  tendered.  A  new  order  of  removal  was  obtained  and  served : 
and  afterwards,  (April  9th,)  the  officers  of  Llangar  tendered  2/.  to  the  officers 
of  Denio  as  their  costs  of  appeal  against  the  former  onler.  The  latter 
refused  this  order,  on  the  ground  that  the  costs  amounted  to  a  much 
larger  sum,  adding  that,  unless  this  were  paid,  they  should  prosecute 
*the  appeal,  llie  costs  in  fact  amounted  to  26/.  Ss.  Ad.  The 
^  appellants  went,  with  their  witnesses,  to  the  quarter  sessions,  holden 
at  Dolgelly,  April  12th,  and  moved  to  enter  their  appeal.  The  motion  was 
opposed  on  the  ground  of  the  supersedeas:  and  the  justices  on  that  ground 
refused  to  permit  the  appeal  to  be  entered.  They  also  refused  to  allow 
the  appellants  their  costs  incurred  in  the  prosecution  of  the  appeal.  An 
affidavit  in  opposition  to  the  rule,  (sworn  by  the  attorney  who  appeared  for 
the  respondents  at  sessions,}  stated  that  the  appellants,  in  making  their  mo- 
tion, declared  their  sole  object  to  be  the  obtaining  payment  of  their  full 
costs.  It  further  stated  as  follows :  that  there  is,  and  has  been  for  a  great 
many  years  last  past,  a  standing  rule  or  order  on  the  books  of  the  quarter 
sessions  of  the  peace  for  the  said  county  of  Merioneth,  whereby  it  19 
ordered  thatthe  sum  of  30«.  only,  as  and  for  costs  and  expenses,  shall  be 
allowed,  on  appeals  against  orders  of  removal  tried  in  the  said  'ourt,  to 
either  party:  and*'  <Mhatitiis  the  general  practice  of  the  said  court  to  act 
upon  such  rule."    The  justices,  on  refusing  to  allow  the  appeal  to  be. 
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ente/ed,  said  that,  by  reason  of  the  above  mentioned  rule  and  the  practice 
of  the  court,  no  injustice  had  been  done,  since  the  appellants  had  been 
offered  more  than  the  costs  which  would  have  been  allowed  them  if  the  ap- 
peal nad  oeen  tried  upon  its  merits,  apd  the  order  of  removal  quashed. 

JervU  and  W,  Yardley  now  showed  cause,  and,  after  stating  the  facts, 
contended  that  the  justices  were  not  bound  to  enter  this  appeal  merely  for 
the  puq)ose  of  giving  30s.  costs,  but  might  exercise  a  discretion.  Rsz  v. 
The  Justices  qfJVorfolky  5  B.  &  Aid.  484,  was  cited. 

•  WeUfyy  contrai.  It  is  not  even  alleged  here  that  the  respondents 
tendered  reasonable  costs.  The  supposed  rule  of  sessions  does  not  L 
sufficiently  appear  on  the  affidavit.  A  copy  of  it  should  have  been  set  out. 
It  is  not  shown  to  be  universal.  It  is  said  to  prevail  in  the  case  of  appeals 
*<  tried ;"  but  there  may  be  reason  for  applying  it  to  those,  and  not  to 
appeals  uncontested.  The  sessions  ought  to  exercise  their  discretion  upon 
a  hearing  of  the  case,  as  was  done  in  Regina  v.  Townslalj  3  Q.  B.  357, 
and  Regina  v.  Stayky^  3  Q.  B.  357.  [Patteson,  J.  The  practice  makes 
the  difference  in  this  case.  Coleridge,  J.  We  do  not  interfere  as  to  the 
amount  of  costs,  when  it  has  been  decided  by  the  sessions.  When  I  went 
sessions,  costs  were  not  given  on  the  principle  of  remuneration :  it  was 
usual  to  allow  only  40^.] 

Lord  Denman,  C.  J.  Mr.  Welshy  contends  that  the  affidavits  do  not 
properly  show  the  rule  of  practice :  but  I  think  it  appears  sufficiently  by 
vrhat  is  said  to  have  occurred  at  the  sessions ;  and,  that  being  so,  the  ques- 
tion is,  whether  the  justices  acted  legally.  I  am  of  opinion  that  they  were 
bound  to  enter  the  appeal,  and  ought  then  to  have  exercised  a  judgment  as 
to  the  costs.  Appellants  in  such  a  case  ought  to  recover  all  the  reasonable 
costs  they  have  incurred. 

Patteson,  J.  According  to  the  last  decision  we  cannot  say  that  the 
justices  ought  not  to  exercise  a  discretion  as  to  the  costs,  though  the  party 
calling  upon  them  may  gain  nothing  by  the  result. 

CoLEBiDGE,  J.  Perhaps  we  might  not  grant  this  writ  •if  we  were     ^41,^^ 
satisfied  that  the  justices  would  adhere  to  their  practice :  but,  as  the    ^ 
rule  is  a  very  unreasonable  one,  they  will  probably  reconsider  it. 

Wigbtman,  J.,  concurred.  Rule  absolute. 


18 
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fiESSEY  and  COSTERTON  v.  WINDHAM,  Esquire. 

An  aangnment  of  goods  iii  fraud  of  crediton  is  Talid  as  between  parties  to  the  deed  ind  u 
between  either  party  and  a  stranger. 

A  sherifT  claiming  to  seize  the  goods  on  behalf  of  a  jodgment  creditor  is  a  stranger  widiin  Ais 
rule,  if  he  does  not  prove  the  legal  authority  under  which  he  seized  on  behalf  of  such  creditor. 

For  tiiis  purpose  it  is  sufficient,  in  trespass  for  the  seizure,  if  he  proTe  the  writ 

And  there  is  some  evidence  of  the  writ,  if  the  plaintiff  puts  in  the  sheriff's  warrant  to  bis 
officer,  and  that  recites  a  writ  at  the  suit  of  the  judgment  creditor. 

The  judge,  in  an  action  brought  against  the  sheriff  as  above,  left  it  to  the  jury  to  say  whethsr 
or  not  the  parties  to  the  alleged  fraudulent  conveyance  meant  any  thing  to  pass  by  it;  the 
jury  found  in  the  negative ;  ^nd  a  verdict  was  taken  for  the  defendant  The  case  went  lo 
the  jury  without  notice  of  any  proof  that  the  sheriff  acted  under  a  writ  sued  out  by  the  judg- 
ment creditor,  the  efiect  of  the  recital  in  the  warrant  being  overlooked  by  all  parties.  A  new 
trial  was  moved  for  on  the  ground  that  the  sherifi|  if  standing  in  the  situation  of  a  stnnger, 
could  not  impeach  the  deed ;  and  the  court  was  of  this  opinion ;  but,  on  showing  cause,  tbs 
effect  of  the  recital  in  the  warrant  was  pointed  out,  and  admitted  by  the  court 

Held,  that  a  new  trial  ought  not  to  be  granted  on  the  ground  merely  that  the  cause  had  beev 
tried  on  an  assumption  that  the  alleged  fraud  would  be  a  defence  to  the  therifi^  without  taking 
the  jury's  opinion  on  the  efiect  of  the  recital  as  showing  his  right  to  make  such  defence. 

Trespass  for  taking  and  converting  plaint ifis'  wherry,  masts,  &c.  Pleas  1. 
Not  guilty.  2.  That  the  wherry,  &c.  were  not  the  goods  and  chattels  of 
plaintiffs,  in  manner  and  form,  &c.     Issues  thereon. 

On  the  trial,  before  Lord  Denman,  C.  J.,  at  the  Norwich  Summer  assizes, 
1843,  the  facts  appeared  to  be  as  follows.  On  January  2d,  1843,  Brinded, 
a  coal-merchant,  being  indebted  to  the  plaintiflls,  executed  a  deed  of  assign- 
ment by  way  of  security,  to  which  Brinded  was  party  of  the  first  part  and 
plaintiflTs  of  the  other  part,  and  by  which  he  bargained,  sold  and  assigned 
•ifi7i  tJ^^  ^''C'''y>  &c.,  to  plaintiffs,  in  trust  to  sell  when  they  •should 
-»  think  proper,  and  out  of  the  proceeds  to  pay  themselves  50/.,  part 
of  their  debt,  and  to  pay  Brinded  the  surplus.(a)  On  January  10th,  Cos- 
terton  went  to  the  staiih,  near  Brinded's  house,  where  the  wherry  was  lying 
in  charge  of  a  man  employed  by  Brinded,  and  took  possession.  He  ordered 
Brinded's  man  to  load  her  with  flints  to  go  on  a  voyage  for  the  plaintiflls: 
but,  in  consequence  of  the  boat's  rudder  being  broken,  the  voyage  was  not 
made.  Before  giving  the  order,  Costerton  had  said  to  Brinded :  « If  I 
take  the  wherry  under  my  care,  you  shall  go  master  of  her."  The  boat 
remained  in  the  same  place,  (not  being  again  used  by  Brinded,)  till  January 
16th,  when  the  defendant,  the  sheriff  of  the  county,  seized  her  under  a  ft.  fa* 
at  the  suit  of  Palmer,  a  judgment  creditor  of  Brinded.  The  plaintiflSt,  to 
connect  the  defendant  with  the  act  of  trespass,  put  in  his  warrant  under 
which  the  seizure  was  made,  and  which  recited  the  writ  of  fi.  fa.  The 
defence  w*as  that  the  assignment  was  colourable  only,  and  void  as  against 
creditors;  and  it  was  urged,  as  a  proof  of  fraud,  that  no  real  change  of 
possession  had  taken  place.  LonI  Denman,  C.  J.,  lefc  to  the  jury,  as  the 
material  question,  whether,  when  Brinded  made  over  the  vessel,  it  was 


(a)  There  was  a  clause  authorixiiig  Brinded  to  retain  the  wfaeny,  dbc,  till  ;  laintiib  ihMil^ 
chink  fit  to  take  possearion. 
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'  intended  by  the  parties  that  the  property  should  pass,  or  that  Brinded  should 
continue  the  owner.  The  jury  were  of  opinion  that  nothing  was  really 
intended  to  pass:  and  they  found  a  verdict  for  (he  defendant. 

B.  ^ndrewsj  in  the  ensuing  term,  moyed  for  a  new  trial  on  the  ground 
of  misdirection,  contending  that  no  fraud  appeared,  and  that,  even  if  it  did, 
tiie  deed  was  valid  as  against  the  assignor  himself  and  strangers;  and 
*that  the  defendant  stood  in  the  situation  of  a  stranger,  there  being  p«.,,Q 
no  sufficient  proof  pf  a  fi.  fa.  He  cited  Doe  dem,  Roberts  v.  Roberts j     ^ 

5  B.  &  Aid.  367 ;  and  Lake  v.  Bitters,  1  Ld.  Ray.  733 ;  Jickworlh  v.  Kmpey 
1  Doug.  40 ;  and  1  Stark.  Ev.  329,  3d  ed.  A  rule  nisi  was  granted.  In 
last  Easter  vacation,  (May  9th,)  (a) 

Palmer  and  J.  WeUs  showed  cause.  It  must  be  assumed,  here,  that  no 
actual  change  of  possession  took  place.  That  fact  does  not  necessanly 
show  fraud :  MartindaU  v.  Booth,  3  B.  &  Ad.  498 ;  but  it  may  be  a  proof 
of  fraud  ;  and  here  fraud  is,  in  effect,  found  by  the  jury.  Doe  dem.  Roberts 
V.  Roberts,  2  B.  &  Aid.  367,  was  the  case  of  a  defendant  attempting  to 
defeat  the  action  by  setting  up  his  own  fraud  ;  and  the  guilt  of  both  parties 
was  expressly  relied  upon  in  the  judgments  of  the  court:  here  the  action  is 
between  one  party  to  the  fraud  and  the  sheriff,  who  may  justly  urge  it  as  an 
objection.  Lake  v.  BiUers,  1  Ld.  Ray.  733,  was  cited  in  Martyn  v.  Podger, 

6  Bur.  2631,  as  showing  that,  in  trespass  against  the  sheriff  for  seizing 
goods,  « the  defendant,  though  sheriff,  ought  to  give  in  evidence  a  copy  of 
the  judgment :"  but  the  court  said,  nevertheless,  that,  in  the  case  before 
them,  where  the  plaintiff  was  claiming  under  a  fraudulent  bill  of  sale,  <(it 
might  have  been  left  to  the  jury,  whether  the  plaintiff  was  in  possession  of 
the  goods,  or  not."  That  was  done  here.  So  in  Riches  v.  Evans,  9  C.  &  P. 
640,  where  the  plaintifis  claimed  against  the  sheriff  by  virtue  of  a  bill 
of  sale,  alleged  by  the  sheriff  to  have  been  fraudulent,  Lord  Abingcr  lefl 
it  to  the  jury  to  say  *«  whether  this  was  a  boni  fide  deed,  in-  ^  ^ 
tended  to  part  with  the  property,  and  to  convey  it  to  the  trustees  for    L 

the  benefit  of  the  general  body  of  creditors,"  or  whether  the  assignor  was 
intended  to  keep  possession  and  to  have  his  goods  back  again.  In  Ashby 
T.  Minnitt,  8  A.  &  E.  121,  a  similar  case,  Littledale,  J.,  left  the  same 
question  to  the  jury ;  and  was  held  to  have  done  rightly.  The  real  question 
dien,  here,  is,  whether  the  plaintiffs,  under  Brinded,  had  any  legal  interest 
in  the  chattel  or  not;  and  they  cannot,  by  the  mere  signing  of  a  stamped 
paper,  which  the  jury  has  found  to  be  a  trick,  put  the  sheriff  to  proof  of  his 
title. 

But,  further,  if  the  sheriff  is  required  in  this  case  to  show  his  authority, 
there  was  some  evidence  of  it ;  for  the  warrant  put  in  by  the  plaintiffs 
recited  the  writ.  In  Haynes  v.  Hayton,  6  Law  J.  K.  B.  (0.  S.)  231,(6)  which 
was  an  action  against  the  sheriff  for  money  had  and  received,  the  plaintiff, 

(a)  May  9th,  1844.    Befim  Lord  Benmui,  C.  J.,  Patte«m  and  WUliama,  Ji. 

(b)  Easier  T.  1838.    J.  WeU%  in  citing  the  eaae,  mentiaiMd  abo  Haynes  t.  Hgyian^  7  B. 
^  M  C.  293,  theze  died,  note  (1,)  but  which  was  a  difierent  case,  though  anwig  out  of  the  ^ama 
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i :  order  to  fix  the  sherifl*  with  receipt  of  the  money,  which  he  had  levied 
as  forfeited  recognisances,  gave  in  evidence  a  letter  from  the  person  who 
had  been  his  undersherifT,  addressed  to  the  plaintiff^  in  these  words.  «  The 
sessions  as  I  have  been  informed  have  remitted  the  forfeited  recognisances 
due  from  you,  and  which,  by  a  writ  issued  against  you,  were  levied  pre« 
vious  to  the  October  sessions,  1824,  first  directing  that  the  sum  of  I3s,  4d. 
should  be  deducted  therefrom ;  but  the  lords  of  the  treasury  contend  that 
there  is  no  power  vested  in  the  sessions  to  remit  moneys  levied  by  the 
authority  of  that  court  for  forfeited  recognisances.  Still,  as  I  have  not 
^  heard  further  from  their  secretary,  *I  am  desirous  to  repay  the  money 

•'  levied  by  the  sheriff  for  such  forfeited  recognisances,  under  the 
authority  of  the  quarter  sessions.  I  will  therefore  thank  you  to  send  me 
your  receipt  for  the  amount,  as  received  of  William  Chute  Hayton,  Esq., 
late  sheriff  of  Herefordshire ;  and  I  will  pay  the  same.  I  shall  expect,  at 
the  same  time,  to  be  paid  the  fees  due  to  the  sheritf.  Dated,"  &c.  <<  John 
Harris,  late  undersheriflT."  Park,  J.,  on  the  trial,  held  "that  the  letter  of 
the  undersheriflf,  if  it  was  evidence  to  fix  the  sheriff  with  the  receipt  of  the 
money,  was  also  evidence  to  infer  that  he  had  received  it  through  a  proper 
authority.  He  therefore  held  it  unnecessary  for  the  sheriff  to  go  into  any 
evidence,  and  nonsuited  the  plaintiff."  On  motion  to  set  aside  the  nonsuit. 
Lord  Tentebden,  after  reading  the  letter,  said :  «<  You  are  to  make  this 
evidence  against  the  sheriff,  and  yet  not  give  him  credit  for  an  assertion 
there  made,  which  is  in  his  favour.  This  seems  to  me  to  be  the  hardest 
measure  possible."  And  the  rule  was  refused.  In  Gossy.  QuirUon^  3  Man. 
&  G.  825,  the  plaintiffs  gave  in  evidence  an  examination  of  the  defendant 
before  commissioners  of  bankrupt,  to  prove  that  he  had  taken  the  property 
in  respect  of  which  the  action  of  trespass  was  brought.  In  that  examina- 
tion the  defendant  bad  stated  the  substance  of  a  written  agreement,  which 
became  matter  of  defence  in  the  present  action :  the  Court  of  Common 
Pleas  held  that  the  statement,  put  in  by  the  plaintiflls,  was  some  evidence 
of  the  agreement :  and  Tindal,  C.  J.,  said  it  made  no  difference  that  the 
existence  of  the  agreement  became  afterwards,  in  the  course  and  progress 
of  the  cause,  a  fact  from  which  some  inference  favourable  to  the  defendant 
might  be  drawn. 
^  *  Gunningf  contra.    If  Goss  v.  Qutntofij  3  Man.  &  G.  825,  shows 

*  that  the  recital  in  the  warrant  was  some  evidence  of  the  writ,  that 
case  is  not  available  here,  because  it  was  not  left  to  the  jury  to  say,  upon 
such  evidence,  whether  there  had  been  a  writ  or  not.  In  Haynes  v.  Hayton^ 
6  Law  J.  K.  B.  (0.  S.)  231,  the  proof  was  much  more  complete  than  in 
the  present  case :  a  receipt  by  the  sherifTs  officer  was  first  put  in,  stating 
that  the  money,  <<  being  five  several  forfeitures,"  &c.,  had  been  <<  levied  for 
the  sheriff  of  the  county  of  Hereford ;"  and  then  the  letter  of  the  under- 
sheriff,  again  referring  explicitly  to  the  proceedings  on  the  part  of  the  sherifC 
The  sheriff  here  is  without  defence  on  either  of  the  issues.  That  on  Not 
guilty  was  proved  against  him  by  the  production  of  the  warrant.    On  Not 
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possessed,  the  sheriflf  cannot  in  this  cau^e  allege  that  the  conveyance  from 
Blinded  to  the  plaintifis  was  void  and  the  chattel  vested  in  a  party  from 
whom  the  sheriff  does  not  deduce  any  title.  Fyson  v.  Chambers^  9  M.  & 
W.  460,  is  an  analogous  case ;  and  Carter  v.  Johnson^  2  M.  &  Rob.  263, 
there  cited,  shows  that,  on  Not  possessed,  a  defendant  cannot  defeat  the 
plaintiff's  action  by  setting  up  the  right  of  parties  under  whom  the  defendant 
does  not  claim.  In  Biches  v.  Evans^  9  C.  &  P.  640,  evidence  of  a  judg- 
ment was  given ;  to  make  the  present  case  resemble  that,  a  writ,  at  least, 
should  have  been  proved.  Even  if  this  had  been  done,  it  might  be  a  ques* 
tion  whether  Palmer,  the  judgment  creditor  attempting  to  claim  under 
Blinded  in  contravention  of  his  deed,  was  not  concluded  by  it  as  Brinded 
himself  would  have  been.  The  rule  on  this  subject  is  stated  in  1  Smith's 
Lead.  Ca.  11. (a) 

*Lord  Denman,  C.  J.,  in  this  term,  (June  10th,)  delivered  the 
judgment  of  the  court.  t 

The  sole  question  turned  on  the  efiect  of  a  deed  conveying  a  debtor's 
property  to  the  plaintiffs.  The  jury  found  it  fraudulent ;  but  the  defendant's 
learned  counsel  submitted  that,  though  this  might  be  so  against  creditors,  it 
operated  to  pass  the  goods  as  against  the  party  himself  and  strangers, 
according  to  Doe  dent.  Roberts  v.  Roberts,  2  B.  &.  Aid.  367,  and  other 
cases ;  and  that  the  sheriff  (defendant)  ought  to  have  proved  the  writ  under 
which  he  directed  his  officer  to  act. 

We  agree  in  this  doctrine:  but,  cause  being  shown  against  this  rule,  it 
appeared  from  my  notes  of  the  evidence  that  the  only  mode  of  fixing  the 
sheriff  was  the  production  of  his  warrant,  which  recited  a  writ.  A  case  of 
Haynes  v.  Haytotij  6  Law  J.  K.  B.  (O.  S.)  231,  was  cited  from  The  Law 
Journal :  there  the  court  upheld  a  ruling  at  Nisi  Prius  that  an  undersheriff's 
letter,  produced  by  the  plaintiff  to  affect  the  sheriff,  was  evidence  of  the 
facts  therein  stated,  which  tended  to  excuse  him.  The  matter  was  fully 
debated  in  Goss  v.  Quinion,  3  M.  &  G.  825,  where  the  Court  of  Commoa 
Pleas  held  that  the  plaintiffs,  assignees  of  a  bankrupt,  by  putting  the 
defendant's  examination  in  evidence  as  proof  that  he  took  certain  property, 
made  his  cross  examination  also  evidence  in  the  cause,  wherein  he  stated, 
in  answer  to  a  question  from  his  own  attorney,  that  he  had  purchased  it 
under  a  written  agreement,  without  producing  or  accounting  for  such  agree* 
ment,  and  without  notice  to  produce  it.  Here,  therefore,  the  proof  of 
seizure  involved  some  evidence  of  its  having  been  made  by  the  authority 
of  the  law,  and  such  evidence  as  leaves  no  possibility  of  doubt  as  to  its 
truth. 

*The  validity  of  the  deed  as  to  its  merits  has  been  tried  in  a  state     p^fi^Q 
of  things  more  favourable  to  the  pUinliff  than  if  the  judgment  had     '- 
been  proved  on  the  trial.    It  was  urged  that  this  evidence  ought  to  have 
been  submitted  to  the  jury,  who  ought  to  have  exercised  their  judgmec* 

(a)  Jf&le  to  7Wyiie*«  Caatt  8  Rep.  80  b;  from  "It  will  be  dbeerved,"  to  the  end  of  dM 
seugieph. 
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on  its  sufficiency ;  according  to  the  wen  established  principle  that,  if  theit 
x'erdict  has  been  or  could  have  been  influencetl  by  any  evidence  improperlj 
received,  the  losing  party  has  a  right  to  a  new  trtal.(a)  But  we  do  not 
think  that  principle  applicable  here,  where  the  specific  evidence  was  neither 
objected  to  nor  open  to  any  objection,  but  overlooked  by  both  parties,  and, 
when  observed,  is,  in  truth,  conclusive  on  the  point.  The  mistaken  view 
taken  by  the  judge  of  the  law  in  respect  to  the  validity  of  the  deed  against 
all  but  creditors  could  have  no  eflfect  on  the  proof  of  this  part  of  the  case, 
because  the  state  of  facts  makes  it  immaterial.  Rule  discharged.(ft) 

(a)  See  Wright  v.  Doe  dem.  Taiham,  7  A.  &  E.  313;  Create  v.  Barrett,  1  Cra.  M.  &  S. 
t/19,  8.  C.  5  Tyr.  458 ;  De  Rutzen  t.  Farr,  4  A.  dc  £.  53. 

(b)  Giave  ▼.  Wenttporth^  Eaq^  York  Spring  Aorixei,  Mawb  7di,  1843,  befon  Pabkb,  B. 
TroYer  against  the  BherifT  for  seizing  goods  under  an  execution  at  the  suit  of  Giilett  and  Haber- 
■hon.  To  fix  the  sherifi^  the  warnuit,  reciting  the  writ  of  fi.  fiu,  was  put  in.  The  plaintiflr 
claimed  under  an  assignment  to  him  from  the  debtor ;  the  defimce  was  that  such  wswgnmfnt 
\7as  firaudulent  and  Yoid  against  creditors.  At  the  close  of  the  defendant's  case,  Wortley,  &tc 
the  plaintiff,  objected  that  the  writ  should  be  put  in,  to  show  that  the  sheriff  was  acting  fer  U 
creditor.  Parks,  B.,  held  that,  the  assignment  being  good  between  the  parties  to  it,  and  onlj 
void  against  creditors,  the  writ  itself  must  be  produced,  otherwise  the  sheriff  was  n.wvoog'dom 
and,  as  the  writ  could  not  be  produced,  he  directed  a  verdict  for  the  plaintiff 

Woriky  and  Pashley  for  the  plaintiff.  Balnea  and  W»  H,  Watson  for  the  defendant 
In  the  ensuing  term,  (April  20th,  1842,)  Baintty  acquiescing  in  the  decision,  moved  cm  aflUs^ 
viti  of  surprise  that  a  new  trial  might  be  had  on  payment  of  costs ;  which  rule  the  Court  of 
Exchequer  made  absolute.    See  1  PhilL  Ev.  344,  et  seq..  Part  L  c  7,  s.  10,  9th  ed. 
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In  an  action  for  trespass  in  taking  plaintiff's  goods,  the  defendant,  having  pleaded  only  the  gene* 
ral  issue,  cannot,  even  in  mitigation  of  damages,  give  in  evidence  a  repayment  by  him,  after 
action  brought,  of  money  produced  by  the  sale  of  the  goods. 

In  trespass  for  taking  plaintiff*s  goods,  Not  Guilty  being  pleaded,  and  6ie  plaintiff  having  proved 
that  defendant,  an  attorney,  delivered  a  fi.  fe.  to  the  sheriff)  who  thereupon  took  the  goodi^ 
gusare,  whether  defendant  may  give  in  evidence  a  judgment  on  which  the  fi.  &.  issued. 

Trespass  for  hreaking  and  entering  plaintiff's  dwelling  house,  and  sei^ 
ing,  and  taking  and  converting,  his  goods  and  chattels.  Count  for  the 
seizing,  taking,  and  converting  only,  alleging  special  damage.  Plea:  Not 
guilty. 

On  the  trial,  before  Coleridge,  J.,  at  the  Exeter  Summer  assizes,  1843, 
it  appeared  that  the  alleged  trespass  was  the  seizing  and  publicly  selling  the 
plaintiff's  goods  to  satisfy  a  debt  alleged  to  have  been  due  from  him  to  one 
John  Eastcott.  The  defendants  were  attorneys  in  partnership,  employed  oh 
the  occasion  by  Eastcott;  and  the  proof  connecting  them  with  the  trespass 
was,  that  they  had  handed  the  writ  of  fi.  fa.  to  the  sheriff.  The  defence 
was,  that  they  had  done  nothing  more  than  was  required  by  their  duty  as 
attorneys,  and,  therefore,  were  not  liable;  and  Codringtan  t.  Uoyd^  8  A. 
&  E.  449,  was  cited.  To  support  this  defence,  they  offered  in  evidence 
the  judgment  on  which  the  writ  had  been  issued.  The  evidence  was 
t objected  to,  but  admitted  by  the  learned  judge,  though  with  doubt.  It 
was  stated  on  cross  examination  that  proceedings  had  been  taken  to  set  tbe 
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jadgment  aside  for  irregularity ;  but  there  was  no  proof  that  it  had  beeti 
set  aside.  It  was  also  proved  for  the  defendants  that  the  money  levied  had 
been  paid  back  to  the  now  plaintiflT^  but  after  action  brought.  This  evidence 
was  likewise  objected  to.     Coleridge,  J.,  ^stated  to  the  jury  as  ' 

his  opinion,  that  if  an  attorney  in  a  case  of  this  kiod  has  only  acted  L  ^ 
according  to  his  duty  as  an  officer  of  the  court,  as  by  merely  issuing  a  writ, 
he  is  not  liable  to  an  action ;  that  the  present  defendants  appeared  to  have 
acted  only  in  the  ordinary  course  of  business ;  and  that  the  charge  of  malice 
could  not  be  raised  in  this  form  of  action :  he,  therefore,  left  it  to  the  jury, 
in  the  first  place,  to  say  whether  or  not  the  defendants  were  guilty ;  and, 
secondly,  if  the  verdict  was  guilty,  to  fix  the  amount  of  damages ;  stating 
as  his  opinion  that  they  could  scarcely  be  too  small ;  and  observing  that  the 
levy  had  been  made  under  a  judgment,  writ,  and  warrant,  and  that  the 
money  had  been  repaid  afer  action  brought  The  jury  found  for  the 
plaintiff,  damages  one  farthing. 

Crowder^  in  Michaelmas  term,  1843,  obtained  a  rule  nisi  for  a  new  trial| 
on  the  ground  of  improper  reception  of  evidence.     In  last  Easter  term(a) 

Cockbum  and  Jlf.  Smith  showed  cause.     The  judgment  was  admissible 
in  defence  under  the  general  issue ;  Codrington  v.  Lloydj  8  A.  &  £.  449. 
There  the  declaration  was  for  trespass  and  false  imprisonment ;  Not  guilty 
vns  pleaded,  and  also  a  plea  stating  that  defendant,  an  attorney,  was  retained 
by  F.  P.  to  sue  out  a  ca.  sa.  against  plainttfT,  whereupon  he  sued  out  such 
writ,  and,  as  attorney  of  F.  P.  and  by  his  command,  delivered  it  to  the 
sdieriflf  to  be  executed,  and  by  virtue  thereof  plaintifl*  was  arrested.     To 
this  it  was  replied  that  the  writ  was  irregularly  sued  out,  and  was  afterwards 
Bet  aside  by  rule  of  court:  *and,  on  demurrer,  the  plaintiff  had     p««,«^ 
judgment.    But  Patteson,  J.,  said :  <<If,  indeed,  the  attorney  had    ^ 
done  no  act  beyond  what  his  duty  required,  that  might  be  made  a  defence, 
as  in  a  case  in  Espinasse ;  but  that  would  be  under  the  general  issue." 
The  case  alluded  to  seems  to  have  been  Sadley  v.  Sutherland^  3  E<p.  202, 
where  Lord  Kenyon  held  that  an  action  of  false  imprisonment  did  not  lie 
against  attorneys  who  had  acted  in  causing  the  plaintiff  to  be  arrested, 
<<  unless  it  could  be  proved  that  they  had  gone  beyond  the  line  of  their 
duty,  by  which  the  plaintiff  had  suffered."    If  the  attorney  pleads  the 
judgment  specially,  and  as  a  bar,  without  more,  to  the  action,  it  may  be 
open  to  the  plaintiff  to  show  that  it  was  an  irregular  judgment ;  but  it  does 
not  follow  that  the  attorney,  on  the  general  issue,  may  not  put  in  the  judg- 
ment, not  as  a  bar  per  se,  but  as  evidence  for  the  jury,  and  as  a  step  in 
proving  that  he  did  nothing  beyond  the  ordinary  course  of  his  duty.     And 
both  this  evidence  and  the  repayment,  though  after  action  brought,  were 
admissible  at  least  in  mitigation  of  damages. 

Crowder^  contri.  The  defendants  were  clearly  liable  on  the  issue  upon 
Not  guilty,  aecorfling  to  Barker  v.  Braham^  3  Wils*  368;  Bates  v.  Pilling^ 
€  B  &  G.  38,  and  other  cases ;  and  the  judgment  was  no  evidence  b 

(a)  Maj  lit.    Behn  Loid  DeBnatn,  C.  J^  Patteno  and  Coferidgo,  Ji.  ^ 
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.defoDce.  [Lord  Denman,  C.  J.  We  acted  upon  Barker  v.  Brahan^ 
3  W'j^.  368,  lately,  in  Green  v.  Elgie,  5  Q.  B.  99.  Patteson,  J.  la 
Barker  v.  Braham^  3  Wils.  368,  the  judgment  was  set  aside  for  irregu- 
larity.] So  it  was  here.  [Patteson,  J.  That  does  not  appear  on  the 
evidence.]  The  plaintiff  was  not  called  upon  to  prove  it  on  the  issue  upon 
^^  771  ^°*  S^^^^y*  ^f  ^®  judgment  •had  been  pleaded,  the  plaintiff  would 
-I  have  shown  in  answer  that  it  was  set  aside  for  irregularity.  Lord 
Kenyon's  dictum  in  Sedley  v.  Sutherland^  3  Esp.  202,  is  a  hasty  one,  and 
cannot  be  held  good  law,  [Lord  Denman,  C.  J.  There  may  be  an  acting 
by  the  attorney  which  is  not  in  reality  a  dealing  with  the  judgment  at  alL 
He  may  act  like  a  mere  postman.  This  was  perhaps  meant  by  Lord 
Keityon  in  Sedley  v.  Suiherlandj  3  Esp.  202,  and  by  my  brother  Patteson 
in  Codrmgton  v.  lAoyd^  8  A.  &  E.  449,  45L  Coleridge,  J.  If  the  attor* 
ney  means  to  say  that  he  did  not  really  deal  with  the  judgment  at  all  so 
as  to  incur  responsibility,  (which,  it  seems  conceded,  might  be  the  case,) 
he  must  base  hb  proof  upon  the  judgment,  and  proceed  to  show  that, 
although  there  was  on  his  part  some  interference  with  the  trsftisaction  com- 
plained of,  his  dealing  was  not  of  a  kind  which  involved  responsibility.] 
If  the  judgment  was  illegal,  the  defendants  are  trespassers ;  if  it  can  be 
sustained,  they  should  plead  it  in  justification,  otherwise  the  plaintiff  is 
taken  unprepared.  The  decision  in  Codrington  v.  lAoydy  8  A.  &  E.  449, 
451,  is  in  favour  of  the  present  plaintiflT;  the  dictum  of  Patteson,  J.,  was 
founded  upon  that  of  Lord  Kenyon  in  Szdley  v.  Sutherland^  3  Esp.  202, 
and  would  probably  not  be  sustained  on  consideration.  Its  eflfect  would  be 
to  exempt  all  servants  and  agents  in  trespass.  The  attorney  acting  under 
the  directions  of  the  client  is  in  the  same  situation  as  he.  [Patteson,  J. 
A  case  may  be  put  in  which  the  attorney  could  not  justify,  and  yet  might 
not  be  liable.  Suppose  there  were  a  regular  judgment  and  writ  of  fi.  fa., 
and  the  sheriff  seized  goods  beyond  the  jurisdiction.]  Sowell  v.  Champion^ 
6  A.  &  E.  407,  was  such  a  case ;  but  there  the  evidence  was  that  the 
«i7$)i  ^^'^^'^^  *^^^  of  the  jurisdiction  was  not  authorized  by  the  attorneys. 
^  [Patteson,  J.  It  may  come  to  this :  that  a  plaintiff  must  show, 
not  only  that  the  attorney  sued  out  the  writ,  but  why  the  execution  of  it  was 
a  trespass.]  Cur,  adv.  vulL 

Lord  Denman,  C.  J.,  in  this  term,  (June  8th,)  delivered  the  judgment 
of  the  court. 

In  this  case  a  rule  nisi  was  obtained  for  a  new  trial  in  consequence  of  the 
admission  of  improper  evidence ;  viz.,  in  an  action  of  trespass  for  seizing  the 
plaintiff's  goods,  a  judgment  recovered,  which  had  been  afterwards  set 
aside  for  irregularity  by  the  court ;  also  that  the  defendant  repaid  the  money 
levied  after  action  brought.  This,  at  all  events,  we  think  objectionable. 
The  rights  of  parties  at  the  trial  are  the  same  as  they  were  at  the  commence- 
ment of  the  suit:  or,  if  they  are  changed,  a  plea  puis  darrein  continuance 
ought  to  place  the  new  facts  on  the  record.  It  is  important  to  uphold  the 
principle  that  a  plaintiff  is  entitled  to  recover  by  way  of  damages  all  that 
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at  tbe  commencement  of  the  suit  he  has  lost  through  the  wrongful  act  for 
iirhich  the  defendant  is  sued.  Rule  absolute. 


*The  following  case  is  published  as  early  as  possible  on  account    [*179 

of  its  immediate  practical  importance. 

The  QUEEN  v.  The  GREAT  WESTERN  Railway  Company. 

January  22. 


Tn6  Great  WMtoni  IwilwEy  Compuiy  wore  oocupion  of  a  mlwayy  thcnr  piopofiyy  and  con** 
fltracted  by  tbem,  and  of  branch  railways  which  they  rented :  and  Uiey  nied  the  leTeial  linen 
as  carrien  for  hire,  working  the  whole  as  one  concern.  In  the  parish  of  T.,  through  which 
tile  main  line  passed,  they  were  rated  for  the  railway  as  follows. 

The  gross  receipts  on  the  seireral  railways  were  added  together,  and  the  total  divided  by  the 
number  of  nules  in  all  the  railways.  The  expenses  on  all,  allowable  as  deductions  from  poos 
rate,  were  added  together  and  divided  in  the  same  manner.  The  expenses  on  the  number  of 
miles  in  Te,  the  calculation  for  each  single  mile  being  as  above,  were  then  subtracted  fiom 
tile  receipts  thereon,  and  the  assessment  was  made  on  the  residue,  with  an  allowance  for 
interest  on  the  plant  or  movable  stock,  and  for  tenants'  profits,  including  profits  of  trade. 

On  appeal  against  *the  rate,  further  deductions  were  claimed,  as  follows;  and  the  sessjons stated 
a  case  for  the  opinion  of  this  court  on  the  legality  of  them. 

1.  For  stations  and  other  buildings  appurtenant  to,  and  necessary  for  the  profitable  enjoyment 
oi,  the  railway,  but  rated  or  ratable  separately  from  it,  and  in  other  parishes  than  T.  Heldf 
alkmable. 

%  AUowanoe  having  been  made  in  the  rate  for  **  maintenance  of  way,**  a  further  deduction  was 
claimed  for  depreciation  and  wear  and  tear  of  rails  and  sleepers,  being  the  solid  timber  and 
inn  work  of  the  principal  line.  The  renewal  of  these  had  been  paid  for  out  of  the  company's 
capital,  not  their  revenue.    Held,  not  allowable. 

5.  Interest  upon  outlay  in  forming  the  company,  obtaining  their  act  of  incorporation,  (5  dc  6 
W.  4,  c.  cvii.,)  raising  the  capital,  and  other  original  expenses.    Held,  not  allowable. 

4.  "  Income  tax  paid  by  the  company  in  pursuance  of  stat.  5  dc  6  Vict  c.  35,  amounting  in  fho 
whole  to  lOyOOOiL"  Held,  allowable  so  &r  as  regards  the  tax  imposed  in  respect  of  mere 
occupation. 

6.  « Additional  pamrhial  assessments,  not  actually  paid,  but  which  will  be  payable  in  oonse* 
quence  of  the  recent  decisions  of  this  court  on  the  rating  of  railways."    Held,  not  allowable. 

6.  The  branch  lines  were  worked  at  a  loss,  which  the  company  incurred  solely  on  account  of 
the  increased  traffic  occasioned  by  those  lines  <m  the  principal  railway ;  and  a  deduction  was 
claimed  for  this  loas.    Held,  not  allowable. 

7.  In  estimating  the  tenants'  profits,  a  percentage  was  taken  on  the  original  value  of  the  mova^ 
Ue  stock,  at  such  a  rate  as  might  reasonably  induce  a  lessee,  obtaining  that  amount  of  profit, 
to  pay  the  residue  of  profits  as  rent  The  appellants  contended  that  the  percentage  should 
have  been  taken  on  the  gross  receipts.  Held,  that  this  was  a  question  for  the  sessions,  not  for 
the  Queen's  Bench. 

9.  (a)  The  following  increase  of  assesment  was  claimed  by  the  respondents.  The  movable 
stock  had,  in  making  the  rate,  been  estimated  at  it§  original  value,  which  exceeded  the  actual 
value  at  the  time  of  assessment  The  respondents  insisted  that  any  calculation  of  the  value 
for  the  purpose  of  reducing  the  rate,  should  be  taken  according  to  the  latter  state  of  tiie  pro* 
party.    Held,  that  the  estimate  ought  to  be  so  taken. 

On  appeal  against  two  several  rates,  bearing  date  respectively  3d  Novem* 
ber,  1842,  and  16th  Februar}s  1843,  in  tbe  former  of  which  The  Great 
Western  Railway  *Company  were  rated,  as  occupiers  of  the  Great  r^,j>^ 
^Western  Railway  with  the  appurtenances,  in  respect  of  a  portion  of  ^ 
the  said  railway  extending  two  miles  and  one  sixteenth  of  a  mile  in  length 
within  the  said  parish,  and  containing  thirty  acres  of  land,  at  the  sura  of 
2475/.,  and  in  the  latter  in  respect  of  the  same  property  at  the  sum  of  3093/. 

(a)  An  eighth  question  was  laised,  which  beeame  ImmateriaL 

K 
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16t.j  the  said  two  rates  being  respectively  at  the  rate  of  1200/.  and  1500(« 
per  mile,  the  sessions,  (Berks,  Easter,  1843,)  confirmed  the  rates,  subject 
to  the  opinion  of  this  court  on  the  following  case. 

The  Great  Western  Railway  Company  are  established  by  a  certain  act 
l^assed,  &c.,  (5  &  6  W.  4,  c.  cvii.,  local  and  personal,  public,  and  three 
other  acts,  &c.,  6  &  7  W.  4,  c.  xxxviii.,  7  W.  4,  &  1  Vict.  c.  xci.,  and 
2  &3  Vict.  c.  xxvii.,  local  and  personal,  public.)  Copies  of  these  acts,  and 
of  the  two  half-yearly  reports  made  at  two  general  meetings  of  tlie  company, 
held  18th  August,  1842,  and  10th  February,  1843,(a)  which  accompanied 
the  case  and  were  admitted  to  be  correct  statements,  were  to  be  deemed 
part  thereof,  &c. 

Under  the  power  contained  in  those  acts,  or  one  of  them,  the  company 
have  completed  a  line  of  railway  from  Paddington  in  the  county  of  Middle- 
sex to  Bristol,  being  a  length  of  one  hundred  and  eighteen  miles :  and  this 
railway,  for  two  miles  and  one  sixteenth  of  a  mile  thereof,  passes  through 
the  parish  of  Tilehurst. 

The  Great  Western  Railway  Company,  in  order  to  increa^  the  traffic  on 
their  line,  became,  and  were  before  and  at  the  making  of  the  rates,  lessees 
of  a  branch  line  from  Bristol  to  Taunton  in  the  county  of  Somerset  for  a 
term  of  years,  on  the  terms  of  paying  to  the  proprietors  thereof  for  the  use 
*iQii  ^^^^  whole  of  the  said  branch  line,  *being  a  distance  of  forty-four 
•■  miles,  including  the  right  to  use  the  stations,  and  the  right  of  taking 
all'rates  and  tolls  for  the  conveyance  of  passengers,  cattle  and  goods,  the 
sum  of  60,000/.  per  annum. 

In  the  like  manner  and  for  the  same  purpose  the  said  company  became 
lessees  of  a  branch  line  from  Swindon  to  Cirencester,  being  a  distance  of 
eighteen  miles;  and  for  the  use  of  which,  including  all  the  rights  and  privi* 
leges  above  mentioned,  the  said  company,  at  the  making  of  the  rates,  were 
liable  to  pay  to  the  proprietors  thereof  a  rent  of  17,000/.  per  annum. 

By  reason  of  the  incomplete  state  of  the  branch  railways,  the  whole  length 
of  permanent  way  worked  by  The  Great  Western  Railway  Company,  both 
as  proprietors  and  as  such  lessees,  amounted,  during  the  current  year  of 
rating,  to  one  hundred  and  seventy-five  miles  only.  The  company,  as  such 
lessees  of  the  two  last  mentioned  lines,  were  in  fact,  at  the  time  of  making 
the  rates,  incurring  annually  a  loss  of  10,500/.,  over  and  above  the  actual 
net  receipts,  in  respect  of  those  two  branch  lines,  the  rents  exceeding  by  that 
sum  the  net  profits  earned  on  those  lines :  and  this  loss  was  incurred  solely 
for  the  purpose  of  benefiting  by  the  increased  traffic  occasioned  by  those  lines 
on  the  Great  Western  Railway.  The  appellants  do  not  themselves  main- 
tain or  repair  the  above  branch  railways,  or  the  buildings  connected  with 
them :  but  they  pay  rates  in  respect  of  them  ;  and  they  carry  on  the  business 
of  carriers  jointly  on  the  whole  of  the  united  lines  as  one  entire  concern. 

The  said  company,  since  the  passing  of  their  act  and  the  completion  ot 

'  (a)  See  p.  190, 191, 192,  post,  where  die  onlj  perti  of  die  elitale  and  repoiti  wbieh  IFP*^ 
to  be  material  ia  thif  ctae  an  atated. 
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the  railway,  have  not  only  tdken  certain  tolls'  authorized  by  the  said  act, 
hint  they  have  also  provided  the  locomotive  powers  add  carriages,  and 
*have  themselves  conveyed  upon  all  the  three  railways  passengers,      ^ 
cattle  and  goods  for  hire  in  addition  to  the  said  rates  and  tolls ;  and     ^ 
in  point  of  fact  the  said  company,  since  the  completion  of  die  said  railways, 
have  been  in  exclusive  occupation  of  the  said  railways  as  carriers,  no  other 
carriers  having  availed  themselves  of  the  privileges,  conferred  by  the  act,, 
of  providing  carriages  or  power  independeat  of  the  company. 

There  is  no  station  or  building  in  Tilehurst ;  nor  is  there  any  extraordinary 
profit  or  expense  in  the  repair  or  maintenance  of  the  way  in  that  parish : 
but  the  expenses  may,  for  the  purpose  of  these  rates,  be  fairly  taken  as  pro- 
portionable to  the  length  in  the  parish  as  compared  with  the  whole  length 
of  the  united  lines.  The  different  stations  and  buildings  throughout  the 
lines  are  to  be  considered  as  rated  separately  from  the  railway. 

The  following  are  the  detailed  particulars  of  the  mode  in  which  the  rate 
lUowed  by  the  court  of  quarter  sessions  was  ascertained  by  the  parish  officers. 

The  gross  r&eipts  of  each  mile  in  the  parish  of  Tilehurst  were  ascertained 
to  be  3680/. 

The  expenses  of  the  whole  line  of*  the  three  railways,  during  the  period 
to  which  the  rates  apply,  amounted  to  the  sum  of  257,205/.  145.  lld.j  com- 
prised under  the  following  heads.(a) 

1.  Maintenance  of  way        -  -  -  -    jE49,643    6    5 

2.  Locomotive  account:  viz.,  coal,  coke,  repairs, 
wages  to  drivers,  firemen,  &c.,  oil,  tallow,  and  all 

other  incidental  expenses  ...       74,725    9    0 

•3.  Carrying  account:    viz.,  wages  to  guards  and  ^  ^^ 

conductors,  police  messengers  and  porters.   Cloth-  1- 

ing,  repairs  of  carriages,  stores,  &c.  -  •       60,714  15    2 

4.  General  charges:  viz.,  superintendents'  and  clerks' 
salaries,  advertising,  printing,  stationery,  and  sun- 
dries, including  travelling  expenses  -  •      23,126     2  11 

5.  Disbursements  for  repairs  and  alterations  of  stations 

and  buildings  connected  with  the  railway  •     .    1,682    6    8 

6.  Compensation  for  fire  and  other  accidents,  and  other 
annual  returns  and  allowances  connected  with  the 

trade 1,536  10    0 

7.  Government  duty  on  gross  receipts  from  passengers      25,783    4    6 

8.  Rates  and  taxes  of  all  kinds  assessed  on  the  com- 
pany in  respect  of  the  property,  and  actually  paid 

(other  than  the  property  tax)        .  -  -      11,340  14    8 

9.  Direction  and  office  expenses       .  •  .        8,643    5    7 

Total     ^257,205  14  11 

(a)  The  fignns  whidx  follow  in  thu  mnd  the  next  page  aie  m  eome  raipects  inaocnrels 
*)Qt  luve  been  oompaied,  and  agree,  wiUi  those  of  die  original  case  ai  finally  eettled  by  coneeni 
efthepaitiee. 
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• 

Adding  to  this  tbe  annual  depreciation  of  the  plant  or  movable  Steele 
necessary  foi  working  tbe  whole  line  of  railway  together  with  the  branches, 
which  amounted   to  20,000/.  a  year,  the  total  expenses  amounted  to 
277,205/.  Us.  lid. 
The  proportionable  expenses  of  one  mile,  being  t4v^1^ 

of  the  whole       .....  JC  1,584 

•if^i        *T^^  value  of  the  whole  plant  or  movable  stock  at  its  first  cost 
^^J    was  about  580,000/. 
On  this  sum  the  respondents  allowed  5/.  per  cent  as 

interest  on  that  stock        ....  jC  29,000 

Ten  per  cent,  as  tenants'  profits,  including  the  profits 

of  trade  .....  58,000 


je  87,000 


The  portion  of  this  in  respect  of  one  mile  in  Tileburst 

parish  (being  y^sth  of  the  whole)  •  -  497 

From  the  gross  receipts  for  each  mile  in  Tileburst  they  then  deducted 
the  proportion  of  the  above  expenses  chargeable  on  it,  and  the  portion  of  the 
above  percentages  due  in  respect  of  it,-  thus — 

Gross  receipts         ...  £  3,680 

Expenses    •  •  .  •        JC1,584 

Interest  and  profits  ...  497       2,081 


je  1,599 


This  balance  of  1599/.  was  taken  by  the  respondents,  and  found  by  the 
sessions,  to  represent  the  net  rateable  value  of  each  mile  of  the  railway  in 
Tileburst  parish :  and  the  sessions  find  the  above  amounts  and  sums  to  be 
correct,  but  submit  to  the  judgment  of  this  court  the  principle  on  which  the 
calculation  is  founded,  and  the  propriety  and  sufficiency  of  the  deductions. 
They  further  state  that  the  percentage  mentioned  above  as  tenants'  profits, 
is  not  to  be  taken  as  the  actual  profits  of  the  company  from  trade,  tbe  whole 
of  tlteir  receipts  and  profits  being  in  fact  derived  directly  from  their  trade, 
but  the  sessions  find  that  percentage  to  include  such  a  reasonable  profit  of 
trade  as  would  induce  a  lessee  who  carried  on  the  like  business  under  tbe 
_-..  *same  circumstances  to  forego  the  rest  and  to  pay  it  as  rent. 
-I  The  appellants  contended  that,  assuming  the  estimate  of  tbe 
respondents  to  be  founded  on  just  principles,  the  following  additional  de- 
ductions ought  to  be  made. 

1.  The  buildings,  stations,  shops,  sheds  and  other  erections  appurtenant 
to  the  Great  Western  line  alone,  rated  or  rateable  separately  from  the  rail- 
way,  and  necessary  for  the  profitable  enjoyment  of  it,  may  be  taken,  for  the 
purposes  of  these  rates,  as  worth  35,000/.  a  year  rateable  value  at  the  time 
of  making  the  rates :  and  the  appellants  claim  a  portion  of  this  sum  to  be 
deducted  firom  the  receipts  in  TUehurst  parish.    This  deduction. 
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*  If  to  be  taken  as  rlffth  of  the  whole,  296/.  per  mile. 

If  to  be  taken  as  j^sth  of  the  whole,  200/.  per  mile. 

In  like  manner,  the  annual  value  of  the  buildings,  stations,  &c.,  on  the 
two  branch  railways  above  mentioned,  may  be  taken  at  10,000/.  per 
annum  ;  and,  if  the  united  value  of  these  buildings  in  all  the  three  railways 
is  a  proper  deduction,  then  the  deduction,  (being  ^i^ftth  of  the  whole,)  257/. 
per  mile. 

2.  The  appellants  further  claimed  a  deduction  in  respect  of  depreciation 
and  wear  and  tear  of  rails  and  sleepers,  being  the  solid  timber  and  iron 
work  of  the  Great  Western  Railway  alone. 

This  expense  is  not  included  in  the  item  of  <<  maintenance  of  way"  above 
mentioned ;  nor  has  it  been  found  necessary  as  yet  by  the  company  to  ap- 
propriate any  annual  fund  for  this  purpose,  because  this  expense  has  hitherto 
been  taken  from  the  capital,  and  not  deducted  from  the  revenue.  But  such 
deduction,  if  proper,  is  to  be  taken  at  20,000/.  a  year  in  respect  of  the  whole 
of  the  Great  Western  Railway,  exclusive  of  the  branches. 

*If  divided  by  118,  the  amount  per  mile  is  169/.  [*186 

If  divided  by  175,  the  amount  per  mile  is  114/. 

3.  The  appellants  further  claim  the  following  deductions.  Five  per  cent, 
interest  on  420,000/.,  being  the  outlay  in  forming  the  Great  Western  Rail* 
way  Company,  obtaining  the  act  of  incorporation,  raising  the  capital,  and 
other  original  expenses ;  21 ,000/.  per  annum. 

4.  Income  tax  paid  by  the  company  in  pursuance  of  stat.  5  &  6  Vict. 
c.  35,  amounting  in  the  whole  to  10,000/. 

5.  Additional  parochial  assessments  not  actually  paid,  but  which  will  be 
payable  in  consequence  of  the  recent  decisions  of  this  court  on  the  rating 
of  railways  ;  12,000/.  at  least.  This  last  item  includes  the  rates  on  all  the 
three  railways  occupied  by  the  company.  It  has  not  yet  been  paid  ;  not 
can  it  be  clearly  ascertained  until  the  deductions  are  settled  in  each  rate.. 

6.  The  annual  total  loss  on  the  two  branch  lines  already  referred  to«. 
10,500/. 

The  appellants  further  contended  that,  instead  of  ascertaining  the  tenants' 
profits  by  a  percentage  on  the  original  value  of  the  plant  or  movable 
stock,  they  will  be  more  correctly  represented  by  a  percentage  on  the  gross 
receipts,  and  that  for  that  purpose  fifteen  per  cent,  on  3680/.  should  be  de-^ 
ducted,  viz.  552/. 

It  was  stated  on  the  part  of  the  respondents  that  the  plant  or  movable 
stock  of  the  company  was,  at  the  time  of  making  the  rate,  depreciated  in 
value :  and  the  sessions  find  that,  in  fact,  it  was  so  depreciated,  and  was 
then  worth  about  500,000/.,  and  not  the  sum  of  580,000/.,  as  above  stated ;. 
and,  if  any  of  the  deductions  demanded  by  the  company  Were  allowed,  then 
the  respondents  claiiped  to  take  such  reduced  value  as  the  sum  upon  which 
interest  and  tenants' profits  should  be  calculated,  *that  is  to  say, 
fifteen  per  cent,  on  this  sum,  75,000/. ;  and  the  portion  of  this  ia  t  ^^' 
respect  of  a  mile  in  Tilehurst,  428/. 

VOL.  VI.  15  K  2 
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The  sessions  find  the  several  sums  and  particulars  above  mentioned  cor« 
rect  in  amount  for  (he  purposes  of  the  present  case  :  and  they  refer  to  this 
court  the  propriety  and  principle  of  all  or  any  of  the  above  deductions. 

The  rates  are  to  be  confirmed,  quashed  or  amended,  or  the  appeal  remit* 
ted  for  further  inquiry,  according  to  the  opinion  of  this  court  upon  all  or  any 
of  the  above  points. 

The  case  was  argued  in  Michaelmas  term,  l844.(a) 

WhateUy^  TyrwhUtf  and  Bros  for  the  respondents.  The  deductions  must 
be  regulated  by  the  principle  laid  down  in  stat.  6  &  7  W.  4,  c.  96,  s.  1. 

1.  The  company  are  not  entitled  to  any  deduction  for  stations  or  build- 
ings not  situate  in  Tilehurst,  and  which  are  rated  in  other  parishes. 

There  is  no  doubt  that  the  company  derive  great  profits  from  some  of 
these  buildings :  but  the  profits  so  accruing  in  any  particular  parish  are  not 
brought  into  account  for  the  purpose  of  increasing  the  rate ;  neither  should 
the  rates  paid  for  all  or  any  of  them  in  other  parishes  diminish  the  rate  ia 
Tilehurst.  [Williams,  J.  Is  that  so,  if  those  premises  are  rated  to  their 
full  value  in  the  other  parishes  ?]  Tilehurst  does  not  impose  such  rate ;  nor 
ought  it  to  affect  the  calculation  of  that  value  in  which  Tilehurst  is  interested. 
In  Rfgina  v.  The  London  and  SouJLh  Western  Railway  Company^  1  Q.  B. 
«iQQi  ^^'  ^^'  ^^^  *question  is  put,  in  the  judgment  of  the  court :  <«  Will 
-'  it  make  any  difference  in  the  principle,  that  the  railway  is  in  more 
parishes  than  one,  and  that  we  are  now  dealing  with  a  parish  in  which,  so 
far  as  appears,  there  is  no  station  house  or  other  appendage  to  the  railway  ?" 
And  the  answer  was:  «  W^e  think  not;  the  subject  matter  of  the  rate  ia 
any  particular  parish  is,  no  doubt,  the  beneficial  occupation  of  the  land 
there,  and  you  cannot  draw  into  the  rate  the  value  of  the  occupation  of 
buildings  elsewhere ;  yet,  as  you  are  to  rate  on  the  value  in  the  parish,  how- 
ever occasioned,  you  cannot  strike  off  any  portion  because  it  would  not  have 
existed  but  for  the  occupation  of  buildings  in  another  parish :  still  it  exists, 
and  in  the  parish,  and  therefore  cannot  escape  the  rate  there."  The  deduc- 
tion here  claimed  was  allowed  in  Regina  v.  The  Grand  Junction  Railway 
Company^  4  Q.  B.  18,  41 ;  but  the  point  was  not  disputed.  In  Ifex  v. 
The  Trustees  of  the  Duke  of  Bridgewater^  9  B.  &  C.  68,  the  defendants  were 
rated  for  their  canal  with  the  tolls,  and  for  their  wharfs  and  buildings  ad- 
jacent, and  no  deduction  was  claimed  for  the  rate  laid  upon  these  last.  A 
like  observation  applies  to  Rex  v.  Palmer^  1  B.  &  C.  546,  and  other  cases 
of  the  same  class.  The  principle  laid  down  by  Bayley,  J.,  in  Rex  v. 
Kingswinford,  7  B.  &  C.  236,  and  Rex  v.  Lower  Milton,  9  B.  &  C.  810, 
with  respect  to  canals,  is,  that  the  proprietors  are  to  be  rated  <«  in  respect  of  the 
land  which  they  occupy  in  every  parish  through  which  the  canal  passes,  and 
for  that  value  which  the  land  there  produces,"  7  B.  &  C.  241 ;  «  and  that, 
whether  the  subject  matter  of  the  occupation  be  productive  of  itself, 
-I  or  rendered  productive  by  ^something  brought  from  another  parish^ 
i^r  by  being  used  in  conjunction  with  property  in  another  parish,  no  dider- 

(«)  Noveniber  iSth.    Belbre  Loid  Demnui,  C.  J.,  Williami»  Coleridge,  wad  Wightmuiy  Je. 
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ence  is  to  be  made  in  the  mode  of  rating,'^  9  B.  &  C.  818.  As  was  said  in 
the  judgment  of  this  court  in  Regina  v.  T/te  Grand  Junction  Railxoay  Com' 
jNuiy,  4  Q.  B.  40 :  «  Suppose  two  estates  of  equal  size  and  in  all  respects 
of  equal  fertility ;  but  one  is  surrounded  by  excellent  roads,  or  has  a  canal 
near  to  it,  or  is  near  to  a  large  market,  and  the  other  is  without  these  advan- 
tages ;  of  course  the  rent  and  the  ratable  value  of  the  one  will  be  larger 
than  the  other ;  yet  the  tenant  would  take  no  more  by  the  lease  of  the  one  than 
of  the  other."  In  the  present  case,  therefore,  the  property  occupied  in  Tile- 
hurst  must  be  estimated  according  to  the  profit  of  such  occupation  in  Tilehurst 
exclusively,  and  without  reference  to  the  value  of  property  elsewhere  by  which 
the  profit  in  Tilehurst  may  be  indirectly  increased ;  consequently  the  burdens 
on  such  property  elsewhere  cannot  be  material  to  an  estimate  of  the  value  in 
Tilehurst.  In  Rex  v.  Woking^  4  A.  &  E.  40,  the  thorough  trade  was  divided 
by  the  whole  length  of  the  canal ;  the  short  trade  passing  through  Woking, 
by  the  distance  passed  over ;  and  the  tolls  earned  by  that  traffic  which  did 
not  pass  through  Woking  were  excluded.  That  is  the  principle  followed 
here,  the  rate  being  based  on  the  receipts  per  mile  of  the  company  in  the 
parish  of  Tilehurst.  In  Rex  v.  The  London  and  South  Western  Railway 
Company^  1  Q.  B.  558,  the  rate  was  calculated  in  a  different  way :  the  ses- 
sions found  the  rack  rental  of  the  whole  railway,  and  then  calculated  the 
ratable  value  in  the  parish  by  taking  such  a  proportion  of  the  whole  rack 
rental  as  the  receipts  from  traffic  in  the  parish  •bore  to  the  gross 
receipts  of  the  whole  line.  Here  the  rental  of  the  whole  railway  L 
18  not  found :  but  the  rental  of  the  portion  in  Tilehurst  is  calculated  by 
making  certain  deductions  from  the  gross  receipts  there.  One  deduction 
to  be  made  is  in  respect  of  the  tenants'  profits.  As  to  the  mode  in  which 
these  ought  to  be  calculated :  the  company  claim  to  deduct  20  per  cent, 
from  the  gross  receipt,  under  this  head.  But  there  is  no  relation  between 
the  gross  receipt  and  tenants'  profits ;  the  one  may  be  very  large,  and  the 
other  very  small.  The  proper  mode  of  calculating  them  is  to  ascertain  the 
capital  required,  and  then  to  allow  interest  on  that  sum,  and  a  percentage 
equal  to  the  risk  incurred  by  the  tenant,  and  the  industry  required.  That 
mode  was  adopted  in  Regina  v.  The  Grand  Junction  Railway  Company^ 
4  Q.  B.  18,  and  sanctioned  by  the  court.  In  Rex  v.  The  London  and 
South  Western  Railway  Company^  1  Q.  B.  558,  a  different  mode  seems 
to  have  been  followed  by  consent.  It  is  from  some  proportion  of  the  net 
profits,  and  not  from  the  gross  receipts,  that  the  tenants'  profit  is  to  be 
•ought.  The  company's  half  yearly  report  under  the  head  of  «  revenue 
account"  shows  the  total  annual  expenditure  of  the  company  over  the  whole 
railway;  this  amount,  divided  by  the  length  of  railway,  gives  the  total 
expenses  of  one  mile  in  the  parish  of  Tilehurst ;  and  this,  deducted  from 
the  gross  receipts  from  that  mile,  gives  the  net  profit  of  such  mile,  llie 
question  is,  what  portion  of  this  belongs  to  the  tenant  in  respect  of  his 
capital,  skip  and  risk :  because  what  remains  after  that  deduction  is  the 
ratable  value.    Rack  rent  b  defined  to  be  the  profit  of  land,  independent 
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of  the  profit  of  capital  and  labour,  and  the  *co9t  of  cultiration. 
^^^J  The  cases  are  all  collected  in  Regina  v.  Capel,  12  A.  &  E.  382. 
The  parish  here  ascertained  the  rack  rental  in  this  very  mode ;  from  the  ne^ 
profit  they  have  deducted  two  percentages  on  the  capital  employed,  one 
for  interest,  and  the  other  a  remuneration  to  the  tenant  for  his  skill  and  the 
risks  he  runs.  To  make  a  further  deduction  for  the  rent  of  stations  and 
charge  a  portion  of  that  against  the  receipts  in  Tilehurst,  would  be  to  rate 
only  a  part  of  the  profits  there  ;  for  there  is  no  station  in  that  parish ;  and, 
though  the  stations  may  contribute  to  increase  the  receipts  in  Tilehurst,  they, 
being  rateable  in  the  parishes  where  they  are  situate,  are  a  proper  charge 
upon  the  traffic  there,  but  not  in  Tilehurst. 

2.  Neither  is  any  deduction  to  be  made  for  depreciation  of  the  permanent 
rails  and  sleepers.  This  is  in  fact  an  outlay  to  replace  capital,  and  has  been 
so  treated  by  the  company  in  their  accounts  rendered  to  their  proprieton 
under  stat.  5  &  6  W.  4,  c.  cvii.  s.  145,  which  requires  them  to  make  up 
accounts  twice  in  every  year  «  of  the  charges  and  expenses  attending  the 
making,  maintaining,  and  carrying  on  the  said  undertaking,  and  of  all  other 
the  receipts  aud  expenditure  of  the  said  company,  up  to  those  periods 
respectively."  These  are  to  be  laid  before  the  proprietors ;  and  they  appear 
on  the  August  and  February  reports  forming  part  of  the  present  case.  The 
146th  section  provides,  that  <<  no  dividends  shall  be  made  exceeding  the 
net  amount  of  clear  profit  at  the  time  being  in  the  hands  of  the  said  com- 
pany, nor  whereby  the  capital  of  the  said  company  shall  in  any  degree  be 
reduced  or  impaired."  In  their  accounts  with  the  proprietors,  the  company 
*iQ9i  ^^^^  treated  this  item  as  an  additional  outlay  of  ^capital,  and  not 
^  as  an  annual  charge  upon  their  revenue:  they  have  no  right,  there* 
fore,  to  represent  it  as  an  annual  charge  to  be  deducted  from  their  profits, 
for  the  purpose  of  reducing  the  amount  of  ratable  value.  The  deprecia- 
tion of  the  plant  may  be  deducted,  and  has  been  allowed  for  by  the  sessions, 
because  the  company  lay  aside  a  portion  of  the  revenue  to  meet  that  ex- 
pense ;  but  the  reproduction  of  the  permanent  rail  hitherto  defrayed  wholly 
out  of  the  company's  capital  is  so  much  added  to  their  original  outlay.(a) 
The  claim  to  such  a  deduction  will  probably  be  grounded  on  Regina  v. 
The  Cambridge  Gas  Light  Company^  8  A.  &  £.  73,  where  the  judgment 
on  this  point  is  founded  upon  Bex  v.  Lower  MUton^  9  B.  &  C.  810,  and 
the  authorities  there  cited.  On  reference,  however,  to  these,  it  seems  that 
the  suggestion  of  allowing  for  a  depreciation  fund  arose  first  in  Rex  v.  Ton^ 
Unson,  9  B.  &  C.  163,  where  Bayley,  J.,  said :  '<  The  annual  profit  or 
value  is  always  a  part  only  of  the  annual  rent  paid  to  the  landlord.  Some 
portion  of  that  rent  ought  to  be  set  apart  to  form  a  fund  for  repairing  or 
rebuilding  when  necessary ;  in  other  words^  to  maintain,  or  reproduce  the 
subject  of  occupation."    But,  as  the  learned  judge  observes  just  befor6| 

(a)  The  hal^yearly  reporta,  mentioQed,  p.  180,  antt,  were  referred  to  in  confinnationof 
U^  statements;  and  Hill,  for  the  appellant!,  admitted  that  lO,OOOiL  half-yearly  wai  tJHovnd 
in  the  aooounta  for  depredatioo  of  the  plant,  not  of  the  permanent  railway. 
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Mit  makes  no  difference  in  the  amount  of  the  rate,  whether  the  occupier  be 
tenant  or  owner:"  the  rate  is  a  tax  on  the  occupation :  and  can  it  be  said 
that  an  occupier,  though  not  the  owner,  b  presumed,  in  the  case  of  a  house 
or  colliery,  to  establish  a  fund  for  repairing  or  rebuilding  ?  The  *a1-  ^ 

lowance  in  Segma  v.  Tlie  Cambridge  Gas  Light  Company^  8  A.  &  *- 
£.  73,  77,  was,  in  terms,  only  for  « the  annual  cost  of  the  renovation"  of 
the  works  previously  mentioned.  In  Regina  v.  The  Grand  Junction  Rail' 
way  Company^  4  Q.  B.  18,  23,  a  deduction  was  made  <<  for  renewing  or 
reproducing  those  portions  of  the  subject  of  the  rate  which  are  of  a  perish- 
able nature,  such  as  the  rails,  chairs,  and  sleepers,  &c.,  when  rendered 
necessary  by  accident  or  decay:"  but  this  was  not  contested.  By  the 
Parochial  Assessment  Act,  6  &  7  W.  4,  c.  96,  s.  1,  the  rate  is  to  be  calcu- 
lated upon  the  rent  at  which  the  premises  might  reasonably  be  expected  to 
let  («from  year  to  year,  free  of  all  usual  tenant's  rates  and  taxes."  The 
creation  of  a  fund  for  repairing  and  rebuilding  is  not  a  usual  charge  upon  a 
tenant,  especially  on  a  holding  from  year  to  year.  In  Rex  v.  The  Trustees 
of  the  Duke  of  Bridgemater^  9  B.  &  C.  68,  no  charge  of  this  kind  seems  to 
have  been  taken  into  account.  In  Rex  v.  The  Hull  Dock  Company^  5  M. 
&  S.  394,  where  the  question  was,  whether  the  company  were  exempt  from 
poor  rate  during  a  year  in  which  they  had  rebuilt  part  of  their  docks,  and 
their  expenditure,  consequently,  had  gone  much  beyond  their  receipts,  the 
propriety  of  allowing  for  a  renewal  fund  was  not  suggested  at  the  bar  or  by 
the  court. 

3.  The  claim  in  respect  of  outlay  in  forming  the  company,  obtaining  the 
act  of  parliament,  and  the  other  original  expenses,  is  as  unreasonable  as  if 
an  mdividual  claimed  a  like  allowance  for  the  costs  of  making  out  the  title 
to  his  estate.  No  part  of  the  language  in  stat.  6  &  7  W.  4,  c.  96,  s.  1, 
authorizes  such  a  deduction. 

*4.  The  attempt  to  charge  the  parish  with  the  income  tax  on  the  p««Qj 
company ^s  property  is  equally  unauthorized.  '- 

5.  So  also  is  the  deduction  claimed  in  respect  of  rates  not  yet  charged. 
«The  propriety  of  a  poor  rate  can  only  be  determined  with  reference  to 
the  facts  found  to  be  actually  existing  when  it  was  made:"  Rpgina  v. 
7%e  Grand  Junction  Railway  Companyy  4  Q.  B.  35;  judgment  of  the 
court. 

6.  The  losses  on  the  branch  lines  cannot  affect  the  ratable  value  of  the 
Great  Western  Railway.  The  argument  as  to  the  stations  not  situated  in 
Tilehurst,  applies  in  a  great  measure  to  this  part  of  the  case.  To  take  these 
losses  into  consideration  would  be  substituting  an  average  calculation  for 
that  which  the  present  assessment  proceeds  upon.  And,  as  to  the  branch 
lines,  the  question  is,  whether  the  company  has  a  beneficial  occupation  of 
them,  not  whether  they  have  been  a  profitable  or  a  losing  bargain  in  any 
particular  year ;  Rex  v.  Parrot^  6  T.  R.  593 ;  Regina  v.  Vange^  3  Q.  B. 
242 ;  Rex  v.  Attwood,  6  B.  &  C.  277 ;  Rex  v.  MirfUld,  10  East,  219 ; 
Rtxy.  ne  Hull  Dock  Compamf,bM.tLS.  394;  Rexv.  Chaplin,  1  B.  &  Ad. 
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926.  If  the  owner  of  a  pleasure  garden,  to  which  persons  were  ad* 
mitted  for  money,  kept  a  boat  to  bring  persons  across  a  river  to  the  garden, 
could  he  claim  a  deduction  from  the  rate  upon  his  garden  for  the  ex- 
penses of  the  boat  ? 

7.  On  the  question,  whether  the  tenants^  profits  should  be  ascertained  bj  a 
percentage  on  the  original  value  of  the  plant  or  movable  stock,  or  bj  a  fcr* 
^  ceutage  on  the  gross  receipts,  the  court  declined  to  give  *any  judg- 

^  ment.  Regina  v.  The  Cambridgt  Gas  Light  Company^  8  A.  &  EI. 
73,  and  Regina  v.  71ie  Grand  Junction  Railway  Company^  4  Q.  B.  18, 38,.(a) 
were  recited  for  the  respondents. 

8.  The  question,  whether,  under  the  heads  of  reduction  first  and  secondly 
above  stated,  the  division  should  be  by  one  hundred  and  eighteen  or  one 
hundred  and  seventy-five,  was  rendered  immaterial  by  the  judgment  of  the 
court. 

9.  The  respondents'  counsel  contended  that  any  deductions  to  be  esti- 
mated by  the  value  of  the  company's  plant  or  movable  stock  should  bes 
reckoned  according  to  the  deteriorated  value,  as  suggested  in  the  case. 

Hill  and  Carringtanj  contr^.  The  receipts  in  this  case  are  estimated  on 
the  principle  which  seems  to  have  been  recognised  in  Rex  v.  The  Oxford 
Canal  Company^  10  B.  &  C.  163,  and  was  adopted  in  Regina  v.  TTie 
Grand  Junction  Railway  Company^  4  Q.  B.  18,  where  the  court  said,  in 
giving  judgment:  «  We  understand  them,"  (the  company,)  (<to  admit  the 
principle  of  considering  the  whole  line  as  entire,  and  to  arrive  at  the  exact 
sum,  at  which  they  contend  that  the  rate  in  the  respondent  parish  should  be 
fixed,  by  a  mileage  division  of  the  whole  length ;  a  principle  very  conve- 
nient in  itself,  and  rightly  adopted  by  consent."  It  may  be  admitted,  here, 
that  that  principle  is  correctly  adopted.  But  it  follows  that  an  abatement 
of  the  rate  in  Tilehurst  must  be  made,  on  account  of  the  stations  in  other 
parishes.  The  earnings  on  the  whole  line  are  calculated  indiscriminately, 
^  not  distinguishing  so  much  as  taken  for  the  use  *of  the  railway  and 

^  so  much  in  respect  of  the  stations ;  and  they  are  thrown  into  an 
entire  sum.  The  earnings  of  each  parish  being  taken  according  to  the 
apportionment  on  the  mileage  principle,  and  all  added  together,  the  suni 
set  down  for  the  receipts  of  the  whole  line,  (including  the  branches,)  ex- 
hausts all  sources  of  profit.  The  stations  and  other  buildings  cannot  be 
reckoned  in  this  calculation  as  sources  of  profit,  but  are  considered  as  bur* 
thensome  appurtenances  necessary  for  the  enjoyment  of  the  line,  so  that  it 
may  produce  the  profit  apportioned  as  before  stated.  The  expenses  of  these 
must  therefore  be  considered  as  a  charge  to  be  allowed  for  in  estimating  the 
ratable  profits,  (like  the  expense  of  supplying  water  to  a  canal ;  Rex  v. 
Tlu  Oxford  Canal  Company^  10  B.  &  C.  163,  177 ;)  if  that  allowance  be 
not  made,  the  profits  are  over  stated.  And,  if  made,  it  must  be  subtracted 
from  the  mileage  earnings.  Supposing  that  a  profit  from  the  stations  could 
be  considered  as  accruing  partly  in  Tilehurst,  then  Tilehurst  must  receive  it 

(a)  8m  tfa«  aigumant  in  Begina  t.  Ct^U  13  A.  &  E.  38S. 
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as  tnis^ee  for  the  other  parishes  which  are  rated  for  those  premises :  but  the 
fact  is  that  the  profits  are  earned,  mile  by  mile,  from  the  railway  properly 
so  called  ;  the  stations  contribute  equally  on  every  mile  to  the  production 
of  earnings  there ;  and  there  are  no  means  by  which  the  expenses  of  any 
station  can  with  justice  be  referred  to  any  limited  part  of  the  line,  except 
by  distributing  the  whole  expenses  of  the  stations  over  all  the  line  on  the 
principle  of  mileage. 

2.  As  to  the  depreciation  fund,  it  is  scarcely  disputed  on  the  other  side 
that,  whenever  works  have  been  done  to  which  a  fund  of  that  kind  is  appli- 
cable, allowance  should  be  made  for  them  in  the  estimate  for  that 
^year.     The  argument,  in  substance,  is  only  that  no  such  fund  has    ■- 

at  present  been  set  apart.  But,  even  with  respect  to  ordinary  repairs,  that 
is  no  answer.  In  Rex  v.  The  Hull  Dock  Company^  5  M.  &  S.  394,  where 
the  appellants  argued  that  the  works  done  in  the  particular  year  had  absorbed 
all  the  profits,  and  that  the  company  could  not  from  year  to  year  retain  the 
proceeds  to  answer  future  objects  of  expense,  the  court  said  that  the  com- 
pany were  not  obliged  in  each  year  to  make  such  a  dividend  as  prevented 
the  reservation  of  any  fund  for  works  to  be  done  in  after  years.  The  true 
principle  of  rating  is  to  estimate  profits  and  expense  communibus  annis ; 
upon  that  principle  the  rule  of  assessment  in  stat.  6  &  7  W.  4,  c.  96,  s.  1, 
is  framed.  In  JRegina  v.  The  Cambridge  Gas  Light  Company^  8  A.  &  £. 
73,  this  court  recognised,  as  a  deduction  from  that  rent  which  the  act  makes 
a  criterion,  the  allowance,  «<  where  the  subject  is  of  a  perishable  nature, 
towards  the  expense  of  renewing  or  reproducing  it ;"  and  Rex  v.  Lower 
MUlarij  9  B.  &  C.  810,  was  considered  as  warranting  such  allowance.  In 
Rex  y.  Tomlinson^  9  B.  &  C.  163,  the  court  exemplified  the  rule  on  this 
subject  by  houses,  of  which  «<  the  annual  profit  or  value  is  always  a  part 
only  of  the  annual  rent  paid  to  the  landlord.  Some  portion  of  that  rent 
ought  to  be  set  apart  to  form  a  fund  for  repairing,  or  rebuilding  when 
necessary ;  in  other  words,  to  maintain,  or  reproduce  the  subject  of  occu- 
pation." Practically,  the  landlord  himself  does  not  make  any  such  reserva- 
tion ;  but  whether  he  does  so  or  not  cannot  affect  those  who  have  to 
calculate  the  assessment.  It  is  not  denied  by  *the  respondents  that  p«.qq 
an  allowance  ought  to  be  made  for  maintaining  the  subject  of  occu-  ^ 
pation  in  a  state  to  command  the  supposed  rent ;  and  renewal  of  the  solid 
and  essential  parts  is  only  maintenance  on  a  large  scale.  Repair  in  the 
ordinary  sense  does  not  meet  all  modes  of  deterioration.  The  appellants, 
therefore,  are  right  in  claiming  an  allowance  for  these  costs  of  renewal  on 
a  distributive  calculation,  and  not  waiting  to  claim  them  till  a  great  expense 
of  renovation  shall  actually  have  been  incurred  in  one  year,  when  they 
might  be  told  that  the  cost  ought  to  have  been  reckoned  communibus  annis. 
If  the  company  have  in  their  accounts  treated  this  item  as  an  outlay  taken 
fiom  capital,  and  not  as  a  charge  on  revenue,  that  cannot  make  any  differ^ 
ence  to  the  parish. 

3.  The  expenses  of  forming  a  company,  obtaining  an  act  of  parliament, 
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&c.y  ought  to  be  allowed.  The  costs  of  the  plant  are  deducted,  because 
without  them  the  trade  could  not  be  carried  on  at  all ;  on  the  same  principle 
the  expenses  necessary  to  the  first  establishment  of  the. undertaking  should 
be  allowed  also. 

4.  The  income  tax  is  an  outgoing,  to  be  deducted,  like  the  others,  fiom 
the  gross  receipts,  in  order  to  arrive  at  that  which  fairly  represents  ratable 
profits:  and  this  deduction  is  consistent  with  stat.  5  &  6  Vict.,  c.  35,  s.  1, 
schedules  (A.)  and  (B.),  the  latter  of  which  charges  the  tenant  of  lands  in 
respect  of  his  occupation ;  and  with  sect.  1  of  stat.  6  &  7  W.  4,  c.  96, 
directing  that  the  assessment  to  the  poor  rate  shall  be  <«  firee  of  all  usual 
tenant's  rates  and  taxes." 

5.  On  the  principle  of  estimating  by  the  expenses  communibus  annis, 

•1QQ1    ^^^^  ^^^  "^^  y^^  imposed  may  be  *taken  into  consideration  :  and, 
^    though  the  amount  is  uncertain,  12,000/.  is  given  as  a  minimum* 
[Coleridge,  J.    This  item  can  be  considered  only  in  future  rates.] 

6.  The  loss  on  the  branch  railways  is  an  expense  incurred  in  bringing 
traffic  to  the  main  line.  In  the  case  put  on  the  other  side,  of  a  person 
keeping  a  garden,  the  expense  of  the  boat,  if  paid  by  the  owner  of  the 
garden,  ought  to  be  deducted,  supposing  his  rack  rent  to  be  ascertained  oa 
the  principle  applied  to  railways.  It  is  an  expense  which  must  affect  the 
rent.  He  would  not  give  so  much  for  a  garden  which  could  only  be  enjoyed 
at  the  cost  of  keeping  and  working  a  ferry  boat  as  for  a  garden  free  from 
such  a  burden  and  yet  equally  profitable.  Rex  v.  77ie  Oxford  Canal  Com» 
panyy  10  B.  &  C.  163,  applies  to  this  part  of  the  case.  In  Bex  v.  Parrot, 
6  T.  R.  593,  cited  for  the  respondents,  the  lessee  of  a  colliery  alleged  th^t 
the  colliery,  the  entire  subject  matter  in  respect  of  which  he  paid  rent,  was 
unprofitable,  and  therefore  not  ratable.  But  the  occupation,  at  a  rent,  so 
long  as  be  held,  might  be  deemed  conclusive  evidence  against  him  that  the 
premises  occupied  were  profitable.  Here  no  tenant  would  take  the  branches 
separately  from  the  main  line  so  long  as  they  are  worked  at  a  loss.  If  such 
a  tenant  could  be  found,  it  is  clear  that  the  tenant  of  the  main  line  would 
pay  a  greater  rent  than  a  tenant  for  the  whole  will  now  pay,  because,  whSe 
the  main  line  would  still  receive  the  advantage  of  the  supply  of  traffic  fur« 
nished  by  the  branches,  the  tenants  of  such  main  line  would  be  relieved 
from  the  burden  which  the  loss  on  the  branches  now  throws  on  the  concern, 
•onrn    Suppose  the  traffic  were  •conveyed  along  the  branches  gratuitously 

-'  for  the  sake  of  the  mileage  along  the  main  line ;  in  such  case  the 
branches  would  be  strictly  analogous  to  the  stations,  which  perform  a  ser- 
vice  not  made  the  foundation  of  any  charge.  If  then  the  argument  of  the 
appellants  on  the  first  head  is  well  grounded,  the  whole  cost  of  the  branches 
would  have  to  be  deducted.  At  present  the  burden  does  not  consist  of  the 
whole  cost,  but  of  the  balance  which  is  found  by  subtracting  the  amount 
of  the  returns  given  by  the  branches  from  that  of  their  expenses.  This 
balance,  which  is  the  net  loss  upon  the  branches,  is  therefore  a  fair  allo^* 
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9.(a)  The  depreciation  of  the  compaDy's  stock  ought  not  to  be  taken 
into  account.  The  question  here  must  be,  not  what  is  the  present  state  of 
the  capital,  but  what  capital  has  been  actually  embarked. 

Cur.  adv,  vuU. 

Ix>rd  Denmak,  C.  J.,  in  Hilary  term,  (Januaiy  22d,)  1846,  delivered 
tiie  judgment  of  the  court. 

This  case  has  stood  over  for  some  time  from  the  wish  to  afford  it  the 
fullest  conaderation :  and,  as  our  decision  must  be  governed  by  the  prin- 
ciples laid  down  in  the  two  cases  of  the  South  Tre»/«m,(fr)and  Grand  JunC'^ 
iion(c)  railways,  it  may  be  convenient  to  recapitulate  briefly  what  was  in 
those  cases  decided :  not  that  they  introduced  any  new  principle  into  the 
law  of  rating,  but  because  the  circumstances  under  which  the  established 
principle  was  applied  were  somewhat  novel. 

•We  there  laid  down  that,  although  the  profits  of  trade  carried  p^qai 
on  by  the  occupier  of  the  land  upon  it  cannot  be  made  directly  the  ^ 
aubject  of  the  rate  assessed  in  respect  of  such  occupation,  and  the  valu<e 
of  the  occupation  alone  was  the  proper  subject,  yet  in  that  value  was  to  be 
included  whatever  at  the  time  formed  part  of  it,  whether  permanently  or 
not,  and  from  whatever  source  derived,  and,  therefore,  of  course,  not  less 
so  althou^  derived,  in  any  proportion,  from  the  fact  of  the  trade  being  so 
carried  on  upon  it.  Further,  that,  although  the  sum  to.be  sought  was  that 
which,  after  all  due  deductions  made,  a  tenant  might  be  found  to  give  by 
way  of  rent  from  year  to  year  in  order  to  be  placed  as  occupier  in  the  same 
position  as  the  party  rated,  yet  this  was  to  be  sought,  not  by  dryly  considep> 
ing  ^hat  rent  would  be  given  for  so  many  miles  of  railway  as  happened  to 
be  in  the  rating  parish,  apart  from  all  the  actually  coexisting  circumstances; 
but  by  including  in  the  consideration  all  such  as  would  necessarily  attend 
upon  the  occupation  under  the  demise,  and  influence  the  tenant's  mind  aa 
to  the  amount  of  rent  which  he  would  give. 

In  the  application  of  these  principles  the  practical  difficulty  for  those  wh6 
assess  the  rate  in  cases  of  such  complication  as  railways  often  present  wiH 
be  to  distinguish  accurately  between  that  which  is  property  referable  to  the 
trade  alone,  and  that  increase  of  value  which  the  carrying  on  of  the  trade 
upon  the  land  gives  to  the  occupation  of  it.  The  case  of  the  Grand  Junc^ 
tian  Rfolway^  4  Q.  B.  18,  presented  many  circumstances  the  same  as  exist 
in  the  case  now  before  us;  and  we  thought  that  *the  parish  officers  ^^^^^ 
there  had  successfully  met  the  difficulty.  We  are  now  to  examine  ^ 
the  rate  slated  in  this  case  only,  however,  as  to  its  principles,  and  so  much 
of  its  details  as  involve  principle :  beyond  that,  and  especially  as  to  the 
accuracy  of  calculations,  the  questions  must  be  for  the  sessions  alone. 

We  have  here  a  company  sole  occupiers  of  a  line  of  which  they  are 
owners.     Of  this  the  land  in  respect  of  which  they  are  rated  forms  a  part. 

(a)  A«  to  the  te?«Dtfa  and  aiglitli  headi)  ne  ppb  194, 195,  ant^ 

ib)  Rigina  t.  Tke  London  and  South  WtaUam  Railway  Company^  I  Q.  B.  568. 

(c)  Regina  r.  Tht  Grand  JuneHon  Railway  Company,  4  Q.  B.  18. 
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They  are  also  sole  occupiers,  as  lesseesi  of  two  branch  lines,  both  issoing 
out  of  the  line  first  named.  Upon  all  these  lines  they  carry  on  exclusively 
a  large  trade  as  carriers,  the  net  receipts  of  which  from  the  branch  lines 
alone,  if  set  against  their  expenses  and  rent,  would  make  the  occupation  of 
them  in  fact  a  losing  concern ;  but  this  occupation  increases  the  traffic  upon 
the  main  line ;  and  for  the  sake  of  this  the  company  are  content  to  sustain 
that  partial  loss.  In  order  to  ascertain  the  rate,  the  course  pursued  has  been 
to  take  the  gross  receipts  per  mile  in  the  respondent  parish ;  and  this  sum 
is  not  in  dispute.  The  deductions  to  be  made  from  this  are  calculated  cm 
a  mileage  proportion  of  all  the  expenses  and  outgoings,  taking  the  whole 
three  lines  as  one  entire  line  in  all  particulars  in  which  the  appellants  are  at 
all  chargeable ;  and  we  do  not  understand  this  mode  to  be  objected  to. 
Setting  the  proportion  of  these  per  mile  against  the  gross  receipts  per  mile, 
the  residue  has  been  taken  as  the  ratable  value  per  mile. 

We  are  then  to  see  whether  these  deductions  include  all  such  as  ought 

to  be  made  on  an  ordinary  occupation  exclusive  of  trade,  and  also  all  such 

matters  as  are  distinctly  referable  to  the  trade  only,  and  do  not  enhance 

the  value  of  the  occupation.    If  so,  the  principle  of  the  *'rate  is 

^    right:  whether  sufficient  in  amount  under  each  head  has  been 

allowed,  it  is  not  for  us  to  determine. 

Nine  heads  are  first  stated,  which  are  intended  to  represent  the  annual 
expense  of  keeping  in  repair  the  way,  stations  and  other  buildings,  the  rates 
and  taxes,  other  than  the  property  tax,  payable  on  them,  the  expenses  of 
directing  and  carrying  on  the  business,  the  government  duty  on  passengers, 
and  some  incidental  charges  connected  with  the  trade.  Thus  far  the  out* 
goings  allowed  for  are  annual. 

The  appellants  here  first  object  that,  beside  an  allowance  for  the  merely 
annual  repairs,  they  are  entitled  to  one  in  respect  of  the  depreciation  and 
wear  and  tear  of  the  rails  and  sleepers,  the  solid  timber  and  iron  work  of 
their  own  principal  line ;  and  this,  although  hitherto  they  have  not  charged 
such  expense  against  their  income,  but  defrayed  it  out  of  their  capital.  In 
the  case  of  The  Grand  Junction  Railway^  4  Q.  B.  18,  such  an  allowance 
was  conceded :  it  is  now  disputed :  and  the  circumstances  must  therefore 
be  examined.  In  themselves,  perhaps,  repairs  of  the  kind  now  under  con- 
sideration are  not  to  be  distinguished  in  principle  from  what  the  case  de» 
nominates  maintenance  of  the  way,  and  which  the  appellants  include  under 
their  annual  expenses ;  and,  although  not  called  for  in  any  particular  year, 
yet,  if,  in  the  certainty  that  the  charge  would,  in  a  given  time,  accrue,  a  pro- 
portionate sum  had  been  actually  deducted  from  the  annual  revenue  to 
meet  it,  we  see  no  reason  why  an  allowance  should  not  be  made  for  it  as 
much  as  for  annual  repaiiiv  actually  done  in  the  course  of  the  year.  Bat, 
•QTUi  as,  in  the  case  of  these  last,  the  fact*of  repairs  being  needed  would 
^  not  entitle  to  a  deduction  unless  they  were  done  and  the  charge  in- 
curred, so,  in  the  present  case,  as  no  deduction  has  been  made  from  the 
revenue,  it  appears  to  us  that  no  allowance  can  be  made.    For  their  own 
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poqM>ses,  and,  as  suggested  in  the  argument,  in  violation  of  their  act  of 
parliament,  the  company  have  chosen  to  defray  the  amount,  trifling  probably 
at  present,  out  of  their  capital,  so  that  they  have  given  that  which  they  now 
seek  to  consider  as  tenants' repairs  the  character  of  landlord's  improvements, 
the  capital  expended  for  which  will  swell  the  ratable  value  of  land,  but  not 
be  allowed  in  the  rate. 

The  appellants  next  claimed  to  deduct  the  ratable  value  of  the  buildings 
appurtenant  to  their  own  line,  and  also  to  the  branch  lines  respectively,  and 
rated  and  ratable  elsewhere  than  in  the  respondent  parish,  separately  from 
the  railway  itself.  This  also  is  an  allowance  which  was  conceded  in  the 
case  last  referred  to ;  for  it  would  be  hardly  worth  while  to  distinguish  be- 
tween those  rated  and  ratable  only ;  and  we  have  no  means  of  drawing 
the  distinction  in  fact.  It  is  to  be  remembered  that  the  respondents  pro- 
perly treat  the  whole  line,  the  whole  profits,  the  whole  outgoings,  as  entire ; 
and  then  the  question  is  whether  there  is  any  distinction  between  this  and 
other  outgoings  necessary  to  the  earning  the  profits  by  which  the  ratable 
value  of  the  land  in  the  respondent  parish  is  enhanced.  It  seems  to  us 
there  is  none ;  and,  if  so,  we  agree  with  the  learned  counsel  for  the  appeU 
lants  that  in  principle  it  is  indilferent  whether  the  station  be  in  the  same 
parish  or  at  a  distance. 

The  appellants  claim,  thirdly,  an  allowance  for  21,000/.  yearly  interest  on 
the  sum  expended  in  forming  ^tbeir  company,  obtaining  their  act  p,;,^^, 
of  parliament,  raising  their  capital,  and  other  original  expenses.  ^ 
For  this  there  is  no  founda  ion.  These  expenses  have  no  connection  with 
the  ratable  value  of  the  railway.  They  might  have  all  been  incurred  and 
AO  railway  ever  constructed.  As  well  might  the  purchaser  of  an  estate  with 
borrowed  money,  and  aAer  an  expensive  litigation  as  to  the  title,  claim  to 
deduct  his  interest  and  expenses  from  the  poor  rate  on  the  land  when  in  hia 
occupation.  They  neither  add  to  the  value  of  the  occupation  nor  are  any 
way  necessary  to  the  making  it  up. 

The  appellants  then  claim  to  be  allowed  in  respect  of  10,000/.  paid  by 
them  as  income  tax  under  stat.  5  &  6  Vict.  c.  Hb,  This  claim  is  very 
shortly  and  unsatisfactorily  stated.  In  respect  of  what  the  payment  has 
been  made  we  are  not  informed  on  either  side :  the  argument  respecting  it 
was  short.  The  respondents  treated  the  claim  as  made  in  respect  of  the 
charge  on  the  property  in  land  payable  by  the  owner :  the  appellants  claimed 
it  in  respect  of  the  charge  on  the  occupation  payable  by  the  tenant :  and  to 
this  extent  at  least  it  does  not  strike  us  that  there  is  any  reasonable  dis- 
tinction between  this  and  any  other  outgoing  chargeable  on  the  tenant, 
which  would  certainly  aflect  the  amount  of  the  rent  he  would  be  willing 
to  pay. 

The  fifth  claim  is  to  be  allowed  for  such  additional  parochial  assessments 
as  may  become  payable,  it  is  not  said  when  or  whe*e,  m  consequence  of 
the  recent  decisions  of  thb  court ;  upon  which  we  will  %nHy  say  that  we 


205    Reg.  v.  The  Great  Western  R,  Co.  H.  T.  1846. 

think  the  court  woald  have  been  well  justified  in  refusing  to  permit  it  !»> 
form  part  of  the  case. 
In  the  sixth  place,  the  appellants  claim  to  be  allowed  a  deduction  in  re* 

•f>/v;i  *P^'  ®^  ^^'^^^  ^^^  ^^  ^®  ^^^  branch  *Iines  before  referred  to.  Wf 
•I  think  this  cannot  be  allowed.  If  the  rate  in  question  had  been 
imposed  on  land  forming  any  part  of  the  branch  lines  themselves,  it  is  clear 
that  the  circumstance  of  the  receipts  not  equalling  the  rent, — in  odier  words 
that  the  line  was  worked  at  a  loss, — could  not  have  afiected  the  rate:  the 
occupation  would  have  still  been  beneficial  in  the  sense  in  which  that  word 
is  used  for  the  purpose  of  assessing  the  rate ;  and  the  rent  which,  firom 
whatever  motive,  the  appellants  found  it  worth  their  while  to  give  would 
have  regulated  the  amount.  This  is  not  that  case  in  the  way  in  which  it  is 
•sought  to  make  this  expenditure  bear  upon  the  rates  assessed  on  any  part 
of  the  main  line;  it  is  more  like  money  laid  out  in  the  way  of  improve- 
ment, for  which  no  deduction  should  be  made.  If  the  lessee  of  a  coal 
mine  were  to  open  roads  through  adjoining  lands  rented  under  a  separate 
demise,  in  order  to  facilitate  the  access  of  customers  to  the  mine,  and  so 
increase  its  profits,  the  expense  of  such  roads  would  certainly  not  be  an  out- 
going to  be  allowed  for  by  the  overseers. 

Two  more  questions  are  stated ;  the  first  as  to  the  mode  of  ascertainii^ 
the  tenants'  profits  in  order  to  their  deduction  from  the  ratable  value,  llie 
respondents  have  taken  the  original  value  of  the  plant  or  movable  stock, 
and  allowed  ten  per  cent,  upon  it  for  these  profits  as  well  as  the  profits  of 
trade.  The  appellants  say  that  the  more  correct  mode  would  be  to  ascer- 
tain them  by  a  percentage  on  the  gross  receipts,  and  claim  to  have  fifteen 
per  cent,  deducted  from  these  on  that  account.  We  are  very  unwilling  to 
withhold  our  aid  in  settling  questions  for  the  sessions  of  such  novelty  and 
^  difficulty  as  the  railway  rating  must  often  bring  before  *inem  ;  but 

-I  we  ought  not  to  go  beyond  our  province,  and  so  perhaps  mislead 
them.  This  question  involves  no  principle  of  law ;  and  we  decline  to 
answer  it. 

The  last  is  only  raised  by  the  respondents  provisionally  in  case  any  of  the 
deductions  claimed  by  the  company  should  be  allowed  by  us ;  but  this  has 
been  done.  In  ascertaining  the  tenants'  profits  they  have  calculated  the 
percentage  on  the  original  value  of  the  movable  stock ;  but  the  sessions 
have  found  that,  at  the  time  of  the  rate  being  made,  the  value  bad  become 
less  by  80,000/.,  and  the  respondents  contend  that  the  percentage  should 
properly  be  made  on  the  smaller  sum.  This  seems  to  us  correct :  they  are 
to  make  the  rat^  from  year  to  year,  or  for  whatever  shorter  period,  conrorm- 
ably  to  the  facts  as  they  exist  at  the  time  of  making  it.  They  may  not 
know,  nor  have  any  means  of  knowing,  what  tlie  value  was  originally  or 
m  any  former  year.  If,  at  the  end  of  five  or  ten  years,  they  are  to  be  driven 
back  to  the  original  value,  they  may  be  equally  required  to  ascertain  it  after 
an  interval  of  a  centuty.    No  hardship  is  inflicted  on  the  appellants  by  this ; 
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they  may,  and  they  ought,  as  prudent  ownersi  to  keep  up  the  stock  at  its 
original  value ;  and  in  this  very  case  they  have  claimed  a  deduction  for 
doing  so.  If  that  claim  were  properly  made,  the  original  and  the  present 
value  would  be  the  same.  Although,  however,  we  thus  answer  this  question 
in  fiivour  of  the  respondents,  they  cannot  avail  themselves  of  the  decision 
so  as  to  increase  their  assessment  beyond  its  present  amount. 

The  consequence  of  the  several  decisions  we  have  come  to  will  be  the 
amendment  of  the  rate  in  one  or  *two  particulars :  but,  as  the  sums    ^^oaq 
are  ascertained  by  the  sessions,  this  may  be  done,  we  presume,  by    >* 
the  counsel,  without  remitling  the  case  again  to  the  sessions. 

Rate  to  be  amended. 


DOE  on  the  demise  of  GEORGE  WYNDHAM,  Earl  of  EGREMONl* 

V.  MARY  STEPHENS. 


LftDds were  devised ibr life, remaiiidcir  over,  with  power  to  the  lenant  for  lift  to  lease, "in 
■ion  or  revenBon,  fat  one  life  or  for  two  or  three  liTes,  or  for  any  term  or  number  of  years 
determinable  npon  one  life  or  two  or  three  lives,  any  part  of  the  said  premises  usually  so 
leased;"  **  so  that  there  be  reserved  in  every  such  lease,  during  the  continuance  thereof  the 
ancient  and  accustomed  rents  and  heriots  for  the  premises  therein  contained,  or  more ;  and  so 
ttiat,  in  every  of  the  leases  so  to  be  made  and  granted  by  virtue  of  the  several  powers  afore* 
aaid,  there  be  contained  the  usual  and  roasonable  covenants ;"  -  and  so  as  no  clause  or  clauses 
be  contained  in  any  of  the  said  leases  giving  power  to  any  lessee  to  eonunit  waste,  or  exempt 
ing  him,  her,  or  them  from  punishment  for  conmiitting  the  same." 

1.  Held,  that  a  lease  by  the  tenant  for  life  comprehending,  at  a  single  rent,  as  well  some  of  the 
lauds  devised,  as  othen  not  devised  and  not  previously  let  with  those  devised,  was  bad  as  to 
the  lands  devised,  although  the  rent  reserved,  with  the  heriots^  dec.,  was  in  proportion  to  the 
Tents,  dec,  previously  reserved  on  all  respectively. 

i.  But  that,  against  a  party  claiming  as  heir  of  the  lessor,  the  lease  was  good  as  to  the  lands 
not  devised. 

3.  That,  if  the  lease  had  comprehended  only  lands  devised,  it  would  not  have  been  avoided  by 
proof  that  the  lands  included  in  the  lease  had  never  before  been  let  by  a  single  demise ; 
it  also  appearing  that  the  renti^  dec,  reserved  were  in  proportioD  to  the  rents,  dec,  formerly 
reertrved. 

4.  That  the  lease  was  not  avoided  by  its  containing  a  stipulation  that  the  leasee  should  build  a 
new  dwelling  house,  and  might  pull  down  an  outhouse  and  use  the  materials  for  so  building ; 
no  other  facts  being  proved  to  show  that  this  would  amount  to  waste. 

6.  A.,  parcel  of  the  lands  devised,  and  leased  by  the  tenant  for  life,  had  previously  been  demised 
by  a  lease  containing  a  stipulation  that  the  lessee  should  do  suit  by  grinding  at  a  certain  mill ; 
but  a  later  lease  of  A.,  which  was  granted  by  the  testator  and  running  when  the  will  was 
made,  contained  no  such  clause.  Heldf  that  a  lease  by  a  tenant  for  life  was  not  bad  for  not 
containing  such  a  clause. 

5.  C,  also  parcel  of  the  lands  deviwd,  and  leased  by  the  tenant  for  life,  had  previously  been 
leased  by  a  deed  which  contained  the  same  stipulation  immediately  after  the  reddendum.  The 
lease  following  this,  which  vras  granted  by  the  testator,  and  running  at  the  time  of  making 
the  wilU  was  lost  HM,  (the  court  having  power  to  find  fects  on  a  special  case  stating  as 
above,)  that  it  was  to  be  inferred  that  such  a  stipulation  was  a  usual  and  reasonable  covenant 
And  ^is,  whether  evidence  (which  was  offered)  were  or  were  not  admissible  that  the  testator 
had  frequently  leased  other  parcels  of  the  manor  which  included  A.  and  C,  omitting  the 
stipulation  in  aU  such  leases,  though  the  previdus  leases  of  those  other  parcels  contained  it 

7.  Held,  that  a  lease  of  C.  by  the  tenant  for  life  which  did  not  contain  the  stipulation  was  there- 
fore void. 

Ejectment  for  messuages,  tenements,  gardens,  lands,  and  premises, 
situate  in  the  parish  of  St.  Decuman's  in  Somersetshire,  being  the  premises 

l2 
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•OOQ1  ^^P'^'^^  **^  ^^  demised  in  the  indenture  of  lease  marked  A, 
^  hereinafter  mentioned,  parts  of  four  several  tenemeuts  formerly 
known  by  the  several  names  of  Andrew's  or  Stanley's  Tenement,  Stone's 
Tenement,  Crang's  Tenement,  and  Grayborough,  parcel  of  Wakefield's. 

The  demise,  from  George  Wyndham,  Earl  of  Egremont,  was  dated  Ist 
October,  1838. 

On  the  trial,  before  Rolfe,  B.,  at  the  Somersetshire  Spring  assizes,  1840, 
a  verdict  was  found  for  the  plaintiff  in  respect  of  Stanley's  Tenement  and 
Crang's  Tenement ;  and  the  defendant  claimed  to  have  the  verdict  entered 
for  her  as  to  the  other  two  tenements.  Stone's  and  Grayborough,  parcel  of 
Wakefield's ;  subject  to  the  opinion  of  this  court  on  a  case  substantially  as 
follows. 

Charles,  Earl  of  Egremont,  before  and  at  the  date  of  his  will,  bearing 
date  3Ist  July,  1761,  and  from  thence  to  the  time  of  his  death,  was  seised 
in  his  demesne  as  of  fee  of  the  premises  mentioned  in  the  declaration : 
and,  being  so  seised,  by  his  will  bearing  date,  &c.,  devised  all  his  manors, 
messuages,  lands,  advowsons,  rents,  and  hereditaments,  parts  and  shares 
of  manors,  messuages,  &c.,  (including  the  manor  of  Williton  Regis,  herein- 
after mentioned,)  in  the  several  counties  of  Somerset,  Dorset,  and  Cornwall, 
with  their  respective  rights,  members  and  appurtenances,  part  of  the  estate 
of  his  father  Sir  William  Wyndham,  Bart.,  deceased,  unto  his  eldest  son 
George  Lord  Cockermouth,  and  his  assigns,  for  life,  without  impeachment 
of  waste ;  remainder  over,  which  failed  before  the  death  of  George  Lord 
Cockermouth ;  remainders  to  the  fourth,  fifth,  and  all  and  every  other  the 
son  and  sons  of- the  said  testator's  body  lawfully  begotten,  &c.,  and  to  the 

•91  ni    ^^P^c^'^®  ^^^^  Q^^I^  of  ^^^  *body  of  such  son  and  sons  lawfully 
^    issuing.     The  will  contained  the  following  power. 
<«  And  I  do  hereby  further  will  and  declare  that  it  shall  and  may  be  lawful 
to  and  for  the  several  and  respective  persons  to  whom  any  estate  for  life  is 
hereinbefore  devised,  when  and  as  they  respectively  shall  be  in  the  actaal 
possession  of  the  said  manors,  messuages,  lands,  tenements,  and  heredita- 
ments, parts  and  shares  of  manors,  messuages,  lands,  tenements,  heredita- 
.ments,  and  premises,  hereinbefore  devised  to  them  respectively,  for  their 
respective  lives,  as  aforesaid,  or  any  part  thereof,  by  virtue  of  the  limitations 
hereinbefore  contained,  by  indenture  or  indentures  under  their  respective 
hands  and  seals,  to  demise,  lease,  and  grant  all  or  any  of  the  manors,  mes- 
suages, lands,  tenements,  and  hereditaments,  parts  and  shares,"  &c.,  <<  here- 
inbefore mentioned  to  be  hereby  devised  or  limited,  to  any  person  or  persons 
for  any  term  or  number  of  years  not  exceeding  twenty-one  years,  to  take 
effect  in  possession  and  not  in  reversion  or  by  way  of  future  interest,  so  as 
in  every  such  lease  or  demise  there  be  reserved  to  continue,  payable  half- 
yearly  or  oftener  during  the  term  thereby  to  be  granted,  and  be  incident 
and  go  along  with  the  reversion  or  remainder  of  the  same  premises  expect- 
ant thereon,  the  best  and  most  improved  yearly  rent  and  rents  that  can,  at 
the  time  of  making  such  leases,  reasonably  be  got  for  the  same,  without 
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ta^xisg  for  the  making  of  any  such  lease  or  leases  any  fine,  preraium  or  fore* 
gift ;  and  also  to  demise,  lease,  and  grant,  in  possession  or  reversion,  for 
one  life  or  for  two  or  three  lives,  or  for  any  term  or  number  of  years  deter* 
ininable  upon  one  life  or  two  or  three  lives,  any  part  of  the  said  piemises 
usually  so  leased,  so  that  all  tho  leases  to  be  made  by  virtue  hereof, 
*which  shall  be  in  force  at  the  same  time,  shall  be  determinable  on  ^ 
the  dropping  of  one  life,  or  the  dropping  of  two  or  three  lives  at  the  most ; 
and  so  that  there  be  reserved  in  every  such  lease,  during  the  continuance 
thereof,  the  ancient  and  accustomed  rents  and  heriots  for  the  premises  therein 
contained,  or  more ;  and  so  that,  in  every  of  the  leases  so  to  be  made  and 
granted  by  virtue  of  the  several  powers  aforesaid,  there  be  contained  the 
usual  and  reasonable  covenants,  and  a  condition  of  re-entry  for  non-pay- 
ment of  the  rent  or  rents  thereby  respectively  to  be  reserved,  in  case  the 
rent  or  rents  be  behind  or  unpaid  by  the  space  of  twenty-one  days,  and  for 
non-performance  of  the  covenants  therein  to  be  contained ;  and  so  as  no  clause 
or  clauses  be  contained  in  any  of  the  said  leases  giving  power  to  any 
lessee  to  commit  waste,  or  exempting  him,  her,  or  them  from  punishment  for 
committing  the  same ;  and  so  as  the  respective  lessees  do  execute  counter- 
parts of  all  such  leases." 

The  said  Charles,  Earl  of  Egremont,  died,  on  the  21st  August,  1763, 
without  having  revoked  or  altered  his  said  will,  leaving  four  sons  bom  in 
lawful  wedlock  ;  namely,  George  O'Brien,  his  eldest  son,  in  the  said  will 
called  George,  Lord  Cockermouth,  who  succeeded  his  father  as  Earl  of 
Egremont ;  and  two  other  sons,  who  died  before  George  O'Brien,  without 
having  had  issue,  as  was  more  particularly  stated  in  the  case.  William 
Frederick  Wyndham,  the  fourth  son,  died  on  l8th  February,  1828,  leaving 
the  lessor  of  the  plaintiff,  his  eldest  son  and  heir  at  law,  him  surviving. 
George  O'Brien,  Earl  of  Egremont,  died  on  11th  November,  1837,  without 
having  ever  had  issue. 

On  the  death  of  the  testator,  the  said.  George  O'Brien,  Earl  of  Egre- 
mont, entered  into  the  possession  and  receipt  *of  the  rents  of  r^^in 
the  said  manors,  &c.,  so  devised  as  aforesaid,  as  tenant  for  life  "* 
under  the  will;  and,  being  such  tenant  for  life,  executed  an  indenture 
of  lease,  bearing  date  29th  September,  1828,  between  the  said  George 
O'Brien,  Earl  of  Egremont,  of  the  one  part,  and  JMary  Stephens  of  the 
other  part. 

A  copy  of  this  lease  was  annexed  to  the  case,  marked  A.(a)  [The  lease 
was  for  ninety  years,  if  three  persons  named,  or  either  of  them,  should  so 
long  live.  The  material  parts  of  the  lease  appear  in  the  body  of  the  case, 
except  the  following.  By  the  statement  of  the  consideration  for  making  the 
lease,  it  appeared  that  the  same  was  made  in  consideration  of  the  surrender 
of  a  former  lease,  of  certain  money  paid,  <<  and  also  in  consideration  of  the 
said  lessee's  undertaking  forthwith  effectually  to  repair  the  present  dwelling 

(a)  The  pavti  induded  between  bmckete,  in  the  text,  were  not  in  the  ftated  cue,  hot  have 
beeo  abitncted  from  the  leuee  annexed. 
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boase,  and  to  baild  another  respectable  dwelling  house  on  some  conrenient 
part  of  the  premises  hereinafter  mentioned,  called  Crang's,  (and  which  the 
said  lessee  doth  hereby  covenant  to  do  accordingly.")  And  afterwards,  in 
the  description  of  the  parcels,  were  the  words  following.  <<  And  also  all 
that  other  messuage  or  dwelling  house  in  Williton  aforesaid,  commonly 
called  or  known  by  the  name  of  Crang's,  with  the  outbuildings,  barton  and 
gardens  thereto  adjoining  and  belonging,  containing,  by  estimation,  half  an 
acre,  (part  of  which  premises  have  for  many  years  past  been  used  as  a 
tallow-chandler's  shop ;  and  which  outbuildings  the  said  lessee  is  at  liberty 
to  take  down,  or  such  part  thereof  as  she  may  think  proper,  and  the  materials 
to  be  used  in  the  house  to  be  erected  as  aforesaid.")  And,  in  a  later  part 
of  the  lease,  was  a  covenant  that  the  lessee,  her  executors,  &c.y 
J  *(c  shall  and  will  repair  and  keep  in  sufficient  and  proper  repair,  at 
all  times,  all  and  singular  the  premises  hereby  demised,  in  every  respect 
whatsoever,  and  so  leave  and  surrender  up  the  same  at  the  end  of  the  said 
term,  and  shall  not  do,  permit  or  sufier  to  be  done,  any  waste,  dilapidation, 
or  damage  on  the  said  premises."  This  lease  contained  no  clause  as  to 
grinding  at  Orchard  Mills,  after  mentioned.]  A  counterpart  thereof  was 
duly  executed  by  the  said  Mary  Stephens. 

The  following  are  the  particulars  of  the  objections  to  the  above  lease, 
delivered  under  a  judge's  order. 

1.  That  the  terms  and  provisions  of  the  power  of  leasing  contained  in 
the  will  of  Charles,  Earl  of  Egremont,  were  not  pursued  in  making  the 
said  lease,  and  that  the  same  was  and  is  void  against  the  remainder  man. 

2.  That  the  premises  therein  comprised  were  not,  before  the  creation  of 
the  said  power,  usually  so  leased ;  but  that  the  same  premises,  or  some  parts 
thereof,  were  usually  leased  with  certain  other  premises  not  comprised  in 
the  said  indenture  of  lease,  and  were  usually  theretofore  leased  by  separate 
and  distinct  leases. 

3.  That  the  ancient  rents  and  heriots  were  not  reserved  in  the  said  lease. 

4.  That  the  said  lease  gives  liberty  to  the  lessee  to  commit  waste  in  and 
upon  the  said  premises,  and  exempts  her  from  punishment  for  committing 
the  same. 

5.  That  the  said  lease  omits  the  following  usual  and  reasonable  covenant: 
c<  That  the  lessee  shall  do  suit  to  the  said  mills,  called  Orchard  Mills,  by 
grinding  at  the  said  mills  all  such  her  and  their  com,  grain,  and  malt  as 
during  the  term  shall  be  expended  upon  the  premises,  it  being  intended  and 
meant  that  the  miller  there  for  the  time  being  shall  not  take  excessive  toll." 
•91A1        ^'^^^  premises  comprised  in  the  said  lease  consisted  of  parcels 

^  of  the  before  mentioned  four  separate  tenements,  known  and  hereiL 
referred  to  by  the  following  names,  viz.  Andrew's  or  Stanley's  Tenement, 
Stone's  Tenement,  Crang's  Tenement,  and  Grayborou^,  parcel  of  Wake- 
field's. 

Andrew's  or  Stanley's  Tenement  and  Crang's  Tenement  were  established 
at  the  trial  to  have  been  part  of  the  estate  of  Sir  W.  Wyndham,  the  deceased 


■ 
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&tJier  of  the  testator,  and  to  have  passed  by  the  above  mentioned  devise ; 
but  Stone's  Tenement  and  Grayborough  were  not  established  to  have  been 
80y  or  to  have  so  passed. 

'  Before  the  said  lease  of  the  29th  September,  1828,  the  said  four  tene- 
ments had  been  usually  let  separately,  and  had  never  before  been  let 
together. 

'  The  lease  of  Andrew's  or  Stanley's  Tenement,  in  existence  at  the  time 
of  making  the  will  of  Charles,  Earl  of  Egremont,  and  of  his  death,  and 
which  was  also  the  last  lease  granted  previously  to  the  making  of  the  said 
will,  bears  date  the  28th  of  May,  1744.  A  copy  of  this  lease  was  annexed 
to  the  case,  marked  B.  [It  contained  no  clause  respecting  the  grinding  of 
com  at  Orchard  Mills.]  The  cestui  que  vies  mentioned  in  the  last  men- 
tioned lease  were  all  dead  before  the  year  1828.  Andrew's  or  Stanley's 
Tenement  had  been  before  demised  by  the  ancestors  of  Charles,  Earl  of 
Egremont,  by  several  leases,  bearing  date  the  4th  October,  1667^  and  the 
6th  September,  1716.  Copies  of  these  leases  were  annexed  to  the  case. 
Andrew's  or  Stanley's  Tenement  in  the  year  1716  comprised  a  messuage 
and  tenement  containing  about  ten  acres  of  land.  The  lease  of  28th  May, 
1744,  comprised  a  part  only  of  that  tenement.  And  the  lease  of  29th 
September,  1828,  comprised  a  *part  only  of  that  comprised  in  the  ^ 
lease  of  28th  May,  1744.  The  leases  of  1667  and  1716  contained  E  ^^^ 
a  reservation  for  the  tenant's  doing  suit  at  Orchard  Mills  by  grindtng  his 
corn,  grain,  and  malt  expended  on  the  premises  there.  These  mills  formed 
part  of  the  estate  of  the  said  Sir  W.  Wyndham,  and  passed  by  the  ab«^ve« 
mentioned  devise  in  the  said  will  of  Charles,  Eari  of  Egremont. 

The  predecessors  in  estate  of  Charles,  Earl  of  Egremont,  granted  a  Tease  of 
Crang's  Tenement,  dated  4th  October,  1700,  which  lease  was  not  determined 
at  the  time  of  the  making  of  the  will  of  Charles,  Earl  of  Egremont,  and  of  htar 
death.  A  copy  of  this  lease  was  annexed  to  the  case.  [It  was  by  deed,  and 
contained,  in  the  reddendum,  the  clause  following.  «  And  also  doing  suit  ta 
the  mills  called  Orchard  Mills,  by  grinding  at  the  said  mills  all  such  his  and 
their  corn,  grain  and  malt,  as  during  the  term  aforesaid  shall  be  expended 
on  the  premises :  and  it  is  hereby  intended  and  meant  that  the  miller  there 
for  the  time  being  shall  not  take  excessive  toll."]  Another  lease  of  Crang'^ 
Tenement  for  ninety-nine  years,  determinable  on  three  lives,  was  granted  hy 
the  testator,  dated  25th  March,  1757,  in  reversion  of  the  lease  of  4th  Octo-^ 
her,  1700,  of  the  same  premises.  The  cestui  que  vies  mentioned  in  the 
lease  of  1757  were  dead  before  the  year  1828.  The  original  lease  of  1757 
has  been  lost ;  but  it  is  referred  to  in  a  subsequent'  lease  of  the  same  pro- 
perty, dated  1st  March,  1767 ;  a  copy  of  which  was  annexed  to  the  case. 

The  next  preceding  lease  of  Wakefield's  was  dated  10th  July,  1750 ; 
and  the  next  preceding  lease  of  Stone's  was  dated  10th  May,  1750.  Botl 
of  them  were  granted  •by  Charies,  Earl  of  Egremont ;  and  neither  »oio 
of  them  contained  any  clause  for  doing  suit  at  the  mill.  I- 

The  rent  and  heriots  reserved  in  the  lease  to  the  defendant  of  29th  Sep* 
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tember,  1828,  are  in  fair  proportion  in  point  of  value  to  the  rents  ana 
beriots  which  had  formerly  been  reserved  in  respect  of  all  the  four  tene« 
ments.  ^ 

The  following  evidence,  given  by  the  defendant,  was  objected  to  by  die 
counsel  for  the  plaintiff,  and  was  admitted,  subject  to  the  opinion  of  this 
court  as  to  its  admissibility. 

Sir  W.  Wyndham,  the  father  and  immediate  predecessor  of  Earl  ChaileSy 
held  several  tenements  within  the  manor  of  Williton  Regis,  (within  which 
the  premises  in  question  are  situate,)  similar  to  Stanley's  and  Crang's  tene- 
ments. Sir  William  and  his  guardians  (during  bis  minority)  granted  thirty- 
one  leases  (all  being  for  years  determinable  on  lives)  of  such  premises ;  that 
is  to  say,  the  guardians  granted  five,  and  Sir  William  himself  twenty-six^ 
of  the  said  leases. 

The  five  granted  by  the  guardians  all  contain  a  reservation  of  suit  of  mill 
in  the  following  words  and  form.  «  1.  And  also  doing  suit  to  the  mills  of 
the  said  Sir  William  Wyndham,  his  heirs  and  assigns,  called  Orchard  Mills^ 
by  grinding  at  the  same  mills  all  such  corn,  grain,  and  malt  as,  during  the 
term  aforesaid,  shall  be  expended  on  the  premises.  And  it  is  hereby  intended 
and  meant  that  the  miller  there  for  the  time  being  shall  not  take  excessive 
toll." 

One  of  the  same  five  leases  also  contains  the  following  clause.  «2.  And 
shall  and  will  well  and  truly  yield,  pay,  do,  and  perform  all  and  every  the 
•0171  ^^^^^f  heriots,  •sum  and  sums  of  money  for  beriots,  and  other  reser- 
^  vations,  suits,  and  services,  before  in  these  presents  mentioned,  in 
such  manner  and  form  as  they  are  limited  to  be  paid  and  performed ;  and 
also  all  such  other  rents,  customs,  suits,  and  services  that  have  been  hereto- 
fore of  right  done,  paid,  or  performed,  for  or  in  respect  of  the  premises  or 
any  part  thereof.'' 

Another  contains  the  same  clause,  omitdng  the  word  <<  heriots"  after  the 
word  «  rents." 

And  the  three  remaining  leases  contain  the  following  clause.  «  3.  And 
shall  and  will  also  yield,  pay,  do,  and  perform  all  and  every  the  rents, 
heriots,  sum  and  sums  of  money  for  heriots,  and  other  reservations,  sutts^ 
and  services,  before  in  these  presents  contained  or  mentioned,  in  such  man- 
ner and  form  as  they  are  limited  to  be  paid  and  performed,  and  also  all  such 
reasonable  fines,  pains,  and  amerciaments  as  during  the  term  aforesaid  shall 
be  imposed,  assessed,  or  incurred  at  any  the  said  court  or  courts  on  hioi 
the  said  Peter  Luckwell  the  elder,  his  executors,  administrators,  or  assigns, 
or  any  of  them,  either  for  default  of  suit  of  court,  or  for  not  grinding  at  the 
said  mills,  or  for  not  repairing  the  said  premises  or  any  part  thereof,  or  for 
any  other  reasonable  cause  whatsoever. 

Of  the  twenty-six  leases  granted  by  Sir  William  Wyndham  himself,  in 
fourteen  thereof  he  omitted  the  clause,  No.  1,  and  continued  it  in  the 
remaining  twelve  leases.  In  five  of  the  leases,  he  also  omitted  the  clauses 
Nos«  2  and  3,  aid  continued  the  clause  No.  2  only  in  the  remaining  twenty- 
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one  lesses,  with  the  exception  of  the  word  "  heriots"  after  the  word  <f  rents,'' 
iff  ten  of  those  leases. 

In  none  of  the  thirty-one  leases  granted  by  Sir  •William  Wynd-    ^^^^o 
ham  and  his  guardians  was  there  any  formal  covenant  to  do  suit  at    '- 
the  mill,  independently  of  the  above  clauses. 

The  Earl  Charles  not  only  continued  the  omissions  of  suit  of  mill  made 
by  his  predecessors,  but  also,  in  the  seventeen  instances  where  they  had 
preserved  the  reservation  of  that  suit,  upon  regranting  the  premises  demised 
thereby  he  altogether  omitted  the  reservation  in  sixteen  of  the  leases ;  and 
the  seventeenth  is  the  lease  of  Crang's  Tenement,  which  has  been  lost. 

The  court,  at  the  request  of  either  party,  was  to  turn  the  facts  into  a 
special  verdict,  and  was  to  be  at  liberty  to  draw  any  inference  from  the 
facts  which  a  jury  might  have  done. 

If  the  court  should  be  of  opinion  that  the  plaintiflT  was  entitled  to  recover, 
on  the  demise  in  the  declaration,  the  said  tenements  called  Stanley's  Tene- 
ment and  Crang's  Tenement,  or  either  of  them,  or  any  part  thereof,  the  ver- 
dict entered  for  the  plaintiff  was  to  stand.  If  the  court  should  be  of  opinion 
that  the  plaintiff  was  not  entitled  to  recover  the  said  tenements,  or  any  part 
of  them,  then  the  verdict  was  to  be  entered  for  the  defendant. 

The  further  question  for  the  court  was,  whether  the  defendant  was  entitled 
to  have  a  Verdict  entered  for  her  in  respect  of  Stone's  Tenement  and  Gray- 
borough  ;  if  so,  the  verdict  was  to  be  entered  accordingly. 

The  case  was  argued  in  last  Hilary  term.(a) 

Erk  for  the  plaintiff.  The  first  objection  to  the  lease  of  1828  is  explained 
by  the  four  following  objections.     *As  the  facts  are  found,  the    r^oia 
objections  do  not  apply  to  Stone's  Tenement  or  Gray  borough :  die    I- 
plaintiff  therefore  claims  only  Andrew's  (or  Stanley's)  Tenement,  and  Crang's 
Tenement. 

As  to  the  second  objection.  The  words  of  the  power  as  to  leases  for  life 
or  lives  authorize  the  letting  only  of  <<  any  part  of  the  said  premises  usually 
so  leased."  The  subject  of  this  lease  has  never  before  been  so  leased :  the 
several  parcels  of  which  it  consists  have  been  let  in  distinct  leases ;  and 
some  of  these  parcels  are  no  <<  part  of  the  said  premises"  at  all.  That  this 
avoids  the  lease,  appears  from  the  language  of  the  court  in  Doe  dem.  Dottglas 
V.  Lockf  2  A.  &  E.  705,  747,  and  from  the  decisions  in  Doe  dem.  Vaughan 
V.  Meykty  2  M.  &  S.  276,  and  Doe  dem.  Bartkit  v.  Rendle,  3  M.  &  S.  99. 
In  Doe  dem.  Wtiliams  v.  Matthews^  5  B.  &  Ad.  298,  a  tenant  for  life,  having 
power  to  lease  certain  lands  on  the  rents  formerly  reserved,  made  a  lease 
of  those  and  other  lands  which  had  been  excepted  from  the  power,  at  a 
single  rent ;  and  it  was  held  that  the  rent  could  not  be  apportioned,  and 
that  the  lease  was  void  as  to  the  whole.  "  Strictness  on  this  head  has  been 
carried  so  far,  that  it  has  been  considered  that  two  several  farms  not  usually 
let  together,  could  not  be  joined  in  one  demise  with  a  reservation  of  one 

(a)  Juiiuiy  23d  and  S6tfa,  1844.  *  Befim  Lord  Dcdhuud,  C.  J.,  Patterafi,  Coleiidgab  and 
WigfatDMii,  Ja. 
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and  the  same  rent;  nor  a  parcel  of  a  farm  rendering  rent  pro  ratdf^ 
I  2  Sugd.  Pow.  409,  (7th  ed.)   For  this  Lord  Mountjoy^s  Case,  5  Rep.  3  b,  5  b, 

is  referred  to :  and  it  is  true  that  this  case  has  been  overruled  in  Doe  dem, 
•oom  ^^^  ^  Shrewsbury  v.  Wilson^  6  B.  &  Aid.  363,  so  far  as  relates 
■I  to  *the  division  of  property  all  of  which  is  within  the  power.  But 
the  annexation  of  land  not  within  the  power,  and  letting  the  whole  at  a  single 
rent,  has  never  been  sanctioned.  Stat.  39  &  40  G.  3,  c.  41,  s.  1,  authorizes 
the  division  of  tenements,  though  not  the  uniting,  in  leases  by  ecclesiastical 
bodies:  but  the  inference  from  this  is  rather  against  the  right,  under  a 
power,  and  independently  of  statute,  to  divide  tenements  before  joined,  or 
to  join  those  before  demised  separately.  In  Orby  y.  Mohun,  2  Vem.  531, 
542,  it  seems  to  have  been  admitted  that,  under  a  power  like  this,  lands 
not  usually  demised  could  not  be  joined  in  a  lease  with  lands  usually 
demised. 

As  to  the  third  objection.  No  portion  of  the  rent  being  specifically 
assigned  to  the  particular  portions  demised,  it  cannot  be  said  that  the  ancient 
rents  are  reserved. 

As  to  the  fourth  objection.  The  power  requires  that  <<  no  clause  or  clauses 
be  contained  in  any  of  the  said  leases  giving  power  to  any  lessee  to  commit 
waste,  or  exempting  him,  her  or  them  from  punishment  for  committing  the 
same.''  Now  the  lease  permits  the  lessee  to  pull  down  the  outhouses  in 
Crang's  Tenement.  That  is  waste :  and  it  makes  no  difference  that  the 
materials  are  to  be  employed  in  rebuilding  a  new  house.  It  is  waste  either 
to  pull  down  a  house  on  a  copyhold  or  to  build  a  new  one  ;  Com.  Dig., 
Copyhold,  (M  3.)  Even  where  the  substitution  of  the  new  building  for  the 
old  is  an  improvement,  it  is  waste;  Cole  v.  Green,  1  Lev.  309,  note  (11) 
tQ  Greene  v.  Cole,  2  Wms.  Saund.  259  ;(a)  City  of  London  v.  Greyme,  Cro. 
Ja.  182,  2  Rol.  Abr.  815,  Wast.  pi.  18,  19.  The  amount  of  the 
-I  ^deterioration  might  be  a  distinct  question,  as  in  Doe  dem.  Earl  of 
Darlington  v.  Bond,  5  B.  &  C.  855.  It  is  true  that  the  lease  contams  a 
general  covenant  against  waste :  that,  however,  will  not  control  the  effect 
of  the  express  permission. 

A.S  to  the  fifth  objection.  The  <<  usual  and  reasonable  covenants"  are 
not  contaicied  in  the  lease  of  1828.  The  test,  as  to  what  covenants  are 
usual  and  reasonable,  is  the  latest  lease  before  the  execution  of  the  will. 
That  was  the  lease  of  1757,  so  far  as  Crang's  Tenement  is  concerned.  But, 
that  lease  being  lost,  the  lease  to  be  looked  to  is  the  latest  prior  lease  which 
exists ;  and  that  b  the  lease  of  1700,  which  contains  the  clause  respecting 
the  suit  at  Orchard  Mills.  As  to  Andrew's  Tenement,  the  lease  in  exist- 
ence at  the  time  of  making  the  will  certainly  did  not  contain  the  clause  in 
question ;  that,  however,  may  possibly  have  been  because  the  tenement* 
had  been  divided ;  the  older  leases  of  lands  in  the  manor  in  which  this 
property  lies  did  contain  the  clause.  But,  if  the  court  shall  think  that,  ai 
tp  Andrew's  Tenement,  the  lease  of  that  portion  existing  at  the  date  of  the 

(a)  See  (o)  ib.  (6th  edit)    Simmom  y.  Norion,  7  Bing.  640. 
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will  might  be  followed^  still  the  objection  as  to  Crang's  Tenement  is  fatal 
to  the  whole  lease.  The  attempt  on  the  other  side  will  be  to  interpret  the 
words  <<  usual  and  reasonable"  by  the  custom  of  the  country,  or  the  reser- 
vations usually  made  in  leases  of  other  property  of  the  same  owner.  In 
Doe  dem.  Douglas  y.  Lock^  2  A.  &  £.  707,  the  power  required  that  the 
leases  should  be  made  «<  so  as  the  ancient  and  accustomed  yearly  rent  and 
reservations  be  thereby  reserved/'  and  also  <<  with  and  under  such  and  the 
like  reservations,  restrictions,  covenants,  conditions,  and  agreements,  as  are 
usually  and  customarily  contained  in  leases  of  the  same  kind,  in  the  several 
and  respective  parishes  and  ^places  where  the  same  premises  are  «qoo 
situated."  The  court  pointed  out(a)  that  this  power  contained  l 
two  sets  of  provisions ;  and  that,  as  to  the  second,  the  course  and  custom 
of  covenants,  &c.,  in  leases  of  other  property  in  the  same  places  respect- 
ively must  be  looked  at ;  but  that  the  first  provision  must  be  satisfied  inde- 
pendently of  this,  and  it  was  only  after  ascertaining  that  the  first  provision 
was  satisfied  that  inquiry  was  to  be  made  with  respect  to  the  second.  Here 
no  reference  is  made  to  the  covenants  usual  in  leases  of  other  property ;  and 
the  rule  of  looking  to  the  last  existing  lease  must  prevail,  as  in  Orby  v 
Mohun,  2  Vem.  531,  642. 

KMy^  contra.    None  of  the  objections  pointed  to  by  the  first  objectioi 
can  be  maintained. 

The  second  objection  is  not  raised  by  the  facts  of  the  case.  The  words 
«  so  leased"  refer,  not  to  the  uniting  or  severing  of  tenements,  but  to  the 
manner  of  leasing,  that  is,  <Mn  possession  or  reversion,"  &c.  The  fifth 
xesolution  in  Lord  Mountjoy*8  Case^  5  Rep.  5  b,  is  overruled  expressly  in 
Doe  dem.  Earl  of  Shrewsbury  v.  Wilson^  5  B.  &  Aid.  363,  which  cannot  be 
distinguished  from  the  case  now  before  the  court,  since  it  ran  no  more  be  a 
violation  of  a  power  to  unite  tenements  formerly  divided  than  to  divide 
tenements  formerly  united :  the  latter,  indeed,  would  appear  to  be  the  more 
objectionable  proceeding,  since  it  limits  the  power  of  distress,  whereas  the 
former  enlarges  it  by  enabling  the  landlord  to  distrain  on  any  part  of  the 
whole  premises  demised  if  any  portion  of  the  rent  be  in  arrear. 

•As  to  the  third  objection,  it  is  argued,  as  in  Lord  Mountjoy^s  p^ooo 
Coise,  5  Rep.  3  b,  6  a,  that  the  usual  rents  cannot  be  said  to  be  re-  *- 
served.  But  the  finding  here  meets  the  objection  ;  for  it  is  said  that  the 
proper  proportion  has  been  observed.  In  the  passage  in  Sugden  on  Powers, 
vol.  ii.  p.  409,  7th  edit.,  the  author  treats  the  question  respecting  ecclesi- 
astical leases  as  having  been  doubtful  before  stat.  39  &  40  G.  3,  c.  41.  It 
may  also  be  observed  that  in  Lord  Mountjoy^s  Case^  5  Rep.  6  a,  much  stress 
was  laid  on  the  tenure  being  copyhold,  which  is  not  the  case  here.  In  Smith 
V.  JBofe,  Cro.  Ja.  458,  an  ecclesiastical  lease  was  held  to  be  void,  because 
it  did  not  except  the  trees,  as  the  former  leases  did,  so  that  more  was  let 
than  before :  but  the  reason  given  shows  that  the  decision  is  inapplicable 
Ikere ;  for  it  was  said  that  the  rent  was  not  the  ancient  rent ;  and,  in  fact, 

(a)  S  A.  &  E.  734, 735. 

M 


123        Doe  d.  ^^remont  t^.  Stephen?.  T.  T.  1844. 

the  same  sum  of  money,  17/.,  was  reserved  as  before;  that  is,  UMie 
let  but  not  more  paid.  Here  the  proportion  is  preserved.  Doe  dtm  JBori* 
kit  V.  Rendky  3  M.  &  S.  99,  appears  to  lay  dowa  merely  th«  doGtrine  in 
Lord  Mountjoy*8  Casey  5  Rep.  3  b,  6  a,  and,  ao  j^r,  to  he  overruled  by 
Doe  dem.  Earl  of  Shrewsbury  v.  Wilson^  6  B.  fc  Aid.  363* 

As  to  the  fourth  objection,  there  is  not  a  permission  to  commit  waste*  It 
does  not  appear  that  the  premises  will  be  deteriorated :  indeed  the  cootrarj 
is  presumable.  The  case  not  finding  deterioration,  either  by  injury  to  the 
property  or  destruction  of  evidence  of  title,  there  is  no  waste ;  Doe  dem, 
GnM  V.  tte  Earl  of  Burlington,  5  B.  &  Ad.  507. 
^  As  to  the  fifth  objection,  the  clause  respecting  *suit  to  the  laill  in 

-I  the  old  leases  is  not  a  covenant  at  all :  it  is  a  reservation ;  Doedem. 
Douglas  V.  Lock,  2  A.  &  £.  705,  743.  The  reservation  did  not  exist  in 
the  last  lease  of  Andrew's  Tenement ;  nor  is  it  shown  to  have  existed  in  the 
lease  of  Crang's  Tenement  last  preceding  the  will ;  and  in  most  of  the  leases 
made  by  the  creator  of  the  power  there  was  no  such  reservation. 

Erk  in  reply.  As  to  the  second  and  third  objections.  In  Co.  lit,  44  b, 
Lord  Coke,  speaking  of  stat.  32  H.  8,  c.  28,  s.  2,  says :  «<  If  twenty  acres 
of  land  have  been  accustomablyletten,  and  a  lease  is  made  of  those  twenty, 
and  of  one  acre  which  was  not  accustomably  letten,  reserving  the  accus- 
tomable  yearly  rent,  and  so  much  more  as  exceeds  the  value  of  the  otbec 
acre,  this  lease  is  not  warranted  by  the  act,  for  that  the  accustomable  rent  is 
not  reserved,  seeing  part  was  not  accustomably  letten,  and  the  rent  issueth 
out  of  the  whole.''  The  difficulty  becomes  greater  when,  as  here,  there  arc 
resenations  of  heriots,  which  cannot  be  subdivided  or  apportioned. 

As  to  the  fourth  objection,  Doe  dem,  GnM  v.  The  Earl  (ff  Bwlv^^o^ 
5  B.  &  Ad.  507,  is  relied  upon  on  the  other  side.  But  there  the  waste  was 
negatived.  Primli  facie,  as  was  there  laid  down,  the  alteration  of  a  build- 
ing is  waste.  The  lessee  might  pull  down  a  bam,  and  die  before  the  new 
building  was  begun. 

As  to  the  fifth  objection,  the  reservation,  occurring  in  a  deed,  is  a  cove? 
nant  in  law.  Cur.  uiv*  vuU* 

^  *Lord  Denmait,  C.  J.,  in  this  term,  (May  27lh,)  delivered  the 

J    judgment  of  the  court. 

The  question  in  this  case  was  the  validity  of  a  lease  for  ninety-^nine  years, 
determinable  on  three  lives,  granted  by  the  late  Earl  of  Egremont  to  JA^tJ 
Stephens,  on  the  29ih  September,  1828. 

The  lease  comprised  four  tenements:  Ist.  Andrew's  or  8tanley'l> 
2d.  Stone's,  3d.  Crang's,  4th.  Grayborough,  parcel  of  Wakefield's. 

Lord  Egremont  was  tenant  for  life  under  the  will  of  bis  father,  daled 
July,  1761,  of  certain  estates,  part  of  the  estate  of  the  late  Sir  William 
Wyndham,  and  had  power  to  demise  for  years,  determiqable  on  one,  tvro 
or  tliree  lives,  any  part  of  the  premises  usually  so  lea$ed^  by  lease  reserving 
the  ancient  and  accustomed  rents  and  heriots,  and  containing  the  usual  <m 
reasonable  covenants,  and  not  containing  any  clause  giving  power  to  the 
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letsoe  to  oomflok  waste  or  exempting  him  fix)m  punishmeBt  for  committing 
Ae  nme.  It  tppeare  by  the  case  (hat  the  teaeroeiits  called  Andrew's  and 
Crang's  were  part  of  the  estate  of  Sir  William  Wyndfaam :  but  Stooe^s  and 
Grayborottgk  were  not  shown  to  hare  been  so.  Those  two  must  thea^fore 
be  teken  not  to  be  withia  the  power ;  aad,  as  to  them,  the  plaintiff  must 
fril,  because,  «|mmi  the  facts  stated  in  this  case,  it  doss  aot  appear  what 
estate  the  late  Lord  Egremont  had  in  them  at  the  date  of  the  lease  in  qnes^ 
lion;  and,  «s  the  present  lessor  of  the  plaintiff  conld  only  claim  them  as 
beir  at  law  to  the  late  lord,  he  would  by  that  very  daim  show  the  late  lord 
to  have  beea  seiaed  tn  fee,  and  of  course  to  have  been  able  to  demise  them 
in  any  way  he  thought  fit. 
^Four  objections  were  made  to  the  lease.(a) 

1.  That  it  comprises  tenements  within  the  power  and  others  not  L  ^^ 
within  it,  and  ther^re,  that  the  power  is  not  well  executed. 

2.  That,  even  if  all  the  tenements  bad  been  within  the  power,  they  had 
always  been  leased  separately,  and,  therefore,  had  not  been  "  usually  so 
kased"  as  now,  within  the  meaning  of  the  power. 

3.  That  the  lease  gives  power  to  the  lessee  to  commit  waste. 

4.  That  it  does  not  contain  the  usual  and  reasonable  covenants,  for  it 
omits  a  covenant  to  grind  at  the  lord's  mill. 

The  first  objection  appears  to  us  to  be  very  formidable.  It  is  not  merely 
that  tenements  not  before  letten  together  had  been  joined  at  an  entire  rent, 
or  that  premises  bad  been  severed  and  divided  w*hich  were  before  letten 
together  at  pro  rati  rents,  where  all  were  parcel  of  the  same  estate,  and 
under  the  same  power.  But  it  is  mixing  and  joinbg,  at  an  entire  rent, 
premises  under  the  power  and  others  to  which  the  power  does  not  extend. 
h  iM  irue  that  the  case  finds  that  the  rents  and  heriots  reserved  are  in  fair 
proportion,  in  point  of  value,  to  the  rents  and  heriots  which  had  been  for- 
merly reserved  in  respect  of  all  the  four  tenements ;  but  that  finding  could 
only  assist  in  respect  to  the  second  objection,  and  indeed  is  not  very  con- 
sistent with  the  supposition  that  two  out  of  the  four  tenements  are  not  within 
the  power  at  all.  The  authorities  cited,  especially  The  Earl  of  Cardigan 
V.  Montague  in  the  Appendix  *to  Sugden  on  Powers,  No.  13,  vol.  ii.  r^mocyj 
p.  551,  7th  edit.,  Dos  dem.  Bartktt  v.  Bndk,  3  M.  &  S.  99,  and  ^  ^^ 
others  which  are  commented  on  in  Dos  dan,  DougUu  v.  JLecfc,  2  A.  fc  E. 
747,  establish  the  position  that  the  mere  joining  of  strange  tenements  at  an 
entire  rent  is  fatal  to  the  lease.  And,  if  the  tenements  called  Stone's  and 
Grayborough  are  taken  to  have  been. held  in  fee*simple  by  the  late  lord, 
there  would  be  no  ancient  and  accustomed,  rent  as  to  them ;  and  it  is  diffi- 
cult to  see  how  the  small  rent(fr)  reserved  by  the  lease  in  question  could  be 
apportioned. 

To  the  second  objection  it  was  answered  in  argument  that  tenements 

(c)  The  olyctioni,  m  nnmbend  in  Uie  judgment,  do  not  ooneipond  with  the  nombering  in 
Ibe  mm  and  ergamenL 
(^)  Fomteea  ihiUinsf  J^^^yi  ttcdusre  of  the  nnn  paid  on  the  nnewd»  end  of  the  heiiali. 
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which  are  all  under  a  power  may  he  joined  and  separated  ad  libitum,  pib* 
Tided  the  due  proportion  of  rent  be  reserved :  and  the  case  of  Doe  don. 
Earl  of  Shrewdfury  v.  Wilson^  5  B.  &  Aid.  363,  was  relied  on.  We  are 
inclined  to  think  that  the  answer  is  sufficient :  and  we  are  of  opinion  that 
the  words  <<  usuaUy  so  leased,''  on  which  that  objection  was  much  founded, 
relate  to  the  time  and  duration  of  the  lease,  not  to  the  joining  or  separating 
the  premises. 

We  think  there  is  nothing  in  the  third  objection.  Whether  the  taking 
down  the  outhouse  and  using  the  materials  to  build  a  house  would  or  would 
not  be  waste,  if  not  authorized  to  be  done  by  the  reversioner,  we  are  of 
opinion  that  the  contract  and  permission  so  to  do  is  not  a  clause  giving 
power  to  the  lessee  to  commit  waste  within  the  meaning  of  the  leasing 
power  in  question. 

The  fourth  objection  depends  upon  this,  what  are  the  ustud  and  re€uak* 

•oofii    ^^  covenants  contemplated  by  the  •power  ?   Now  the  general  rule 

<         •'     is  to  take  as  a  guide  the  lease  in  existence  at  the  time  of  the  crea* 

tion  of  the  power.   In  this  case,  as  far  as  regards  Andrew's  Tenement,  that 

lease  was  dated  in  1744,  the  power  being  created  in  1761,  by  the  then 

;Lord  Egremont,  who  had  himself  granted  the  lease  of  1744,  by  his  then 

name  of  Sir  Charles  Wyndham.     It  is  silent  as  to  suit  at  the  mills :  and, 

although  the  prior  leases  contain  a  reservation  of  that  suit,  yet  the  lease  of 

1744  did  not  comprise  all  the  tenements  which  those  prior  leases  did,  and, 

i  being  granted  by  the  person  who  created  the  power,  we  think  well  warranted 

.  the  omission  of  suit  to  the  mills  in  the  lease  of  1828.    As  to  Crang's  T«>ne- 

,  ment  the  case  is  difierent.     There  were  two  leases  of  it  in  existence  at  the 

.  time  of  the  creation  of  the  power,  viz.,  the  lease  of  1700  and  that  of  1757 : 

.  the  latter  is  lost ;  and  the  contents  are  unknown,  though  it  is  stated  as  ex- 

•  isting  in  a  lease  of  1767,  which  was  after  the  creation  of  the  power  and  the 
.  death  of  the  Lord  Egremont  who  created  it.     The  lease  of  1700  does  cob- 

•  tain  a  reservation  of  suit  at  the  mills,  and  a  covenant  to  perform  the  suit 
i  so  reserved.  We  think  it  impossible,  therefore,  to  say  that  such  covenant 
'  was  not  one  of  the  usual  and  reasonable  covenants :  and  then  the  omission 

of  it  in  the  lease  of  1828  is  fatal  to  the  whole  lease.  This  decision  is  wholly 
independent  of  the  question,  whether  the  evidence  of  the  thirty-one  leases 
was  receivable  or  not.  It  would  have  been  the  same  if  they  had  not  been 
received. 

Upon  the  whole,  therefore,  as  well  on  the  first  objection  as  the  fourth,  we 
.  think  the  lessor  of  the  plaintiff*  entided  to  the  judgment  of  the  court. 

Judgment  for  plaintiff. (a)  ' 

(a)  Bee  tfio  next  oftte. 


6  Adolphvs  &.  Ellis,  N.  S.  ii\t 


*DOE  on  the  several  demises  of  GEORGE  WYNDHAM,  Earl  . 

of  EGREMONT,  and  NEIL  BENJAMIN  EDMONSTONE,    i  ^^ 
«.  WILUAM  BURROUGH,  senior,  and  WILUAM  BUR- 
ROUGH,  junior. 

PTirer,  imder  a  will,  to  tenant  finr  lift  to  gnmt  leaMfl,  lo  that  in  eveiy  aach  leaae  there  he  eon* 
tained  the  usual  and  reaaonable  covenants,  and  **  a  condition  of  le-entiy  for  non-payment  of 
the  rant  or  ranti  thereby  reepecttTely  to  be  reeerred,  in  caae  the  rant  or  rente  be  behind  or 
unpaid  by  the  qpaoe  of  twenty-one  dayi^  and  fiw  non^perfinnanoe  of  the  corenautB  thereia 
to  be  contained." 

I«eaae,  with  a  covenant  to  repair,  and  proviso  lor  r^^ntxy  if  the  tenant  should  sufier  the  prft- 

'  miwi  to  be  out  of  rapaif,  and  Aonld  not  repair  the  same  **  totrtm  <mp  calendar  month*  neagi 
nfUr  notieeJ* 

Mud,  void,  as  a  bad  execution  of  the  power. 

E^ECTBCENT  iot  laiuls  in  Devonshire.  On  the  trial,  before  Cresswell,  J.| 
at  the  Devonshire  Summer  assizes,  1842,  a  verdict  was  found  for  the  plain- 
tiff, subject  to  the  opinion  of  this  court  upon  a  special  case,  the  material 
parts  of  which  were  as  follows. 

Charles,  Ekirl  of  Egremont,  before  and  at  the  date  of  his  will,  bearing 
date  31st  July,  1761,  and  from  thence  to  the  time  of  his  death,  was  seised 
in  his  demesne  as  of  fee  of  the  premises  mentioned  in  the  declaration,  and, 
being  so  seised,  by  his  said  will  devised  all  his  manors,  lands,  JLc.,  and 
parts  and  shares  of  manors,  lands,  &c.,  in  the  county  of  Devon,  of  which 
the  premises  mentioned  in  the  declaration  were  part,  to  his  second  son, 
Percy  Charles  Wyndham,  and  his  assigns,  for  life,  with  remainders  over. 

The  will  contained  a  power  to  demise,  in  the  same  terms  with  the  power 
set  out  in  Doe  dem.  Ijord  Egremont  v.  Stephens^  ant^,  p.  210,  and  containing 
this  clause.  "  And  so  that  there  be  reserved  in  every  such  lease,  during 
the  continuance  thereof,  the  ancient  and  accustomed  rvnts  and  heriots  for 
•the  premises  therein  contained,  or  more,  and  so  that  in  every  of  the  leases, 
so  to  be  made  and  granted  by  virtue  of  the  several  powers  aforesaid,  there 
be  contained  the  usual  and  ^reasonable  covenants,  and  a  condition  p«ooA 
of  re-entry  for  non-payment  of  the  rent  or  rents  thereby  respecL*  vely  ^ 
to  be  reserved,  in  case  the  rent  or  rents  be  behind  or  unpaid  by  the  space 
of  twenty-one  days,  and  for  non-performance  of  the  covenants  therein  to  be 
contained." 

Percy  Charles  Wyndham,  being  such  tenant  for  life,  made  and  executed 
•three  several  indentures  of  lease,  each  bearing  date  16th  August,  1796,  and 
made  between  the  said  P.  C.  Wyndham  of  the  one  part,  and  William  Guppy 
of  the  other  part. 

Copies  of  the  leases  were  annexed  to  the  case*  Each  lease  (for  ninety- 
nine  years,  determinable  on  certain  lives)  contained  a  covenant  by  Guppy, 
for  himself,  bis  executors,  &c.,  to  repair  the  demised  premises,  and  main- 
tain, uphold,  &x!.,  and  a  proviso  for  re-entry  «<if  the  said  William  Guppy, 
party  hereto,  his  executors,''  &c.,  «  shall  suffer  the  said  demised  premises^ 
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or  any  part  thereof,  in  any  manner  to  run  to  ruin  cr  decay  for  want  of  tbe 
reparations,"  &c.,  «<  aforesaid,  and  shall  not  sufficiently  repair,"  &c.,  «  and 
amend  the  same  within  six  calendar  months  next  after  notice  shall  be  given 
by  the  said  P.  C.  Wyndham  and  his  assigns,  or  other  persons  successiTelj 
entitled  as  aforesaid  for  the  time  beii^,  their  heiis  or  assigns,  to  the  said 
W.  Guppy,  party  hereto,  his  executors,  administrators,  or  aasigas,  or  tenant 
on  the  premises." 

The  leases  of  the  premises  comprised  m  the  two  first  mentioned  indeo- 
turos,  existing  when  the  will  was  made,  and  which  were  the  leases  last 
granted  before  making  the  will,  bore  date  in  1751,  and  were  annexed  to 
the  case.  They  contained  provisos  avoiding  the  respective  leases  in  case 
the  tenant,  his  executors,  &c.,  should  permit  and  so&r  the  premises  to  be 
ruinous  and  in  *decay  for  want  of  reparations,  without  any  mention 
^    of  notice. 

Some  older  leases  of  these  premises  respectively,  (dates,  1674,  1674, 
1706,  1713,  1713,)  and  one  lease  of  the  premises  comprised  in  the  third 
indenture,  (date  1690,)  were  also  annexed  to  the  case,  containing  provisos 
of  re-entry  in  case  of  waste  to  the  value  of  10f.,(a)  if  not  amended  or  com* 
pensation  made  within  one,  two,  and  three  months(i)  after  notice,  no  suffi- 
dent  distress  being  found. 

Particulars  of  objections  to  the  three  first  mentioned  leases  were  delivered 
under  a  judge's  order;  and  (so  far  as  material  to  the  present  decision) 
were : — 

That  the  terms  and  provisions  of  the  power  of  leasing  contained  in  tke 
will  of  Charles,  Lord  Egremont,  and  under  which  will  the  said  P.  C.  Wynd- 
ham, deceased,  was,  at  the  time  of  making  the  said  alleged  leases,  tenant 
for  life  of  the  pi*emises  therein  expressed  to  be  demised,  were  not  pursued 
in  making  the  said  leases,  and  that  the  same  were  and  are  void  against  the 
remainder  man.  «  And  the  particular  objections  thereto  are  that  the  said 
several  leases  do  not  respectively  contain  conditions  of  re-entry  for  non- 
performance of  the  several  covenants  therein  respectively  contained,  as 
required  by  the  said  power.  That  the  said  several  leases  respectively  do 
not  contain  conditions  of  re-entry  for  non-payment  of  the  rents  in  the  same 
leases  respectively  contained  in  case  the  same  be  behind  or  unpaid  by  the 
^  space  of  •twenty-one  days,  as  required  by  the  said  power."    I'W 

•I  the  leases  omit  usual  and  reasonable  covenants,  namely  to  do  suit 
and  service  at  the  manor  courts,  &c.  And  that  the  leases  give  power  to 
the  lessee  to  commit  iVaste,  and  exempt  him  from  punishment  for  commit' 
ting  the  same. 

The  question  for  the  opinion  of  the  court  was,  whether,  under  the  above 
circumstances,  the  said  leases  of  August  16th,  1796,  or  any  or  either  of 
tbem,  were  or  was  void  as  not  authorized  by  the  power.    If  the  court  should 

(a)  The  proviio  in  ihe  three  eaiiier  letaei  w«8,  in  OMe  of  waile  dene  or  wtlfully  wSaitA; 
In  the  three  later,  c/ wtito  done  Of  commtUed.    The  lewee  of  1718  nuule  the  proviio  atti«k  in 
IB,  dtc,  as  above,  and  <*  if  no  eufficient  JirtrMw"  "  can  or  may  be  found,"  dec. 
(6)  The  leaees  of  1674  gave  one  month;  that  of  1090  three ;  the  othen  two. 
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be  of  opinion  the  said  leases  or  any  or  either  of  them  were  not  anthorized 
by  the  power,  the  verdict  entered  for  the  plaintiff  was  to  stand  for  all  or  for 
part  of  the  premises  contained  in  the  declaration,  as  the  case  might  be.  If 
otherwise,  the  Ferdict  to  be  entered  for  the  defendants.  The  case  was  argued 
in  last  Hilary  teroa.(a) 

£rfe,  for  the  plaintiff,  contended  that  the  leases  varied  materially  from 
the  terms  of  the  power,  inasipucb  as  they  prevented  the  landlord  fjom  r«*en« 
tering  for  breach  of  the  covenant  to  repair  till  the  expiration  of  a  six  months' 
notice ;  a  restriction  for  which  no  precedent  appeared  in  the  ibnuer  leases. 
;(The  argument  on  other  points  is  lendeied  immaterial  by  the  judgment  of 
the  court.) 

Cockbumj  contri.  Powers  of  this  kind  have  in  late  times  been  construed 
liberally,  and  with  a  reasonable  regard  to  the  intention  ;  and  on  this  principle 
of  construction  a  majority  of  the  judges,  in  Smith  v.  Doe  dem.  ^Jer*  r^noo 
9ey^  2  Brod.  fc  B.  473,(6)  decided  that  a  power(f )  to  lease,  <<  so  as  L 
there  be  contained  in  every  such  lease  a  power  of  re-^entry  for  non*payment  of 
the  rent  thereby  to  be  reserved,"  was  well  executed  by  grant  of  a  lease  with 
proviso  for  re-entry  if  the  rent  should  be  behind,  &c.,  by  the  space  of  fifteen 
days,  and  no  sufficient  distress  to  be  found  on  the  premises.  The  clause 
here  introduced  is  a  usual  one  in  leases.  The  object  contemplated  by  the 
power  was,  not  to  punish  the  tenant,  but  to  secure  the  remainder  man.  It 
is  enough  if  the  proviso  be  one  which  insures  performance  of  the  covenant. 

Erk  in  reply.  The  test,  what  is  reasonable  and  usual,  is  decisive  against 
these  leases.  The  lessor  could  not  turn  an  absolute  covenant  into  a  qualified 
one.  Car.  ado,  vuU. 

Lord  Dekhah,  C.  J.,  in  this  term,  (May  28th,)  delivered  the  judgment 
of  the  court. 

We  are  of  opinion  that  the  lease  in  this  case  cannot  be  supported.  The 
power  requires  that  there  should  be  a  clause  of  re-entry  for  non-performance 
0{  the  covenants  to  be  contained  in  the  lease.  The  lease  contains  a  general 
covenant  to  repair  and  keep  in  repair :  the  clause  of  re-entry  is  in  case  the 
lessee  shall  not  repair  after  six  calendar  months'  notice.  This  appears  to 
vs  to  be  clearly  not  a  compliance  with  the  power,  and  to  entitle  the  lessor 
of  the  plaintiff  to  our  judgment.  Judgment  for  plaintiff. 

(a)  Januaiy  26th,  1844.     Befim  Lord  Denman,  C.  J.,  PatteMm,  Coleridge,  and  T  'ight- 

(b)  la  Dom.  Proc,  rerentng  the  judgment  of  the  £zcheouer  Chamber,  in  Doe  dem,  krtgjf 
T.&mYA,  1  Brod.  &B.  97,  and  aflinoing  that  of  the  King'a  Bench  in  i>(»  ^p-tey 
V.  SmUh,  5  M.  ft  a  467. 

(e)  See  1  Brod.  ft  B.  101, 106. 
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Plaintiff  bought  of  defendant,  and  paid  ibr,  hopa  which  lay  at  the  warehouae  of  F^  haTiog 
been  placed  there  by  a  party  who  had  lold  them  to  defendant  After  the  sale,  plaintiff  wu 
informed  that  the  hops  were  at  F.\  had  them  weighed  there,  and  look  away  part  Some 
days  after,  he  applied  for  the  reaidue ;  but  they  had  been  taken  away  in  the  meui  time  by  .a 
creditor  of  the  first  teller.  Defendant  had  not  given  plaintiff  a  deliTezy  order,  nor  had  b0 
demanded  one, 

Held^  that  F.  had  the  residue  of  the  hops  in  his  possession,  as  agent  to  plaintiff  and  thai 
defendant  was  not  liable  to  plaintiff  for  the  non-deliveiy  of  them. 

.Therefore,  plaintiff  having  brought  assumpat  for  the  non-delivery,  and  defendant  having  pleaded 
that  he  did  deliver:  JhJU,  a  misdirection  to  leave  it  to  the  jury  whether  defendant  ought  W 
have  given  plaintiff  a  delivery  oider. 

Assumpsit.  The  first  count  alleged  that  heretofore,  to  wit  on,  &:., 
plaintifis,  at  the  request  of  defendant,  bargained  with  defendant  to  buy  ^f 
bim,  and  defendant  then  sold  to  plaintifis,  twenty-six  bags  of  hops  at  6/. 
17^.  per  cwt.,  and  six  bags  one  pocket  of  hops  at  6/.  6s.  per  cwt.,  to  be 
delivered  by  defendant  to  plaintiffs  at  their  request,  and  to  be  paid  for  by 
plaintiffs  to  defendant  on  request:  and,  in  consideration  thereof,  and  that 
plaintiffs  had  then  undertaken,  &c.,  to  accept  and  receive  the  hops,  and  to 
pay  defendant  for  the  same  at  the  price  aforesaid,  defendant  then  promised 
plaintiffs  to  deliver  the  said  hops  to  them  as  aforesaid.  And,  although 
plaintiffs  afterwards,  and  in  pursuance  of  the  said  bargain  and  sale,  to  wit 
on,  &c.,  paid  to  defendant  the  said  price  for  the  said  hops,  amounting  to, 
&c.,  to  wit,  570/.  I8s.  6d,y  and  although  plaintiffs  then,  to  wit  on,  &c., 
requested  defendant  to  deliver  to  them  the  said  hops  according  to  defend- 
ant's  said  promise,  and  although  plaintiffs  were  then,  and  at  all  times  from 
the  making  of  the  said  bargain  and  sale  and  promise  hitherto,  ready  and 
willing  to  accept  and  receive  the  hops,  and  although  defendant  afterwards, 
to  wit  on,  &c.,  delivered  to  plaintiffs  a  part,  to  wit  twenty-six  bags,  of  the 
aaid  hops,  and  although  a  reasonable  time  from  the  making  of  the  said  pith 
xnise  for  the  delivery  of  the  whole  of  the  said  hops  had  elapsed  before  the 
^  commencement  of  this  suit,  of  all  which,  &c.,  (notice  to  defend- 

J  ant;)  •yet  defendant,  not  regarding,  &c.,  did  not  nor  would,  whea 
60  requested,  &c.,  or  at  any  other  time,  &c.,  deliver  the  residue  of  the 
said  hops,  to  wit  the  said  six  bags  and  one  pocket  of  the  said  hops,  or  any 
part  thereof,  to  plaintiffs,  but  wholly  neglected,  &c. :  whereby  defendants 
have  lost,  &c.,  divers  great  gains,  &c. 

Counts  for  money  had  and  received,  and  on  an  account  stated. 

Pleas  1.  Non  assumpsit.    Issue  thereon. 

2.  To  the  first  count,  that  defendant  did,  within  a  reasonable  time  from 
the  making  of  the  said  promise  for  the  delivery  of  the  said  hops,  to  wit  on, 
&c.,  deliver  to  plaintifis  the  said  residue  of  the  said  hops  in  the  declaratioa 
mentioned :  conclusion  to  the  country.     Issue  thereon. 

On  the  trial,  before  Lord  Denbcax,  C.  J.,  at  the  London  sittings  after 
Michaelmas  term,  1842,  a  verdict  was  found  for  the  plaintiffs.    In  Hila7 
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teriDi  1843,  Erie  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground  (among 
others,  which  need  not  be  specified)  of  misdirection.   In  last  Hilary  term,(a) 

Kelly  and  Buit  showed  cause,  and  Erie  supported  the  rule.  The  judg- 
ment contains  all  that  requires  to  be  noticed  in  the  report. 

Cur.  adv.  vuU. 

Lord  Denman,  C.  J.,  in  this  term,  (May  22d,)  delivered  the  judgment 
of  the  court. 

This  action  was  brought  for  non-delivery  of  six  bags  of  hops  bargained 
and  sold  by  the  defendant  to  the  plaintifis,  and  paid  for  by  them.  The 
defence  was  that  •they  were  delivered  according  to  the  contract,  rmnoa 
though  the  plaintifis  never  received  them.  They  were  parcel  of  a  ^ 
larger  quantity,  ainl  lay  at  the  warehouse  of  one  Fridd,  with  whom  they 
had  been  deposited  by  the  former  owner,  who  sold  them  to  Tassell.  After 
the  sale  to  the  plaintifis  was  complete,  the  plaintifis  were  informed  that  th«y 
were  at  Fridd's :  they  had  them  weighed  there,  sent  to  Fridd  for  part  of 
them,  and  received  that  part.  When  they  sent  for  the  remainder,  at  the 
distance  of  several  days,  they  were  gone,  a  creditor  of  the  earlier  vendor 
having  claimed  the  right  to  them  and  removed  them. 

We  think  it  unnecessary  to  enter  into  a  minute  examination  of  authori- 
ties,(6)  because,  on  the  facts,  it  is  clear  that  the  plaintifis  knew  that  the 
hops  were  lying  at  Fridd's  to  their  use,  and  might,  by  applying  to  Fridd, 
have  obtained  Uie  remnant  now  in  dispute,  as  they  had  the  other  part.  The 
defendant  had  done  all  he  was  bound  to  do,  and  cannot  be  responsible  for 
Fridd's  wrongful  delivery  of  them  to  another.  This  was  (he  view  which  I 
took  at  the  trial,  though  I  was  induced  by  some  degree  of  importunity  to 
leave  it  as  a  question  to  the  jury  whether  the  defendant  ought  to  have  given 
the  plaintifis  a  delivery  order,  though  not  expressly  required,  in  performance 
of  his  contract.  We  all  think  that  I  was  wrong  in  so  submitting  the  matter 
to  them,  and  that  the  correct  course  would  have  been  to  direct  them  that, 
under  the  circumstances,  Fridd  held  the  hops  as  agent  for  the  plaintifis.    . 

Rule  absolute. 

(a)  January  13th,  1844.  Before  Lord  Denman,  C.  J.,  Patteson,  Coleridge,  and  Wight* 
nan,  Jb. 

(b)  The  following  were  referred  to  in  argument    Dtxon  v.  Yatea,  6  B.  &  Ad.  313;  HtBr* 
man  t.  AnderaoOt  3  Camph.  243 ;  Lueaa  t.  Dorrien^  7  Taun.  278 ;  Cot  ▼.  Clay^  5  Bing.  440 
Hammond  t.  Andermn,  I  New.  Rep.  69 ;  Stonard  ▼.  Dunkm,  2  Campb.  344. 


037  Scott  if.  VaW  SaNDaV.  T.  T.  1844. 


•237]  ♦SCOTT  V.  VAN  SANDAU.    June  6. 

A  Terdict  was  taken  mt  nW  paaa  fiir  8000/1  dtunsgei^  mibjed  to  the  awud  of  4  bankM',  t» 
whoa  all  matten  fai  difference  in  the  cause  were  referred,  with  power  to  decide  on  the  adnua* 
aibility  of  evidence  as  a  judge  at  niri  priuB  might,  and  to  reserve  points  of  law  for  the  dednoa 
of  the  court  And  th^  was  the  usual  power  to  proceed  ez  parte,  if  either  of  the  parliei 
should  by  affected  delay  prevent  making  the  award,  or  should  not  attend  after  leasooriils 
notice  and  without  such  excuse  as  the  arbitrator  should  adjudge  reasonable. 

The  aibitrator  made  a  special  statement  of  fects,  affecting  the  admissibiUty  of  certain  depositiODi 
in  evidence,  and  awtided  that  the  ventict  should  be  reduced  to  136SL  if  tiie  court  should  be 
of  opinion  that  the  depositions  of  A.  and  B.  were  admlssiMe;  to  llSbL  if  the  court  shoold 
think  the  depositions  of  A.  only  admissible;  and  to  679L  if  the  court  should  think  neither  of 
the  depositions  admissible.    Held,  tiiat  the  award  was  final. 

The  arbitrator,  having,  in  the  course  of  the  reference,  ( Apiil  28th,)  appointed  a  meeting  for  a 
certain  day,  (May  15th,)  was  informed  by  the  defendant  that  he  did  not  intend  to  be  present, 
one  of  his  reasons  being  that,  on  account  of  the  non-admissibility  of  certain  depositiooswhidi 
the  arbitrator  had  not  rgected  as  evidence,  no  award  he  could  make  would  be  valid ;  ami 
another  reason  being  that  the  notice  was  too  short'  The  arbitrator,  (having  postponed  the 
meeting  for  a  day,  of  which  he  gave  defendant  notice,  but  without  reference  to  defendant's 
oommunication,)  proceeded  ex  parte. 

Held,  that  he  was  warranted  in  so  doing,  though  he  had  not  warned  the  defendant  dial  if  he 
absented  himself  the  arbitration  would  proceed  ex  parte. 

After  the  decision  in  ScoU  v.  Van  Sandau^  1  Q.  B.  102,  the  arbitrator 
proceeded  on  tlie  reference  and  made  his  award.  In  last  Easter  term  cross 
rules  were  obtained :  By  the  plaintiff,  to  show  cause  why  the  verdict  shoold 
not  be  entered  for  him  for  1358/.  11 5.  damages,  or  such  other  amount  of 
damages  as  the  court  might  think  fit,  pursuant  to  the  award  :  By  the 
defendant,  to  show  cause  why  the  award  should  not  be  set  aside,  on  the 
grounds,  (among  others :)  <<  That  the  cause  is  not  decided  by  the  arbitrator 
at  all,  and  the  award  is  not  final :  That  the  arbitrator  finds  evidence  instead 
of  fects,  and  the  award  is  uncertain :''  and  <«  That  the  arbitrator  improperly 
proceded  ex  parte." 

The  order  of  nisi  prius  under  which  the  arbitration  took  place  directed  as 
follows.  «  That  the  jury  find  a  verdict  for  the  plaintiff,  damages  300W. 
and  costs  40^.,  subject  to  the  award,  order,  arbitrament,  final  end,  and 
•9%1  d^^^rmtii^tioi^"  of  A  barrister,  « to  whom  all  matters  in  ^difTerence 
^  in  the  said  cause  between  the  said  parties  are  hereby  referred,  to 
order  and  determine  what  he  shall  think  fit  to  be  done  by  the  said  parties 
respecting  the  matters  in  dispute,  so  as  the  said  arbitrator  do  make  and 
publish  his  award,"  &c.  And  it  was  thereby  ordered  that  the  arbitrator 
<<  shall  have  the  same  power  as  a  judge  at  nisi  prius  to  decide  as  to  the 
admissibility  of  evidence,  and  to  reserve  points  of  law  for  the  decision  of 
the  court."  And  « that,  if  either  of  the  said  parties  shall  by  affected  delay 
or  otherwise  wilfully  prevent  the  said  arbitrator  from  making  his  award,  or 
shall  not  attend  after  reasonable  notice  and  without  such  excuse  as  the  said 
arbitrator  shall  be  satisfied  with  and  adjudge  to  be  reasonable,  then  the  said 
arbitrator  may  proceed  ex  parte,  and  the  party  occasioning  the  delay  shall 
pay  to  the  other  such  costs  as  the  said  court"  (of  Queen's  Bench)  "shall 
think  reasonable." 
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The  award,  after  the  formal  introduction,  proceeded  as  fellows.  «<  Now 
F'  <«  do  IB  tbe  first  place  award  that  the  said  verdict  do  stand  for  the  plaio-^ 
tiff  on  all  tbe  issues,  and  that  tbe  said  damages  be  reduced  to  the  sum  of 
1358/.  11«.,  if  the  Court  of  Queen's  Bench  upon  the  facts  hereinafter 
specially  stated  shall  be  of  opinion  that  the  depositions  of  Matthew  Smellie, 
Joka  Marshall,  John  Drummond,  and  Robert  Ferguson,  witnesses  examined 
upon  interrogatories  under  a  certain  commission  to  examine  witnesses  in 
Scotkiiid,(a)  were  admissible  in  evidence  subject  to  objections  to  particular 
questions  and  answers  therein.  Secondly,  if  the  court  shall  be  of  opinion 
that  the  depositions  of  M.  Smellie  were  admissible  although  the  depositions 
ol  J.  Marshall,  J.  *Drummond,  and  IL  Ferguson,  were  improperly  p^^oa 
admitted  in  evidence,  or  if  the  court  shall  be  of  opinion  that  the  '- 
fiicts  specially  stated  with  regard  to  die  payment  of  a  certain  sum  of  508/» 
18f.  9(L  were  admissible,  and  sufficient,  to  prove  the  payment  of  such  sum 
by  the  said  plaintiff  to  the  said  M.  Smellie,  then  I  award  that  the  said 
damages  be  reduced  to  the  sum  of  1165/.  1^.  If  the  court  shall  be  of 
opinion  that  no  part  of  the  said  depositions  of  M.  Smellie,  J.  Marshall, 
J.  Drummond,  and  R.  Ferguson  ought  to  have  been  received  in  evidence, 
and  that  the  facts  stated  with  regard  to  the  payment  of  the  said  sum  of 
503/.  I8s.  9d,  were  not  admissible,  or  not  sufficient,  to  prove  the  said 
payment  of  that  sum,  then  I  award  that  the  said  damages  be  reduced  to  the 
sum  of  579/.  19s.  With  regard  to  the  admissibility  of  the  depositions  of 
M.  Smellie,  J.  Marshall,  J.  Drummond,  and  R.  Ferguson,  I  specially  state 
as  follows."  He  then  set  out  the  facts  raising  the  above  questions,  without 
any  further  finding  or  intimation  of  his  opinion  respecting  them ;  and  pro- 
ceeded, in  conclusion,  to  award  as  to  the  costs  of  the  cause,  and  of  the 
reference  and  award,  over  which  the  order  of  reference  gave  him  jurisdio* 
tion. 

The  following  facts,  among  others,  were  stated  on  affidavit  by  tbe 
defendant. 

After  the  above  mentioned  decision  in  ScoU  v.  Van  SandaUy  1  Q.  B.  102, 
the  plaintiff  did  not  proceed  till  December,  1841.  Meetings  on  the  reference 
were  afterwards  held,  and  objections  were  made  to  the  admissibility  of  the 
above  depositions,  some  of  which  objections  the  arbitrator  promised  to 
reserve  by  bis  award,  and  others  he  ^overruled.  The  last  meeting  p«Q.^ 
attended  by  the  defendant  was  on  February  8ih,  1842,  when  the  *- 
arbitrator  rejected  the  depositions  of  Drummond,  and  the  plaintiff's  attorney 
sobmitted  to  that  decision,  and  stated  his  intention  of  examining  Drummond 
viv&  voce  on  a  future  day.  Nothing  further  was  done  on  the  reference  till 
February  3d,  1843,  when  the  arbitrator  gave  an  appointment  for  the  9th, 
which,  however,  was  not  insi^ed  upon,  the  defendant  objecting.  On  the 
I5tb  the  arbitrator  made  a  peremptory  appointment  for  the  21st  or  22d  at 
defendant's  option ;  but  on  the  22d  defendant  received  a  letter  from  plttn- 
liff's  atfonieyi  stating  that  such  appointment  was  postponed.    On  April 

(a)  Sfle^Sbtttff  T.  VmSmimh  I  4*  B^  10& 
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28th,  defendant  received  from  the  arbitrator  a  peremptory  appointment  for 
proceeding  with  the  reference  on  May  16th.  On  May  1st  the  defendant 
wrote  to  the  arbitrator  « respectfully  informing  him  that  it  was  not  this 
deponent's"  (the  defendant's)  « intention  to  attend  that  appointment,  and 
stating  that  some  of  his  reasons  for  such  his  determination  were  that,  by 
reason  of  the  non«admissibility  of  the  said  depositions,  no  award  which  the 
arbitrator  could  then  make  could  be  supported;  and  further  that,  in  the 
absence  of  the  aforesaid  objections,  this  deponent  would  not  have  considered 
himself  bound  to  attend  the  appointment  by  reason  of  its  shortness ;  for, 
considering  that  the  matter  had  been  allowed  to  sleep  for  considerably  more 
than  twelve  months,  this  deponent  would  be  entitled  to  at  least  a  term's 
notice,  which  notice  would,  as  this  deponent  alleged,  and  as  was  the  case, 
have  been  necessary,  particularly  having  regard  to  this  deponent's  other 
pressing  engagements,  for  his  preparation :  and  at  the  same  time  this 
_  deponent  respectfully  suggested  to  the  •said  arbitrator  that,  if  it 
^  was  considered  that  this  deponent  was  not  justified  for  such  reasons 
in  refusing  to  attend  the  appointment,  it  would  be  open  for  the  plaintiff  to 
apply  to  this  court  on  the  order  of  reference  as  for  the  costs  of  affected 
delay ;  in  which  case  this  deponent  intimated  he  would  justify  his  refusal 
to  attend  that  meeting  by  urging  his  aforesaid  objections :  and  this  deponent 
made  that  suggestion  that  he  might  thus  endeavour  to  take  the  opinion  of 
the  court  on  the  validity  of  his  aforesaid  objections,  and  tbus  prevent  hrger 
abortive  expense." 

The  defendant  further  stated  in  his  affidavit  that  the  arbitrator  disregarded 
this  letter ;  but  that,  on  May  8th,  defendant  received  from  him  another 
peremptory  appointment,  substituting  the  16th  for  the  15thof  May :  that  no 
intimation  was  then  given  to  defendant,  nor  did  he  suppose,  nor  had  he 
reason  to  believe,  that  the  arbitrator  intended  proceeding  ex  parte ;  "  but 
this  deponent,  who  could  not  possibly  have  properly  prepared  himself  fof 
that  meeting  in  the  mean  time,  having  regard  to  the  bulk  of  the  papers  and 
the  time  which  had  been  allo\fed  to  intervene  since  the  last  preceding 
meeting,  did  then  suppose  that  the  said  arbitrator  only  intended  formally  to 
hold  a  meeting,  in  order  to  enable  the  plaintiff,  according  to  this  deponent's 
suggestion,  to  apply  to  the  court  for  costs  against  this  deponent  as  for 
affected  delay,  and  thus  to  try  the  validity  of  this  deponent's  aforesaid 
objections,  and  particularly  of  his  objections  to  the  validity  of  the  said 
depositions." 

The  meeting  took  place,  and  a  witness  was  examined.  Defendant  did 
not  attend,  but  sent  a  short-hand  writer  to  take  down  the  proceedings. 
Defendant  afterwards  wrote  to  the  arbitrator,  remonstrating  against  the  course 
^  _  •pursued  ;  but  the  arbitrator  disregarded  this,  and  held  other  meet- 
-I  ings  ex  parte,  at  which  he  received  evidence  in  defendant's  absence, 
(<and  without  notice  to  this  deponent"  (the  defendant)  «<that  he  intended 
to  proceed  ex  parte."  At  these  latter  meetings  no  short-hand  writer  or  other 
person  attended  for  defendant.    On  26th  September,  1843,  the  arbitrator 
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wrote  to  defendant,  informing  him  that  the  plaintiflf  had  closed  his  case, 
and  saying:  <<  Although  you  have  repudiated  my  authority  to  proceed  in 
this  reference,  and  treat  me  as  functus  officio,  I  deem  it  right  to  give  you 
the  above  intimation,  adding  that,  if  you  wish  to  be  heard  or  to  offer 
evidence  in  defence,  I  shall  be  happy  to  consult  your  convenience  in  fixing 
a  time,''  &c.  "  I  make  this  ofier  in  consequence  of  your  not  having  sent 
a  short'hand  writer  to  attend  me  at  the  last  meeting.  If  you  determine  not 
to  attend  me  for  the  purpose  of  making  your  defence,  I  shall  proceed  to 
make  my  award  without  delay."  The  defendant  wrote  in  answer  that, 
while  ignorant  of  the  oral  testimony  received  in  his  absence,  he  could  not 
judge  if  he  ought  to  leave  the  arbitrator  to  make  an  award  without  any 
statement  in  defence,  or  if  he  should  proceed  to  make  his  defence  without 
(irejudice  to  his  objections  against  the  arbitrator's  course  of  proceeding,  and 
under  protest ;  he  therefore  requested  a  copy  of  the  arbitrator's  notes  taken 
at  the  several  ex  parte  meetings.  The  arbitrator  stated  in  answer  that  he 
was  willing  to  give  defendant  such  copy ;  <<  but,"  he  said,  « I  cannot  at 
the  same  time  allow  you  to  treat  me-  as  functus  officio  for  having  proceeded 
ex  parte.  You  either  do  appear  at  the  meetings  to  which  you  allude,  or 
you  do  not ;  but,  if  you  take  a  copy  of  my  notes  of  what  took  place  at 
those  meetings,  I  shall  consider  you  *as  having  appeared  at  them :"  ^ 
and  he  stated  that,  if  he  gave  defendant  a  copy  of  the  notes,  it  was  l 
for  the  purpose  of  his  defence,  «but  for  no  other  purpose,  and  upon  no 
other  grounds  whatever." 

Some  further  correspondence  took  place,  in  which  the  defendant  stated 
that  he  could  not,  in  order  to  obtain  a  copy  of  the  evidence  given,  allow  it 
to  be  considered  as  evidence  affecting  him,  or  as  taken  in  his  presence ;  nor 
could  he,  in  ignorance  of  the  case  against  him,  enter  upon  his  defence, 
even  under  protest ;  and  the  arbitrator  adhered  to  the  determination  stated 
in  his  letter  above  cited,  (a) 

Erk  and  Ckashy  now  showed  cause  against  the  plaintiff's  rule,  and  sup- 
ported that  of  the  defendant.  The  arbitrator  has  made  no  direct  award  as 
to  the  damages,  but  has  found  them  hypothetical ly,  stating  facts  for  the 
determination  of  the  court.  He  had  indeed  power  to  reserve  points  of  law ; 
bat  that  did  not  take  away  his  jurisdiction  to  decide  the  cause ;  and,  if  he 
could,  he  was  bound  to  do  it.  When  a  point  of  law  is  reserved  at  nisi; 
prius,  the  judge  decides  for  one  party  or  the  other,  so  that,  if  no  applicationi 
is  afterwards  made  to  the  court,  that  party  may  have  judgment.  Here  the 
arbitrator  should  have  acted  on  the  same  principle.  No  action  would  lie 
on  this  award.  In  the  case  In  the  matter  of  Wright  and  the  Crovnfbri 
Canal  Company^  1  Q.  6.  98,  101,  it  was  objected  «that  the  award  is  not 
final,  inasmuch  as  the  arbitrators  and  umpire  refer  points  of  law  to  the  court 

(a)  An  affidavit  in  answer  was  sworn  by  the  plaintifTs  attorney,  accoundog  for  some  appa* 
not  delays  on  bis  part,  and  adding  a  few  other  statement!,  which  did  not  materially  alter  the 
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^  .  without  attthority  to  do  so:"  and  the  court  ssdd :  << Had  *lhe  arbi* 
-'  trators  abstained  from  deciding  the  points  of  law  themselves,  and 
simply  found  the  facts,  leaving  the  law  to  be  applied  to  them  by  the  court, 
this  objection  would  have  been  tenable.  But  the  case  is  otherwise :  the 
arbitrators  have  decided  the  law:  and  the  award  would  be  sufficiently 
decisive  and  final,  if  the  court  were  to  refuse  to  entertain  any  question  as 
to  the  points  of  law  at  all,  as  not  being  properly  raised."  Here  the  same 
objection  arises,  but  cannot  be  so  answered.  In  Barton  v.  Ransimj  3  M.  &  W. 
322,  the  arbitrator  stated  facts,  and  awarded  in  favour  of  the  defendant,  adding, 
however,  that,  if  on  the  circumstances  stated  the  court  should  be  of  opinion 
that  the  plaintiff  was  entitled  to  recover,  then  he  awarded  for  the  plaintiff. 
The  latter  part  of  the  award  seems  to  have  been  considered  void ;  and  the 
award  was  sustained  only  because  the  arbitrator  had  previously  given  a 
positive  decision  in  favour  of  the  defendant,  and  therefore  the  hypothetical 
part  might  be  rejected.  In  Anderson  v.  Fuller^  4  M.  &  W.  470,  the  arbi* 
trator  found  for  the  plaintiff,  awarding  254/.  lOs.  damages :  but  he  then  set 
forth  facts,  and  stated  that,  if  the  court  under  the  circumstances  held  the 
defendant  liable  to  part  only  of  the  plaintiff's  demand,  the  damages  should 
be  reduced  to  125/.  lis. ;  if  to  no  part,  the  verdict  should  be  entered  for 
the  defendant.  On  motion  to  reduce  the  damages  or  enter  a  verdict  for  the 
defendant,  it  was  held  that  the  first  finding  was  the  award,  and  the  motion, 
in  substance,  an  application  to  set  it  aside. 

After  the  long  interval  during  which  the  proceedings  here  had  been  dis* 

continued,  the  arbitrator  ought  not  to  have  proceeded  so  hastily :  at  all  events 

be  should  not  •have  heard  evidence  ex  parte  without  giving  notice 

-'     of  his  intention  to  do  so.     Gladwin  v.  Chilcote^d  Dowl.  P.  C.  550, 

shows  that  a  very  strong  case  is  requisite  to  justify  proceeding  ex  parte, 

and  that  an  arbitrator,  meaning  to  do  so,  should  give  notice  of  his  intention. 

Other  points  were  argued,  which  it  is  not  thought  necessary  to  report.) 
.  Piatt  and  Peacock,  contrl.  There  is  no  real  objection  to  the  award  as 
not  being  final.  [Lord  Denman,  C.  J.  We  all  think  there  is  nothing  in 
that  point.]  As  to  the  proceeding  in  defendant's  absence,  notice  that  the 
arbitrator  will  proceed  with  the  reference  on  a  certain  day  is  notice  that  he 
will  then  proceed  ex  parte  if  one  of  the  parties  absents  himself  without  suf- 
ficient reason. 

Lord  Denman,  C.  J.  I  think  it  clear  that  the  award,  as  to  the  three  sums 
mentioned  in  the  first  part  of  it,  is  good.  The  form  is  peculiar ;  but  the 
statement  is  like  that  of  a  jury  in  a  special  verdict,  where  facts  are  found 
by  them  subject  to  the  opinion  of  the  court.  If  there  had  been  a  proceed- 
ing ex  parte,  in  the  sense  in  which  the  defendant  represents  it,  the  objec- 
tion would  certainly  have  tended  to  set  aside  the  whole  award  ;  but  I  think 
the  arbitrator  cannot  truly  be  said  to  have  so  proceeded.  The  law  is  stated 
in  Kyd  on  Awards  (a)  and  in  Watson  on  Arbitration  (6)  to  be  that,  if  either 

(a)  See  pp.  100, 101,  3d  ed.  (b)  See  pp.  100— 102,  8d  ed. 
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party,  after  the  arbitrator  has  given  him  sufficient  notice,  and  proper  oppor* 
tanities  of  attending,  will  not  appear,  the  arbitrator  may  proceed  in  his 
absence.  *Here  the  defendant  had  proper  notice,  and  made  an 
objection  to  attending;  and  several  meetings,  of  which  he  had  ^ 
notice,  were  then  held,  he  not  attending.  I  think  he  is  not  entitled  to  com- 
plain. And,  if  there  were  a  doubt  on  the  correctness  of  what  was  done,  the 
circumstances  which  took  place  afterwards  would  set  it  right.  The  arbitratot 
in  my  opinion  was  very  liberal,  and  showed  the  greatest  patience.  When 
he  said,  «<  I  will  give  you  copies  of  the  proceedings  taken  in  your  absence 
if  only  you  will  not  treat  me  as  arbitrator  and  no  arbitrator,"  it  was  unjusti* 
fiable  in  the  defendant  to  urge  any  other  condition  upon  him.  On  the  rest 
of  the  case  we  will  take  time  for  consideration. 

Patteson,  J.  As  to  the  first  point,  the  effect  of  the  award  is  that  the 
verdict  at  any  rate  shall  stand  for  579/.  19s.,  but  that  it  shall  stand  for  one 
of  the  two  higher  sums  if  the  court  shall  be  of  such  or  such  an  opinion  on 
the  facts  stated.  In  Barton  v.  Auuon,  3  M.  &  W.  322,  the  arbitrator  had 
DO  power  by  the  order  of  reference  to  state  facts  for  the  judgment  of  the 
court :  the  only  question  was  whether  the  court  could  collect  from  what 
he  awarded  that  he  had  declared  his  own  opinion.  In  Anderson  v.  Fuller^ 
4  M.  &  W.  470,  the  arbitrator  had  no  authority  to  state  facts  specially ; 
and  the  point  decided  was  that  the  motion  to  reduce  the  damages,  grounded 
on  the  provisional  finding  of  the  arbitrator,  was  in  effect  a  motion  to  set 
aside  the  award  previously  made,  and  therefore  came  too  late.  The  Ian* 
guage  cited  from  In  the  matter  of  Wright  and  the  Crornford  Canal  Com- 
P^^y^  I  Q*  B.  101,  does  not  bear  out  the  present  objection*.  The  award 
here  is  final.  •The  objection,  that  the  arbitrator  had  proceeded 
ex  parte,  seemed  formidable,  but  in  reality  comes  to  nothing.  It  is  l 
clear  that,  if  a  party  after  due  notice  does  not  attend,  much  more  if  he  says 
« I  will  not  attend  because  you,  the  arbitrator,  are  receiving  illegal  evidence, 
and  no  award  which  you  may  make  can  be  good,"  the  arbitrator  may  pro- 
ceed ex  parte  at  once,  without  giving  notice  that  he  intends  to  do  so.  Per- 
haps it  b  more  prudent  to  give  such  notice ;  but  here  the  objection  was 
altogether  done  away  with  by  what  passed  afterwards. 

Coleridge,  J.  The  arbitrator  was  empowered  to  reserve  points  of  law 
for  the  opinion  of  the  court.  It  is  contended  that  he  ought  first  to  have 
given  an  absolute  opinion  on  the  point  in  doubt,  and  then  raised  the  same 
point  for  the  court  hypothetically.  I  see  no  use  in  this.  He  did  pronounce 
judgment  if  the  court  shall  hold  in  a  particular  way  in  one  of  three  cases 
which  were  alternatively  put.  That  was  final.  If  the  plaintiff  was  satisfied 
with  the  smallest  sum  mentioned,  nothing  more  remained  to  be  done :  if 
he  desired  more,  he  might  take  the  opinion  of  the  court.  As  to  the  other 
question,  I  rest  my  opinion  not  so  much  on  what  passed  after  the  ex  parte 
hearings  as  on  the  proceedings  at  the  time.  The  arbitrator  had  given  sufR- 
eient  '^tice.  The  defendant  said  that  it  was  not  his  intention  to  be  pte- 
bent|  becausCi  under  the  circumstances,  the  arbitrator  could  not  make  a 
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good  award.    After  that  he  had  no  right  to  expect  notice  that  the  aibitrator 
would  proceed  ex  parte ;  the  law  clearly  being  that  an  arbitrator  may  so 
proceed,  due  notice  having  been  given  and  a  party  not  attending. 
^  •WiGHTMAN,  J.    The  arbitrator  directed  what  should  be  done 

•■  if  the  court  were  of  a  certain  opinion ;  and  he  awarded  to  the  plain- 
tiflf  579/.  195.  at  all  events.  The  express  object  of  the  reference  must  fail 
if  this  were  not  held  final.  As  to  the  other  point,  an  arbitrator  may  pro- 
ceed ex  parte  if  a  party  is  duly  summbned  and  without  sufficient  cause 
omits  to  attend.  Here  the  non-attendance  was  because  the  defendant  said 
the  arbitration  must  be  abortive.  After  the  first  ex  parte  proceeding,  the 
arbitrator  offered  the  defendant  ample  opportunity  of  attending  another  time : 
and  the  defendant  was  not  then  ignorant  of  what  had  passed,  for  he  bad 
employed  a  short-hand  writer  to  be  present. 

Lord  DEmifAN,  C.  J.  I  entirely  agree  that,  when  a  party  says  to  the 
arbitrator  «« I  deny  your  authority,"  the  arbitrator  must  have  power  to  pro- 
ceed ex  parte  at  once.  This  is  clear,  without  reference  to  the  subsequeiU 
proceedings  in  the  present  case. 

Rule  for  setting  aside  the  award  discharged. 

On  the  other  points,  (except  the  objection  to  the  award  as 
not  final,  or  certain,)  Cur.  adv.  vulL 

In  the  vacation  after  thb  term,  (June  25th,)  The  Court  gave  judgment 
that  the  verdict  should  stand  for  1165/.  Is. 


•249]  •GIFFORD  v.  WHITTAKER.    June  7. 

Plea,  to  assumpsit  for  money  paid,  &c : 

That,  before  action  brought,  defendant  gave  plaintiff  and  he  roceiTed  from  defendant,  authority 
to  receive,  for  defendant  and  as  his  agent,  moneys  exceeding  the  sum  in  the  declaration  men* 
tioned,  then  due  to  defendant,  and  to  pay  himself  thereout  in  full  satis&ction  and  discharge 
of  the  promiseB,  dec.  and  of  all  damages,  dec.;  and  defendant  at  the  time  of  giving  much 
authori^  did  at  plaintifiTs  request  intrust  him  with  the  sole  collection  of  the  said  moneys,  on 
the  terms,  then  assented  to  by  plaintiff  and  defendant,  that  plaintiff  should  use  reasonable 
diligence  in  endeavouring  to  collect  the  same,  and  defendant  should  not  collect  or  endeavour 
to  collect  them  otherwise  than  by  plaintifTs  agency  so  created  as  aforesaid :  tiiat  afierwardsy 
and  before  action  brought,  plaintiff  had  the  option  of  receiving,  and  might  and  ought  to  haw 
Reived,  the  said  moneys,  to  an  amount  exceeding  the  present  demand,  in  pursuance  of  tht 
said  authority,  and  had  also  the  option  of  paying  himself,  out  of  the  moneys  which  he  migfal 
have  so  received,  the  amount  now  claimed,  in  such  satis&ction,  dec:  and  tiiat  plaintiff  did 
not  nor  would  use  reasonable  diligence,  dec  in  endeavouring  to  collect  and  receive  the  said 
moneys  when  he  might  have  so  received,  and  had  the  option  of  so  receiving  the  nme,  but, 
while  the  said  authority  was  in  force,  so  negligently  conducted  himself  in  endeavouring  to 
eollect  and  receive  the  said  moneys,  that  by  reason  thereof  he  did  not  receive  the  same,  or 
any  part  thereof)  and  thereby,  and  without  defendant's  default  or  eonsent,  before  actioa 
brought,  the  chance  of  the  moneys  or  any  part  thereof  being  received  by  or  on  behalf  of 
defendant  became  desperate,  and  Uie  said  moneys  thereby  were  and  are  lost  to  him. 

Ihld,  on  general  demurrer,  a  bad  plea  of  accord  and  satufhction. 

Assumpsit  for  money  paid,  money  lent  and  interest,  and  on  an  account 
slated. 

Plea  2.  That,  before  ^  cofdmencemeiit  of  this  suit,  to  wit  on,  &e  , 
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'OSefendaBl  gave  to  plaintiflT,  and  plaintiff  then  receiTed  from  defendant, 
authority  to  receive  for  and  as  the  agent  of  defendant  certain  moneys  to  a 
jsu^e  amount,  to  wil  to  an  amount  exceeding  the  moneys  in  the  declaration 
jaentioned,  then  due  to  defendant,  and  out  of  those  moneys  to  pay  himself, 
the  plaintiff,  money,  to  wit  to  the  amount  of  the  monep  in  the  declaration 
mentioned,  in  full  satisfaction  and  discharge  of  the  promises  in  the  declara« 
tion  mentioned,  and  of  all  damages  that  might  be  by  the  plaintiff  sustained 
by  reason  of  the  non-performance  thereof;  and  defendant  then,  at  the  time 
of  giving  the  said  authority,  did  at  plaintiff's  request  intrust  plaintiff  with 
the  sole  collection  of  and  endeavouring  to  collect  the  said  moneys,  upon 
the  terms,  then  assented  to  both  by  plaintiff  and  defendant,  that  plaintiff 
should  use  reasonable  care,  diligence,  and  skill  m  endeavouring  to 
^collect  and  receive  the  said  moneys,  and  that  defendant  should  ^^^mx 
eot  collect  or  receive,  or  endeavour  to  collect  or  receive,  the  said  '- 
moneys  otherwise  than  by  the  agency  of  the  plaintiff  so  created  and  autbo* 
zized  as  aforesaid.  That  aAerwards,  and  before  the  commencement  of  this 
suit,  to  wit  on,  &c.,  plaintiff  had  the  option  of  receiving,  and  then  might 
snd  ought  to  have  received,  the  said  moneys  to  a  large  amount,  to  wit  to 
an  amount  exceeding  the  moneys  in  the  declaration  mentioned,  in  pur^ 
suance  of  the  said  authority  and  trust,  and  had  then  also  the  option  of  pay- 
ing himself,  the  plaintiff,  out  of  the  said  moneys  which  he  roi^t  so  have 
received,  the  amount  of  the  moneys  ii\  the  declaration  mentioned,  in  such 
satisfaction  and  discharge  as  aforesaid :  Averment  that  plaintiff  did  not  nor 
would  use  reasonable  care,  diligence,  and  skill  in  endeavouring  to  collect 
and  receive  the  said  moneys  or  any  part  thereof,  when  he  might  so  have 
received  the  same  as  aforesaid  and  had  the  option  of  so  receiving  the  same, 
but,  on  the  contrary  thereof,  then,  while  the  said  authority  and  trust  were 
in  full  force,  and  not  in  any  way  renounced  by  plaintiff,  and  after  the 
making  of  the  promises  in  the  declaration  mentioned,  so  carelessly,  negli- 
gently, and  unskilfully  conducted  himself  in  endeavouring;  to  collect  and 
receive  the  said  moneys,  that  by  reason  thereof  plaintiff  did  not  receive  the 
said  moneys  nor  any  part  thereof,  and  thereby,  and  without  any  act  or 
default  of  defendant,  and  without  the  privity  or  consent  of  defendant,  then, 
before  the  commencement  of  this  suit,  to  wit  on,  &c.,  the  chance  of  the 
said  moneys  or  any  part  thereof  ever  being  received  by  or  on  behalf  of 
defendant  became  and  was  wholly  desperate,  and  the  said  moneys,  p^^'i 
were  thereby  *then,  and  still  are,  wholly  lost  to  the  defendant.  ^ 
Verification. 

General  demurrer.  Joinder.  The  ground  of  demurrer  stated  in  the 
margin  was,  that  the  plea  professes  to  be  pleaded  by  way  of  discharge  and 
satisfaction,  but  shows  no  discharge  or  satisfaction,  nor  any  other  answer. 

The  court  now  called  upon 

W.  H.  Waison  for  the  defendant.  The  authority  given  to  the  plaintiff 
{lad  the  same  effect  as  if  the  defendant  had  placed  a  check  in  his  hands  for 
the  amount  due ;  in  which  case  the  plaintiff  would  have  been  bound  to  use 

v2 
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proper  diligence  in  obtaining  payment,  and  to  apprize  the  defendant  if  the 
check  were  dishonoured  ;  Chamherlyn  v.  Ddarioey  2  Wils.  353.(a)  [Cole- 
BiDGE,  J.  In  the  case  of  a  check  given  would  not  payment  be  pleaded  ?](&) 
The  delivery  of  a  check  would  not  be  a  satisfaction  in  itself.  It  only  sus- 
pends the  remedy  till  the  time  of  payment.  If  the  giving  of  a  check  were 
pleaded,  dishonour  would  be  an  answer.  The  laches  here  is  as  plain  as  ia 
Ckamberlyn  v.  Delarive^  2  Wils.  353 ;  (a)  the  plea  avers  that  the  plaintiff 
had  the  option  of  receiving  the  money  and  paying  himself  out  of  it,  but 
did  not  use  due  diligence  in  so  doing,  and  thereby,  without  default  in  the 
defendant,  the  chance  of  recovering  became  desperate,  and  the  money  losL 
Smith  v.  Ferrand^  7  B.  &  C.  19 ;  and  the  JInonymtms  Casey  7  B.  &  C.  24, 
cited  by  Bayley,  J.,  and  Horrfall  v.  Fauntkroy^  10  B.  &  C.  755,  show  the 
^  efiect  of  laches  under  ^circumstances  like  the  present.     In  cases 

J  before  the  new  rules  this  defence  was  not  specially  pleaded ;  but  it 
was  so  pleaded  in  West  v.  Englandy{c)  and  the  plea  was  not  objected  to. 
All  the  authorities  on  the  present  question  were  there  cited.  The  transac* 
tion  here  is  like  the  assignment  of  a  debt :  the  defendant  had  money  due  to 
him,  and  gave  the  plaintiff*  an  irrevocable  authority  to  receive  it  Assigu 
ment  of  a  debt  is  good  consideration  for  a  promise,  and  may  likewise  b<  « 
consideration  for  the  discharge  of  a  liability. 

Montagu  Smithy  contra,  was  not  heard. 

Lord  Denmax,  C.  J.    CSearly  this  is  no  accord  and  satisfaction. 

Patteson,  Williams,  and  Coleridge,  Js.,  concurred. 

Judgment  for  plaintiflf. 

(a)  See  Griffiiht  ▼.  Owen,  18  M.  dc  W.  58. 

lb)  See  Pearce  v.Davis,  1  Moa  dc  R.  365;  Jbugh  r.Mdy,  4  A.  dc  B.  954. 

(e)  Not  xeported.  The  can  was  argued,  laiit  term,  on  motioii  for  a  new  trial ;  and  the 
court,  without  deciding  any  general  question  of  law,  made  the  rule  absolute.  The  parties  afters 
wards  came  to  a  oompromise. 


MAC  CARTHY,  Clerk,  v.  NEPEAN,  Bart    June  10. 

In  a  dedaration  on  a  feigned  issue,  tried  under  stat  6  dc  7  W.  4,  c.  71.  s.  46,  to  roTiew  the 
decision  of  a  tithe  commissioner,  there  were  three  counti,  in  each  of  which  the  plaintilT 
denied,  and  the  defendant  asserted,  the  existence  of  a  modus  therein  scTerally  described ;  the 
three  moduses  being  in  respect  of  three  independent  tithable  subjects.  Verdict  for  plaintifT 
on  one  count,  and  for  defendant  on  the  two  others. 

The  court  allowed  no  general  costs,  but  gave  both  parties  the  special  costs  of  the  issues  on  whidi 
they  had  respectively  succeeded. 

The  plaintiflf  vras  vicar  of  the  parish  of  Loders,  in  Dorsetshire,  the 
defendant  a  landholder  therein.  A  question  had  been  raised,  before  an 
^  assistant  tithe  ^commissioner,  as  to  certain  moduses,  the  existence 

^  of  which  defendant  asserted  and  plaintiflT  denied.  The  commissioner 
affirmed  all  the  moduses.  The  plaintiff,  bemg  dissatisfied  with  this  decision, 
brought  the  present  action,  under  stat.  6  &  7  W.  4,  c.  71,  s.  46,  upon 
feigned  issues.     The  declaration  contained  three  counts.    The  first  cooat 


6  Adolfhus  &  Ellis,  N.  S.  853 

was  on  the  question  \ehether  a  certain  modus  existed  for  every  couple  con- 
sisting of  an  ewe  and  a  lamb  lambing  and  lambed,  in  lieu  of  tithe  of  wool 
and  lambs.  The  second  count  was  on  the  question  whether  a  certain  modus 
existed  for  every  acre  of  meadow  land  mowed  and  made  into  bay,  in  lieu 
of  tithe  of  meadow  hay.  The  third  count  was  on  the  question  whether  -a 
certain  modus  existed  for  every  milch  cow  in  lieu  of  tithe  of  milk  yielded 
and  any  calf  or  calves  produced  by  the  said  cow. 

On  the  trial,  before  Wiohtbcan,  J.,  at  the  last  Dorsetshire  assizes,  after 
the  defendant  (on  whom  the  proof  lay)  had  closed  his  case,  a  verdict  was 
taken,  by  consent,  for  the  plaintiff  on  the  first  count,  and  for  the  defendant 
on  the  second  and  third  cdunts. 

Buitf  in  last  Easter  term,  obtained  a  rule  calling  on  the  defendant  to 
diow  cause  why  the  postea  should  not  be  delivered  to  the  plaintiff,  and  the 
costs  taxed,  and  a  like  execution  had  for  the  same  as  if  the  same  had  been 
recovered  upon  a  judgment  of  record  in  the  court. 

Crawder  (with  whom  was  Moody)  now  showed  cause.  The  plaintiff, 
having  failed  as  to  two  out  of  the  three  issues,  is  not  entitled  to  the  general 
costs.  In  Lewis  v.  Holdings  2  M.  &.  G.  875,  there  was  a  feigned  issue  on 
the  question  ^whether  <<  five  horses,  or  one  or  some  of  them,"  were 
the  property  of  the  plaintiff;  and  the  jury  found  that  two  were  his  ^ 
property  and  the  other  three  not :  on  which  the  court  gave  no  general  costs, 
but  allowed  to  each  party  such  portion  of  the  costs  as  related  to  the  part  on 
which  he  had  succeeded.  That,  indeed,  was  a  decision  on  the  Interpleader 
Act,  1  &  2  W.  4,  c.  58,  s.  6 :  but  the  same  principle  will  apply  to  all 
feigned  issues.  [Lord  Denman,  C.  J.  The  rule  laid  down  in  Lewis  v. 
Holdings  2  M.  &  G.  875,  does  seem  to  me  more  reasonable  than  one  which 
we  had  acted  upon.](a)    The  court  then  called  on 

BuU^  contrJL.  The  plaintiff  has  succeeded  as  to  the  whole  of  one  inde- 
pendent issue  :  he  must  therefore  haVe  general  costs  as  to  that  issue.  lie 
has  been  compelled  to  go  to  trial  to  recover  that  which  it  now  appears  he 
is  entitled  to.  In  Lewis  v.  Holdings  2  M.  &.  G.  875,  there  was  only  one 
issue ;  and  that  was  found  partly  for  the  plaintiff  and  partly  for  the  defend* 
ant ;  the  case  as  to  the  whole  declaration  was  similar  to  the  case  on  the 
second  and  third  issues  in  Roulkdge  v.  Ahboity  8  A.  &  E.  592.(fr)  This  is 
like  the  common  case  of  a  declaration  with  three  counts :  if  the  plaintiff 
succeeds  on  only  one  he  has  the  general  costs,  though  the  defendant  has 
the  special  costs  of  the  other  two.  [Lord  Denman,  C.  J.  But  suppose 
those  were  three  separate  records.]  Then  the  plaintiff,  if  he  succeeded  on 
one  only,  would  have  the  general  costs  on  that  one.  [Lord  Denman,  C.  J. 
And  the  defendant  the  general  costs  on  the  other  two.]  *The  plain- 
tiff in  ejectment  has  the  general  costs  if  he  recover  any  of  the  land  I- 
claimed ;  though  the  verdict  is  distributable,  Doe  dem.  Errington  v.  Jlrring* 

(a)  Reftning,  perhtpi,  to  ««%▼.  Bedweli,  10  A.  ds  E.  145. 
(6)  860  i>anu^  T.  Barry,  4  Q.  B.  69. 
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im^  4  Dowl.  P.  C.  602.  (cr)  If,  however,  the  distinction  miggested  betw«9D 
the  present  case  and  Lewis  ▼.  Holdings  2  M.  &.  G.  875,  is  not  tenable,  the 
question  in  ei&ct  is,  whether  the  costs  shall  be  giten  according  to  the  onii« 
nary  rule  in  actions  or  according  to  the  rule  in  cases  under  the  Interpleader 
Act. 

Per  Curiam  :(&) 

Ordered,  that  no  general  costs  of  the  cause  be  paid  by  either  partj : 
but  that  one  of  the  masters  do  tax  such  costs  for  the  plaintiff,  as 
well  interlocutory  or  otherwise,  as  have  been  necessarily  occa- 
sioned by  preparing  and  trying  the  issue  on  which  the  platntifi" 
succeeded,  and  all  subsequent  costs  connected  therewith:  and 
that  the  said  master  do  tax  such  costs  fix  the  said  defendant,  as 
well  interlocutory  or  otherwise,  as  have  been  necessarily  occ^ 
sioned  by  preparing  and  trying  the  issues  on  which  the  defendant 
succeeded,  and  all  subsequent  costs  connected  therewith.  And 
it  is  also  ordered  that  such  costs,  when  so  taxed,  shall  be  respect* 
ively  paid  by  one  party  to  the  other.  And  it  is  lastly  ordered  that 
the  said  master  shall  be  at  liberty  to  deduct  one  set  of  costs  bom 
the  other,  and  to  make  an  allocatur  for  the  balance. 

(a)  See  Doe  dem.  Bowman  ¥.  Leans,  13  M.  dc  W.  S41. 

(&)  Lond  Denman,  C.  J^  FtMeaaa,  WiUiAin%  and  Cderidfa,  Ji. 


•256]  •The  QUEEN  v.  QXLEY  and  Another,  Justices  of  RIPON. 

June  11. 

Under  stat  2  dc  3  Vict  c.  8S,  if  application  was  made  for  an  order  of  maintenance,  and  dw 
party  charged  allowed  the  case  to  be  partly  heard  at  petty  aeerions  by  witnesses  being  ex- 
amined, he  eouid  not  talie  away  the  jurisdietion  of  the  petty  sessions  by  declaring,  under 
sect  3,  that  he  was  desirous  that  the  charge  should  'be  heard  at  the  quarter  sessions.  The 
election  must  have  been  made  before  the  hearing  commenced. 

An  order  of  maintenance  directed  the  party  charged  to  pay  a  sum  for  expenses  incurred  sinoe 
the  birth  of  the  child,  which  was  stated  in  the  order  to  have  taken  place  more  than  six  months 
before  the  order.  Hdd,  bad,  under  stat  4  &  5  W.  4,  c.  76,  s.  73,  although  it  was  deposed 
that  the  expenses  were  calculated  only  for  the  time  during  which  the  child  had  been  chaigt- 
able,  which  was  less  than  six  months.  But,  held,  that  the  order  was  nevertheleai  good  aa  to 
the  residue,  which  directed  payment  in  respect  of  future  expenses. 

The  Older  directed  payment  to  be  made  to  the  churchvranlens  and  overseers  of  a  township  to 
which  the  child  was  chai|;eable.  The  township  had  overseen^  but  no  churchwardens;  the 
parish  in  which  the  township  lay  had  churchwardens.  Held,  no  objection  to  the  order.  Per 
Patteson  and  WUliams,  Ja,  dubitante  Lord  Denman,  C.  J. 

Martin,  in  last  Easter  term,  obtained  a  rule  calling  on  two  justices  in 
and  for  the  Liberty  of  Ripon»  in  Yorkshire,  to  show  cause  why  a  certiorari 
should  not  issue,  to  remove  into  this  court  the  order,  hereinafter  mentiontd| 
made  upon  John  Brown. 

By  the  affidavits  in  support  of  the  rule,  it  appeared  that  Brown  received 
from  four  persons,  of  whom  two  added  to  their  signature  the  word  <<  church* 
wardens,"  and  the  other  two  the  words  «  overseers  of  the  poor  of  the  said 
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townsbip  of  Ripon,"  a  notice,  which  was  set  out,  signed  bj  the  four,  of 
tbeir  intention  to  apply  at  the  petty  sessbns  to  be  holden  for  the  Liberty  of 
Ripon,  &c.y  for  an  order  of  maintenance  upon  him,  in  lespect  of  a  bastard 
ehild.  «<  chargeable  to  the  township  of  Ripon.''  The  notice  stated  that 
#<  wc,  the  undersigned,  being  the  overseers  of  the  poor  of  the  said  towii- 
skip  of  Ripon,  have  made  diligent  inquiry,"  &c.,  and  that  <<  we,  as  such 
overseers  of  the  said  township,  intend  to  make  application,"  &c.  Tto 
affidavit  stated  <<  that  the  said  churchwardens  and  overseers,"  and  Brownj^ 
attended  *at  the  said  sessions  by  their  respective  attorneys,  and  r«,^e7 
Brown  was  also  personally  present :  That  the  attorney  for  the  appli-  ^ 
cants  stated  to  the  justices  the  nature  of  the  application^  and  examined  the 
mother  of  the  bastard,  and  a  second  witness  who  was  called  to  corroborate 
her  testimony ;  and  both  witnesses  were  cross-examined :  That,  on  the 
close  of  the  cross-examination  of  the  second  witness,  and  before  the  jus- 
tices had  proceeded  to  pronounce  their  decision  upon  the  case,  Brown'a 
attorney  declared  to  them  that  Brown  «>  was  desirous  that  the  said  charge 
should  be  beard  and  determined  at  the  then  next  ensuing  quarter  sessions" 
for  the  Liberty,  and  was  ready  to  enter  into  a  recognisance,  &c.,  to  appeaf 
at  such  sessions,  and  to  pay  costain  case  the  quarter  sessions  should  adjudge 
him  to  be  the  putative  father :  That  Brown  and  two  sureties  were  then  and 
there  ready  to  enter  into  the  recognisances :  That  the  justices  determined 
that  the  hearing  should  be  then  proceeded  with,  as  they  were  of  opinion 
that  Brown's  application  was  made  too  late :  That  the  attorney  (or  the  appUr 
eants  afterwards  closed  his  case ;  and  the  justices  then  made  an  order,  thQ 
material  parts  of  which  were  as  follows. 

•Lflw^of  Ripono     "At  a  petty  sessions,"  &c.,  « holden  at,"  &c.,  **on 
in  the         C  Friday,  the  second  day  of  February,  in  the  seventh  yeflur^'' 
Coun^  of  Yoifc  3^^  ^  „  1844." 

<<  Whereas,  upon  the  hearing  of  the  application  of  the  church wardeoa 
•nd  overseers  of  the  poor  of  the  township  of  Ripon,  in  the  said  Liberty^ 
seven  days'  notice  of  which  application  having  been  duly  proved  before  us 
to  have  been  given  by  the  said  churchwardens  and  overseers  of  the  poor  to 
John  Brown,  hereinaAer  named,  it  appears  to  *us,  the  undersigned  p«oRo 
justices  of  the  peace  assembled  at  the  said  petty  sessions,  that  a  ^^ 
male  bastard  child  was  lately,  that  is  to  say  on  the  27th  day  of  February, 
DOW  last  past,  born  in  the  township  of  Markington  with  Wallerthwaite  in 
the  said  Liberty,  on  the  body  of,"  &c.,  ««and  that  the  said  child  has,  by 
Kason  of  the  inability  of  the  mother  of  the  said  child  to  provide  for  th^ 
maintenance  of  the  same  ehild,  become  chargeable  to  the  said  township  of 
Ripon,  in  the  said  Liberty,"  &c.  The  order  then  proceeded  to  adjudicate 
that  Brown  was  the  father,  and  that  he  «« shall  forthwith  pay  or  cause  to  be 
paid  to  the  said  churchwardens  and  overseers  of  the  poor  of  the  said  towil 
ihip  of  Ripon,  the  sum  of  9s.  6<i.,  to  reimburse  the  said  township  the  actual 
expense  incurred  in  the  maintenance  and  support  of  the  said  bastard  child 
fiom  the  time  of  its  birth  as  aforesaid  to  the  time  of  making  this  our  order ; 
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and  shall  also,  weekly  and  every  week,  from  the  date  of  this  order,  and  » 
long  as  the  said  bastard  child  shall  be  chargeable  to  the  said  township  of 
Ripon,  and  until  the  said  bastard  child  shall  attain  the  age  of  seven  years, 
(if  he  shall  so  long  live,)  pay  or  cause  to  be  paid  unto  the  churchwardeos 
and  overseers  of  the  poor  of  the  said  township  of  Ripon,  the  sum  of  1$,  6fL 
to  reimburse  the  said  township  of  Ripon  the  actual  expense  to  be  incurred 
in  the  maintenance  and  support  of  the  said  bastard  child.  Giren  under  our 
bands  and  seals,  the  day  and  year  first  above  written." 

It  was  further  deposed  that  the  township  of  Ripon  was  one  of  several 
townships  comprised  in  the  parish  of  Ripon,  and  that,  although  there  were 
churchwardens  of  the  parish,  there  were  none  of  the  township. 

In  the  affidavits  in  answer,  it  was  deposed  that  the  child  became  charge* 
^  able  to  the  township  of  Ripon,  for  *the  first  time  since  its  birth,  on 

•■  6th  January,  1844.  That  the  9$.  4d,  was  ordered  upon  a  calculalioD 
of  the  expense  incurred  since  that  day.  That  neither  Brown  nor  his  attorney 
made  any  objection  to  the  hearing  by  the  justices  till  after  the  cross-exami- 
nation of  the  second  witness,  and  after  the  justices  had  declared  that  they 
fequired  no  further  corroborative  evidence.  That,  at  the  close  of  the  case 
on  the  part  of  the  applicants,  the  justices  called  upon  Brown  and  his  attorney 
to  answer  the  case,  which  they  refused  to  do. 

Baines  and  Pickering  now  showed  cause.  The  first  objection  to  the 
order  is  that  the  notice  given  by  Brown's  attorney  deprived  the  justices  of 
jurisdiction,  under  stat.  2  &  3  Vict.  c.  85,  s.  3,  which  enacts  that,  if  the 
person  charged  with  being  the  putative  father  «« shall  declare  to  the  justices 
in  such  special  or  petty  session  that  he  is  desirous  that  the  charge  shall  be 
heard  and  determined  at  the  Quarter  Sessions,"  and  enter  into  the  recogni- 
sance there  prescribed,  <<  then  the  justices  in  special  or  petty  session  shall 
not  proceed  further  to  hear  the  charge,"  but  shall  take  the  recognisance, 
&c. ;  <<  and  in  such  case  all  further  proceedings  in  the  matter  of  such  charge 
shall  be  had  before  the  Court  of  Quarter  Sessions  as  if  this  act  had  not 
been  made :"  that  is,  the  proceedings  shall  take  place,  as  under  stat.  4  &  5 
W.  4,  c.  76,  s.  72,  at  Quarter  Sessions. (a)  It  was  competent  to  Brown 
to  elect,  in  the  first  instance,  that  the  charge  should  be  heard  at  Quarter 
Sessions:  but,  after  the  hearing  had  commenced,  he  could  not  do  so. 
.  •His  election  was  then  made.     The  words  "  shall  not  proceed  fur- 

•I  ther  to  hear"  will  be  relied  upon  on  the  other  side,  as  showing  that 
the  legislature  meant  to  give  the  power  of  stopping  the  hearing,  at  petty 
session,  in  any  stage  before  actual  adjudication.  That  construction,  how- 
ever, is  inconsistent  with  the  words  following:  the  «< further  proceedings' 
would,  on  that  supposition,  mean  the  remaining  evidence  only,  and  the  ad- 
judication :  and  it  cannot  have  been  meant  that  one  part  of  the  case  sbooid 
be  heard  at  petty  sessions  and  the  other  at  Quarter  Sessions :  nor  would  that 
be  n  proceeding  <<  as  if  this  act  had  not  been  made."  The  party  will  bt 
held  to  his  election,  as  in  Rsx  v.  The  Justices  of  Yorkshire^  3  T.  R*  '^'^^ 

(a)  See  now  ftet  7  dc  8  Yact  c  101,  Mdi  9, 3, 4. 
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vhere  an  appellant,  having  an  option  to  which  of  two  sessions  he  should 
appeal,  and  having  once  appealed  and  failed  from  non-performance  of  con* 
ditions  preliminary  to  the  appeal,  was  considered  to  have  exercised  his 
option,  and  was  not  allowed  to  appeal  to  the  other  sessions.  The  attempt, 
here,  was  to  try  the  chance  of  the  application  failing,  and,  when  it  appeared 
likely  to  succeed,  to  obtain  a  fresh  hearing,  though  no  appeal  is  given  under 
this  statute.  In  Reghia  v.  Stamper y  1  Q.  B.  119,  it  was  held  that  overseers 
had  made  an  application,  and  were  liable  to  costs  under  stat  4  &  5  W.  4, 
c.  76,  8.  73,  because  they  had  entered  an  appeal,  though  they  did  not  ap« 
pear,  and  though  no  order  was  made  on  the  application.  The  justices  here 
had  power  to  enter  upon  the  inquiry,  no  declaration  having  been  previ« 
ously  made  by  Brown ;  and,  that  being  so,  the  entering  upon  the  inquiry 
vested  the  jurisdiction ;  Rsgina,  v.  Bolton^  1  Q.  B.  66.  So  an  appearance 
*at  petty  sessions  cures  want  of  notice ;  Regina  v.  7%^  Justices  of  ^ 
WUts/drey  12  A.  &  E.  793.  The  general  principle  acted  on  by  this  [  ^^^ 
court  b  not  to  allow  a  party  who  has  commenced  one  course  of  proceeding 
to  abandon  that  and  try  another:  thus,  where  a  case  had  been  granted  by 
the  sessions  to  a  party  who  would  not  bring  it  up,  this  court  refused  a 
mandamus  to  the  sessions  to  enter  continuances  and  hear ;  Rex  v.  The  Jus* 
tiees  of  Suffblkj  6  A.  &  £.  109. 

The  second  objection  is  that  the  order  directs  a  payment  for  mainte* 
nance  from  the  time  of  the  birth,  which  appears  to  have  taken  place  more 
than  six  months  before  the  date  of  the  order,  whereas,  by  stat.  4  &  5  W.  4, 
c.  76,  s.  73,  there  is  no  power  to  order  payment  of  the  expense  of  main* 
tenance  for  more  than  six  months  before  the  hearing.  The  words  "  from 
the  lime  of  its  birth"  do  not  necessarily  include  the  whole  time.  Illegality 
will  not  be  presumed ;  Rex  v.  Stockton^  5  B.  &  Ad.  546 ;  and  the  affidavits 
explain  that  the  expenses  are  really  estimated  for  much  less  than  six 
months  before  the  order.  At  any  rate,  there  is  a  mere  excess  of  juris- 
diction  ;  and  this  part  of  the  order  may  be  rejected :  or  the  statement  of 
the  date  of  the  birth  may  be  struck  out  altogether,  like  the  inconsistent  words 
in  RexY.  GUI,  Russ.  &  R.  431. 

The  third  objection  is  that  the  order  is  to  pay  to  the  churchwardens  and 
overseers  of  the  township,  whereas  there  are  no  churchwardens  of  the  town* 
ship.  The  overseers  were  entitled  to  apply :  the  addition  of  the  church* 
wardens  will  not  vitiate  the  order;  Regina  v.  *GoodaU^  2  Dowl.  ^ 
P.  C.  (N.  S.)  382 ;  R^na  v.  Rotheram,  3  Q.  B.  776.  {Rex  v.  Clif  t  ^^^ 
fon,  2  East,  168,  was  also  cited.) 

Martin^  contrd.  First.  The  legislature  probably  intended  that  the  party 
charged  might  have  an  opportunity  of  going  to  Quarter  Sessions  if  he  found 
that  the  two  justices  were  proceeding  in  a  course  inconsistent  with  law :  and 
this  fact  the  party  could  not  ascertain  till  the  inquiry  had  proceeded  at  least 
io  far  as  to  show  whether  the  course  taken  was  free  from  objection.  The 
words  «( further  to  hear"  can  have  no  meaning,  unless  with  reference  to  & 
lime  at  which  some  part  of  the  hearing  has  taken  place. 
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Secondly.  The  language  of  the  order  clearly  comprehends  more  tbu 
Ijie  six  months  [Lord  Denman,  C.  J.  We  all  think  that,  as  te  the  9s.  M^ 
the  order  is  bad.] 

Thirdly.  The  objection  is,  not  that  churchwardens  are  said  to  have 
joined  in  the  application,  (which  was  the  point  in  Regwa  ▼.  Goodall^ 
2  Dowl.  P.  C.  (N.  S.)  382,}  but  that  the  order  is  to  pay  to  the  cbul€bwa^ 
dens  as  well  as  the  overseers,  that  is  to  persons  that  do  not  exist.  [Lord 
Pekvan,  C.  J.  This  seems  to  me  a  very  serious  objection.  The  party 
may  pay  the  churchwardens  of  the  parish,  and  then  be  called  on  to  pay 
by  the  overseers  of  the  township.]  The  order  should  be  accurately  drawn, 
ao  that  the  person  obeying  it  may  be  protected. 

Lord  Denman,  C.  J.  There  is,  I  think,  nothing  in  th^  fijRst  objectioa 
I  infer  from  the  words  <<  further  to  hear"  no  more  than  this ;  that  the  pro* 
^  ceeding  may  be  ^stopped  before  the  hearing  commences,  by  the  party 

•I  making  the  declaration  ;  upon  which  the  case  is  to  go  no  further,  is 
aot  to  go  to  a  hearing.  It  would  be  a  mere  mockery  if  he  could  allow  the 
proceedings  to  go  on  nearly  up  to  the  adjudication  and  then  say,  «  now 
I  will  go  to  the  Quarter  Sessions."  As  to  the  9s.  4</.,  the  order  clearly  has 
directed  that  payment  in  respect  of  a  term  which  goes  too  far  back.  Oa 
the  third  objection  I  entertain  some  doubt :  but  I  am  happy  to  find  that 
my  learned  brothers  feel  none. 

Patteson,  J.  I  see  no  doubt  on  the  question  as  to  the  statute.  The 
jurisdiction  given  to  the  Quarter  Sessions  was  found  to  be  inconvenient ; 
and  the  legislature  therefore  compelled  the  parties  to  go  to  the  petty  ses* 
lions  in  the  first  instance.  At  the  same  time,  they  allowed  the  party  charged 
to  elect  that  the  case  should  be  heard  before  the  Quarter  Sessions.  But  it 
was  not  intended  that  he  might  take  his  chance  of  the  case  failing  at  the 
petty  sessions,  and,  if  it  did  not  fail,  might  then  go  to  the  Quarter  Sessions. 
The  removal  by  certiorari  is  not  analogous  to  this  proceeding :  there  the  com- 
inand  goes  by  the  authority  which  the  superior  court  has  over  the  inferior 
one ;  here  the  only  question  is  as  to  the  efiect  of  the  statute.  If  it  had  been 
intended  to  give  a  right  of  appeal,  the  intention  would  have  been  shown 
by  express  words.  I  think  the  meaning,  upon  a  grammatical  construction, 
clear  enough :  the  justices,  if  the  party  charged  declares  his  election  to  go 
to  the  Quarter  Sessions,  are  not  <« further  to  hear:"  that  is,  they  are  not  to 
go  further  so  as  to  hear.  The  other  construction  would  be  quite  contrary 
•9/111  ^^  ^^^  meaning  of  the  act.  As  •to  the  second  objection,  the  9s.  4d. 
-'  must  be  struck  out.  As  to  the  third  objection,  my  lord  does  not 
quite  agree  with  the  rest  of  the  court ;  I  own,  however,  that  I  cannot  see 
what  harm  the  mention  of  churchwardens  does.  If  there  are  churchwar* 
dens  of  the  township,  they  are  rightly  mentioned.  If  there  are  not,  I  pre- 
sume there  are  churchwardens  of  the  parish :  it  has  often  been  held  that 
(here  must  be  such.  In  that  case,  they  certainly  are  not  churchwardens  of 
the  township ;  no  payment,  therefore,  could  be  properly  made  to  them.  Th( 
order  to  pay  directs  a  payment  to  persons  not  in  existencci  besides  the  pQr 
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per  penons.  Wbttt  harm  is  there  in  that  i  Utile  per  inutile  non  vitiatur. 
That  objection  does  not  touch  the  jarisdiction.  It  merely  shows  that  the 
order  is  partly  inoperative. 

Williams,  J.  I  agree  entirely  in  the  eonstraetion  which  the  rest  of  th« 
eonrt  puts  on  the  statute.  To  my  mind  the  absence  of  any  clause  directly 
authorizing  an  appeal  is  conclusive.  Whenever  it  is  meant  to  give  an  ap« 
peal,  the  words  are  express :  that  is  the  case,  for  instance,  as  to  orde/s  of 
removal  and  rates.  Here  all  diat  is  given  is  a  right  to  choose  the  tiibunal : 
the  party  charged,  if  he  does  not  like  the  case  to  be  heard  by  the  justices, 
may  go  to  the  Quarter  Sessions.  But  he  must  make  his  election.  The 
words  <<  shall  not  proceed  further  to  hear"  mean  «  shall  not  proceed  further 
by  hearing.''  On  the  last  objection  I  cannot  feel  myself  free  from  doubt, 
nnce  my  lord  has  a  difficulty.  But  I  agree  with  my  brother  Patteson.  On 
the  face  of  the  documents,  nothing  appears  as  to  the  fact,  except  indeut 
that  the  parties  applying  might  *be  estopped  from  denying  that 
there  were  churchwardens  of  the  township.  There  is  a  jurisdiction  ^ 
over  the  subject  matter  primft  facie :  the  objection  must  impeach  the  juris- 
diction, or  it  cannot  be  heard.  Then  is  the  order  invalid  by  reason  of  th« 
insertion  of  <<  churchwardens  ?"  It  appears  indeed  that  there  are  no  church* 
wardens  of  the  township,  but  only  of  the  parish.  But,  whether  that  be  so 
or  not,  the  order  will  have  the  effect  of  directing  the  payment  to  the  proper 
officers.  If  there  are  churchwardens  of  the  township,  the  order  is  right : 
if  there  are  not,  it  is  a  mere  <«  nomen  inutile,"  and  the  onier  can  be  obeyed 
only  by  paying  to  the  officers  properly  named.(a)  Rule  ab6olute.(fr} 

Lord  Denmav,  C.  J.    It  will  probably  not  be  thought  worth  while  t0 
bring  up  tbe  order  for  the  purpose  of  striking  out  the  9$,  4d. 


LEWIS  t^.  PRIMROSE.    June  11. 

Under  staL  2  G.  3,  e.  83,  a.  23,  an  attoimey's  bill  for  work  and  dubuxaeznents  in  a  aoit  nniil 

specify  the  eonrt  in  which  the  init  was. 

Assumpsit  for  work  and  labour,  money  paid,  and  on  an  account  stated. 

Plea  1 :  as  to  the  first  and  second  counts,  that  the  work  and  labour  in 
the  first  count  mentioned  was  done  and  performed  by  plaintiff  as  an  attor- 
ney of  the  superior  courts  of  law  at  Westminster,  in  and  about  the  prose- 
cuting *and  defending  for  defendant,  and  on  his  retainer,  in  the 
said  courts  of  law,  of  divers  actions  and  suits ;  and  that  the  moneys  >- 
in  the  second  count  mentioned  to  have  been  paid,  &c.,  were  so  paid  as, 
and  were,  the  disbursements  made  by  plaintiff,  as  such  attorney,  in  the 
course  and  for  the  purpose  of  such  actions  and  suits ;  and  that  this  action, 
so  &r  as  regards  the  said  two  counts,  is  brought  for  the  recovery  of  fees^ 

■ 

(a)  Coleridge,  J.,  was  absent 

(6)  See  iZ^M  t.  Chrkt,  p.  340,  poat 
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charges  and  disbursements  at  law  by  plaintiflT  as  snch  attorney  of  and  for 
defendant :  and  that  plaintiff  did  not,  at  any  time  before  the  commencement 
of  this  suit,  deliver  to  defendant,  or  leave  for  him  at  his  dwelling-houso 
or  last  place  of  abode,  any  such  bill  of  such  fees,  charges  and  disbursements, 
subscribed  with  the  proper  hand  of  plaintiff,  as  by  the  statute  made  in  that 
behalf  is  required :  verification.  Replication :  that  plaintiff  did,  to  wit  a 
month  before  the  commencement  of  this  suit,  deliver  to  defendant  such  a 
bill  of  the  said  fees,  charges  and  disbursements  in  the  first  plea  mentioned, 
^bscribed,  &c.,  as  by  the  statute,  &c.,  is  required :  conclusion  to  the 
country.  Issue  thereon.  Plea  2 :  to  the  residue,  nunquam  indebitatus. 
Issue  thereon. 

On  the  trial,  before  Williams,  J.,  at  the  Middlesex  sittings  in  Hilaiy 
term,  1844,  no  evidence  was  offered  on  the  second  issue :  but  the  plaintiff 
proved  the  delivery  of  a  bill  of  costs,  which  was  produced.  By  the  bill, 
it  appeared  that  the  work  was  done  and  the  money  expended  in  an  action: 
but  the  bill  did  not  state  in  what  court  the  action  was.  The  defendant's 
counsel  objected  that  ibis  was  not  a  compliance  with  stat.  2  G.  2,  c.  23, 
8.  23.  The  learned  judge  reserved  leave  to  move  for  a  nonsuit :  and  the 
^  plaintiff  had  a  verdict  *on  tlie  first  two  counts.     In  the  same  term 

-I     PlcUt  obtained  a  rule  nisi  for  a  nonsuit  on  the  above  point,  (a) 

Jervis  and  Hoggins  now  showed  cause.  It  is  not  necessary  to  specify  the 
court  in  the  bill.  Stat.  3  Ja.  1,  c.  7,  s.  1,  enacts  merely  that  «<a  true  bill" 
shall  be  given.  Stat.  2  G.  2,  c.  23,  s.  23,  indeed  speaks  of  attorneys  and 
solicitors  «  of  any  of  the  courts  aforesaid,"  and  authorizes  applications  to, 
and  orders  by,  «  a  judge  or  baron  of  any  of  the  said  courts  respectively," 
and  a  taxation  <<  by  the  proper  officer  of  such  court."  But  these  expres- 
sions do  not  show  that  the  bill  must  specify  the  court.  In  Lester  v.  Lazarus, 
2  C.  M.  &  R.  665,  S.  C.  Tyrwh.  &  Gr.  129,  Alderson,  B.,  clearly  inclined 
to  the  opinion  that  this  was  not  necessary.  Nor  can  any  reason  be  given  why 
it  should  be  required :  the  defendant  has  always  the  means  of  knowing:  the 
proceedings  themselves  afford  the  information.  [Patteson,  J.,  mentioned 
Lane  v.  Glenny,  7  A.  &  £.  83.]  The  question  was  there  raised ;  but  the 
decision  of  the  court  was  that  the  objection  could  not  be  taken  under  non 
assumpsit. 

Piatt  and  Lush^  contri.  In  Lester  v.  Lazarus,  2  C.  M.  &  R.  665,  S.  C. 
Tyrwh.  &  Gr.  129,  there  was  no  more  than  a  suggestion  of  an  argument 
from  the  bench :  in  Lane  v.  Glenny,  7  A.  &  E.  83,  no  opinion  was  indi* 
cated  at  all.  Stat.  2  G.  2,  c.  23,  having  been  made  for  the  protection  of 
clients,  will  be  liberally  constnied.  The  client  is  to  be  furnished,  by  the 
bill  itself,  with  the  means  of  knowing  to  whom  he  is  to  apply  for  a  taxation. 
^  *The  application  must  be  made  in  some  court  where  the  business 

■I     was  done ;  In  re  Lord  Cardross,  5  M,  &  W.  545,    It  is  said  that 
the  client  may  learn  what  the  court  was  from  the  record  of  the  proceedings 

(a)  Th«  rule  was  also  for  letting  aade  the  nia  priui  reooid  and  all  prooeedingf  fob^Q>^ 
tfaeipeto^  on  a  point  as  to  which  the  court  pronounced  no  opinion. 
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themselves;  but  the  documents  may  be  all  in  the  hands  of  the  attorney, 
^bo  may  refuse  to  show  them,  or  may  give  wrong  information. 

Lord  Demman,  C.  J.  With  all  respect  for  the  opinion  which  was  given 
in  the  court  before  which  the  point  did  not  strictly  arise,  I  must  say  that 
this  objection  must  prevail,  or  the  statute  be  in  effect  repealed.  The  very 
object  of  the  enactment  is,  that  the  client,  if  he  likes,  may  take  the  bill  to 
another  attorney  for  his  advice  upon  it.  Why  is  the  client  to  be  forced  to 
ask  questions  ?  And  how  can  we  say  that  he  is  told  in  respect  of  what 
business  the  charge  is  made,  when  he  is  not  told  where  the  business  was 
done  ?  A  notice  of  action  to  a  magistrate  gives,  as  has  been  held,  insuffi** 
cient  information,  if  it  do  not  specify  the  time  and  place  at  w*hich  the  matter 
of  complaint  arose,  (a)  In  one  case,  as  in  the  other,  the  facts  which  are 
spoken  of  must  be  fully  brought  to  the  knowledge  of  the  party  receiving 
the  notice. 

Patteson,  J.  I  am  of  the  same  opinion.  There  was  no  decision  in 
Lester  v.  Lazarus ^  2  C.  M.  &  R.  665,  S.  C.  Tyrwh.  &  Gr.  129 ;  the  point 
was  not  there  before  the  court.  The  argument  from  the  power  which  the 
court  has  to  order  taxation  appears  to  me  very  strong.  For  how  inconve* 
nient  it  would  be  if  a  judge,  in  order  to  ascertain  whether  he  has  jurisdic- 
tion, had  to  receive  evidence  showing  where  the  business  had  •been  p^^co 
done.  The  rule  imposes  no  hardship  on  the  plaintiff:  and  I  think  ^ 
it  much  the  best  to  bold  that  a  bill,  to  be  correct,  must  specify  the  court 
and  the  cause. 

Williams,  J.  I  am  of  the  same  opinion.  I  cannot  see  why  the  plaintiff 
should  object  to  so  easy  a  matter  as  specifying  the  court.  It  is  perfectly 
well  known  that  the  object  of  this  statute  was  the  protection  of  clients. 

Rule  absolute  for  a  nonsuit.  (6) 

(a)  See  Martins  t.  Upeher,  3  Q.  B.  66. 

(6)  Coleridge,  J.,  was  abfent    See  itat  6  dc  7  Vict  c.  73,  eecta.  1,  37. 


FERGUSON  V.  ROBERT  CLAYWORTH  and  SARAH,  his  Wife. 

June  12. 

la  an  action  against  husband  and  wife,  the  wife,  being  taken  in  execution,  applied  to  the  court 
to  be  dischaTged,  on  affidavit  stating  that  die  lived  separate  from  her  husband,  had  for  several 
yean  been  boarded,  lodged,  and  clothed  at  the  expense  of  her  son,  was  not  possessed  of  or 
entitled  to  any  property  in  possesfiion,  remainder  or  reversion,  and  had  no  means  of  Batisfying, 
or  expectation  of  being  able  to  satisfy,  the  damages  or  costs. 

ifiidavit  was  made  in  answer,  suggesting  generally,  on  information  and  belief,  that  the  wife  had 
separate  funds,  and  stating  that  the  son,  in  consideration  of  his  father's  giving  up  to  him  ft 
certain  business,  had  covenanted  to  maintain  his  mother  during  her  life,  provided  she  would 
reside  with  him  and  assist  him  in  such  business ;  and  that  the  wife,  when  arrested,  was 
residing  with  the  son  and  asfdsting  him  in  the  business. 

HtJd  that,  under  these  drcumstanoes,  it  lay  on  the  wife  to  show  that  no  property  was  held  by 
the  son  to  her  use ;  and,  this  not  being  done,  the  court  refused  to  discharge  her  from  custody^ 

A  RULE  was  obtained,  this  term,  calling  upon  the  plaintiff  to  show  cause 
why  the  defendant  Sarah  should  not  be  discharged  out  of  the  custody  of  the 
sheriflf  as  to  the  damages  and  costs  in  this  cause. 
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The  action  was  for  defamatory  words  spoken  by  the  defendant  Saraih. 
On  the  trial  of  the  cause,  after  last  Easter  term,  the  plaintifT  obtained  a 
verdict  with  40s.  damages ;  for  which,  and  the  costs,  the  defendant  Sarah 
was  taken  in  execution.  By  her  affidavit  in  support  of  the  present  motion, 
^  she  stated  that  she  had  *lived  separate  from  her  husband  for  the  last 

J  seven  years,  and  had,  for  several  years,  been  boarded,  lodged, 
and  clothed  at  the  expense  of  her  son ;  that  she  was  not  possessed  of,  or 
entitled,  in  possession,  remainder  or  reversion,  to,  any  property,  estate, 
goods,  chattels  or  effects  whatsoever,  necessary  wearing  apparel  excepted ; 
that  she  had  no  means  of  satisfying  or  expectation  of  being  able  to  satisfy 
the  damages  and  costs  or  any  part  thereof;  and  that  she  was  not  and  had 
not  been,  since  her  separation  from  her  husband,  in  the  receipt  of  any 
allowance  from  him.  The  son  made  affidavit  as  to  her  circumstances  in 
nearly  the  same  terms. 

Affidavit  was  made  in  answer  by  the  clerk  to  the  plaintiff^s  attorney^ 
stating  that  no  goods  of  the  husband  were  to  be  found ;  and  (on  information 
and  belief)  that  he  had  gone  abroad  to  avoid  an  arrest,  that  the  wife,  when 
she  separated  from  him,  took  500/.  with  her,  which  she  had  kept,  and  that 
she  had  since  received  large  sums  in  repayment  of  money  lent  by  her  while 
living  with  her  .husband.  Also  that,  in  1839,  Robert  Clayworth,  son  of 
the  defendants,  in  consideration  of  his  father  giving  up  to  him  the  business 
then  carried  on  by  the  father  in  the  Whitechapel  Road,  had  covenanted  to 
support  his  mother  out  of  the  proceeds  of  such  business ;  the  words  of  the 
covenant  being:  <«  to  maintain  and  keep  his  said  mother  for  and  during  the 
term  of  her  natural  life,  provided  she  shall  think  fit  to  reside  with  him  and 
assist  him  in  the  business,  and  also  to  maintain  his  brothers  and  sisters 
until  they  attain  the  age  of  twenty-one  years,  in  such  manner  in  all  respects 
as  will  prevent  them  or  either  of  them  being  in  any  way  chargeable  to  the 
said  Robert  Clayworth  the  elder."  The  deponent  also  stated,  on  informa- 
^  tion  and  belief,  that  *the  wife  when  arrested  was  residing  with  her 

•I  son  and  assisting  him  in  his  said  business  in  the  Whitechapel  Road. 
Another  deponent  also  stated  on  information  and  belief  that  the  wife  had 
some  separate  property  of  which  the  defendant  Robert  had  no  knowledge. 

Platl  and  Warren  now  showed  cause.  It  is  laid  down  in  1  Tidd's  Prac- 
tice, 194,  9th  ed.,  that,  in  an  action  against  husband  and  wife,  <<  if  the 
wife  be  arrested  on  mesne  process,  she  shall  be  discharged  on  common 
bail ;"  <<  but  where  the  wife  is  taken  in  execution,  she  shall  not  be  dis- 
charged ;  unless  it  appear  that  she  has  no  separate  property,  out  of  which 
the  demand  can  be  satisfied  ;'*  or  that  there  is  collusion  against  her  between 
the  husband  and  the  plaintiff.  Here  it  does  not  appear  by  the  affidavits 
that  there  is  no  separate  property,  belonging  to  the  wife  or  held  in  trust  for 
her,  out  of  which  payment  might  be  made.  Hood  v.  Matthews^  2  Dowi. 
P.  C.  149,  a  similar  case  to  this,  may  be  cited  on  the  other  side.  There  it 
was  suggested  on  affidavit  that  the  wife  had  one-eighth  part  of  certain 
leasehold  property,  and  had  a  share  in  certain  other  property  imder  a  wills 
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Patteson,  J.y  said  that  the  burden  of  showing  that  the  property  was  for 
her  separate  use  lay  not  on  her  but  on  those  resisting  the  discharge ;  and 
he  ordered  that  the  rule  to. discharge  should  be  made  absolute  unless  it 
were  shown  within  two  days  that  the  property  was  settled  to  the  wife's 
separate  use.  But  the  facts  here  are  stronger  on  the  side  of  the  plaintiflT, 
In  Cfudk  T.  Deacon^  6  B.  Moore,  128,  it  was  held  that  the  rule  laid  down 
in  Tidd  was  not  grounded  on  authority,  and  that  *the  granting  or  p^^^-ro 
refusing  a  discharge  to  a  married  woman  taken  in  execution  was  '- 
matter  for  the  discretion  of  the  court  in  each  particular  case. 

W.  H^  Waison  and  £.  JameSj  contri.  No  one  in  this  case  states  posi« 
tively  that  the  wife  has  separate  property:  and  the  rule  is  clear,  that,  if  the 
wife  has  none,  she  is  entitled  to  her  discharge ;  otherwise  she  might  remain 
ia  prison  for  ever,  not  having  the  means  of  discharge  within  her  control. 
Hood  V.  Matthews^  2  Dowl.  P.  C.  149,  is  a  direct  authority  for  complying 
with  this  application. 

Lord  DfiNMAN,  C.  J.  Chalk  v.  Deacon^  6  B.  Moore,  128,  shows  that  on 
a  motion  of  this  kind  the  court  has  a  discretion  to  exercise ;  and,  if  so,  I 
think  we  ought  not  to  exercise  it  in  favour  of  this  application.  The  wife. 
here  is  carrying  on  a  distinct  business,  apart  from  her  husband.  That 
changes  the  onus  of  proof,  supposing  that  in  ordinary  cases  it  does  not  lie 
upon  the  married  woman.  And,  under  the  circumstances  of  this  case,  it  i^ 
reasonable  to  expect  proof  from  the  wife  that  no  one  holds  property  for  her. 
This  is  not  inconsistent  with  Hood  v.  MaithewSj  2  Dowl.  P.  C.  149 :  there 
the  primfi  facie  case  was  stronger  on  behalf  of  the  wife  than  it  is  here. 

Patteson,  J.  The  proof  in  this  case  on  the  part  of  the  wife  is  not  satis- 
factory. The  defendant  and  her  son  might  have  sworn  directly  that  no  part 
of  the  property  held  by  the  son  was  held  to  her  use.  As  to  Hoad  v.  Mat* 
ihewsj  2  Dowl.  P.  C.  149, 1  do  not  say  that  the  onus  of  proof  in  such  cases 
may  not  lie  more  upon  the  married  woman  than  I  *was  disposed  to 
allow  in  that  case.  But  there  the  plaintiff  merely  stated  that  the  ^ 
wife  had  leasehold  property  and  other  property  under  a  wfll.  That  was 
difierent  from  the  state  of  facts  presented  here. 

Williams  and  Coleridge,  Js.,  concurred.  Rule  discharged. (a) 

(a)  See  Regina  r.Jokruon^  5  Q.  B.  335. 


The  QUEEN,  on  ihe  Prosecution  of  WILLIAM  WORTHINGTON,  v. 

THOMAS  WALTER  WILLIAMS.    June  12. 

Where  an  Wictment  has  been  remcnred  by  certiorari  and  a  conviction  obtained,  the  person  who, 
being  a  piHy  grieved,  retained  and  is  liable  to  the  attorney  for  the  prosecution,  is  entitled^ 
under  itat  5  dc  6  W.  dt  M.  c.  1 1,  a.  3,  to  the  costs  of  such  prosecution,  though  other  aggrievol 
parties,  after  the  attociiey  was  retained  and  the  indictment  femoved,  agieed  to  oooiribute  part 
of  the  costs,  and  they  are  not  joined  in  the  application. 

The  defendant  was  indicted,  at  the  sessions  for  the  county  of  Chesteri 
for  a  nuisance  in  creating  ofiensive  vapours  and  smells  to  the  annoyance  of 
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persons  holding  premises  in  the  neighbourhood.  The  defencaiit  remoTed 
the  indictment  by  certiorari,  and  was  convicted  and  sentenced ;  wbereapoo 
a  side-bar  rule  was  obtained,  entitled  as  above,  to  tax  the  costs  of  the  said 
W.  Worthington  as  the  prosecutor  of  the  indictment,  to  be  paid  by  the 
defendant  to  the  said  W.  Worthington,  his  attorney  or  agent.  In  this  term 
the  court  granted  a  rule  to  show  cause  why  the  side-bar  rule  for  taxation 
should  not  be  set  aside. 

The  defendant's  affidavit,  on  which  the  motion  was  made,  stated  bis 
belief  that  the  prosecution  was  commenced  and  carried  on,  not  at  the  indi- 
vidual expense  of  Worthington,  but  by  a  public  subscription  agreed  upon 
by  certain  inhabitants  of  Leflwich  and  Northwich,  in  Cheshire,  including 
^  -  Worthington,  and  in  pursuance  of  a  ^resolution  passed  at  a  public 
''  meeting  held  for  that  purpose  before  the  indictment  was  preferred : 
und  his  belief  also  that,  before  the  indictment  was  preferred,  the  attorney 
for  the  prosecution  well  knew  that  the  expenses  were  not  to  be  defrayed  by 
Worthington  individually,  but  by  divers  persons  who  joined  in  the  resolu- 
tion. The  defendant  also  stated  that  Worthington  did  not  prosecute  as  a 
public  or  civil  officer,  &c. 

The  prosecutor  and  his  attorney  made  affidavit  in  answer,  showing  that 
the  prosecutor  was  aggrieved  in  the  occupation  of  his  premises  by  the 
nuisance  complained  of;  and  that,  in  consequence,  he  obtained  legal  advice 
and  preferred  the  indictment.  They  deposed  that  the  prosecution  was  not 
commenced  by  public  subscription  as  above  stated,  or  in  pursuance  of  the 
resolution  of  a  public  meeting ;  but  that,  after  the  bill  was  found  and  the 
indictment  removed,  three  persons,  named  in  the  affidavit,  each  of^hem 
holding  premises  within  sight  and  smell  of  the  nuisance,  agreed  to  contribute 
with  Worthington  to  the  expenses  of  the  prosecution. 

Welsby  now  showed  cause.  Rex  v.  Coo/c^  1  Man.  &  R.  526,  is  relied 
upon  in  support  of  this  application  :  but  there  the  costs  (on  indictment  for 
misdemeanor  in  disinterring  a  corpse  for  dissection)  had  been  defrayed  by 
a  public  subscription :  it  was  not  shown  that  the  persons  who  had  appeared 
as  prosecutors,  and  who  were  the  relations  of  the  deceased,  had  contributed 
any  part ;  and  on  that  ground  it  was  held  that  they  could  not  demand  costs 
under  stat.  5  &6  W.  &  M.  c.  11,  s.  3.  Here  the  party  applying  is  a  con- 
tributor, and  is  entitled  to  costs  as  a  party  grieved,  according  to  Rex  v. 
Dewsnapj  16  East,  194. 

^  •Co/e,  contra.  Rex  v.  Cook^  1  Man.  &  R.  526,  applies  in  principle 

■I  to  the  present  case,  where  the  costs  are  applied  for  by  one  person,  but 
the  expenses  were  paid  by  four.  In  Rex  v.  Dewhurst^  5  B.  &  Ad.  405,  and 
Rex  V.  Edwards^  5  B.  &  Ad.  407,  note  (a),  it  was  held  that  the  person  on 
whom  the  injury  had  been  inflicted  was  not  entitled  to  costs  as  the  party 
grieved,  the  prosecution  having  been  carried  on  by  others.  And,  so  far, 
the  decision  in  the  latter  case  is  confirmed  by  R^na  v.  Earl  Waldegravif 
2  Q.  B.  341,  where  the  court  held  that,  if  public  officers  indict  for  an 
assault  upon  one  of  their  subordinates  in  the  ^execution  of  his  duty,  and 
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provide  for  the  expenses  of  prosecution,  the  officers  prosecuting,  not  the 
injured  party,  may  demand  costs  under  the  statute.  Convenience  ofprac* 
tice  seems  to  require  that  such  costs  should  not  be  applied  for,  unless  by  the 
party  or  parties  entitled  to  the  whole.  The  rule  here  is  entitled  «<  The 
Queen,  on  the  prosecution  of  W.  Worthington,  against,"  &c.  It  should 
have  been  «  on  the  prosecution  of  W.  Worthington  and  three  others." 
That  was  the  form  in  Rex  v.  Tauniorij  SL  Mary^  5  M.  &  S.  465,  where 
the  costs  were  claimed  by  all  who  were  entitled,  namely  the  constable  and 
five  parties  grieved. 

Lord  Denman,  C.  J.  Worthington  is  clearly  a  «  party  grieved :"  and 
he  js  the  prosecutor ;  for  he  is  liable  to  the  attorney.  It  is  true  there  may 
be  inconvenience  in  the  inquiry  how  much  of  the  costs  is  due  to  one  party 
and  how  much  to  another ;  and  it  is  urged  that  for  this  reason  Worthington 
alone  ought  not  to  apply;  but  the  argument  leads  me  to  the  opposite 
^conclusion.  He  being  a  party  grieved  and  the  prosecutor,  it 
would  be  an  impertinent  inquiry  how  much  of  the  costs  may  be  ^ 
ultimately  due  to  others.  A  person  who  is  party  grieved  and  prosecutor  is 
entitled  to  the  costs  though  others  may  have  assisted  him  in  carrying  on  the 
prosecution.  In  Rex  v.  Cookj  1  Man.  &  R.  526,  the  subscribers,  and  not 
the  parties  applying  for  costs,  had  instituted  the  prosecution.  This  rule 
must  be  discharged. 

Patteson,  Williams,  and  Coleridge,  Js.,  concurred. 

Rule  discharged. 


WAKEHELD  v.  NEWBON  and  Others. 

The  mortgBgee  of  lands  handed  OTer  the  deeda  to  hia  attorney.  The  mortgagor  paid  the  prin- 
cipal and  interest,  and  the  lands  were  reoonreyed  to  him. 

Hild^  that  the  attorney  could  not  retain  the  deeds  against  hiaa,  as  a  tjecority  for  the  expenses  of 
the  transaction  due  from  the  mortgagee  to  the  attorney: 

And  that  the  mortgagor,  haying,  under  protest,  paid  such  expenses  to  the  attorney  in  order  to 
get  the  deeds  back,  might  maintain  assumpat  for  money  had  and  received  against  the  attorney 
for  the  money  so  paid: 

And  that  the  attorney  was  a  principal  in  the  transaction,  and  coold  not  allege  that  the  actior 
duMiid  have  been  brought  against  the  mortgagee. 

Assumpsit  for  money  had  and  received,  and  on  an  account  stated. 

Plea:  Non  assumpsit. 

On  the  trial,  before  Lord  Dekman,  C.  J.,  at  the  London  sittings  after 
Easter  term,  1843,  the  following  facts  appeared,  according  to  the  statement 
made  by  the  lord  chief  justice  in  delivering  the  judgment  of  the  court  as 
after  mentioned. 

'(This  action  was  brought  by  a  mortgagor  against  the  mortgagee's  soli- 
citors  to  recover  a  sum  of  money  which  the  defendants  had  exacted  from 
the  plaintiff  by  refusing  to  redeliver  his  title  oeeuS  .fter  a  reconveyance 
•to  him  of  the  mortgaged  property  on  payment  of  principal  and  r^cyri 
interest,  unless  the  plaintiff  would  also  pay  the  amount  of  the    ' 
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defendants'  bill  of  costs.  The  verdict  waa  taken  for  11/.  12s.  M.,  thv 
amount  so  exacted :  but  the  defendants  had  leave  to  move  for  a  nonsuit  ii 
the  court  should  think  the  action  not  maintainable,  or  for  reduction  of  the 
damages  to  5/.  if  the  jury  were  wrong  in  deducting  certain  items  from  the 
bill.(a)  One  of  the  charges  was  in  respect  of  the  reconveyance :  but  other 
parts  of  the  bill  arose  exclusively  from  the  relation  of  the  mortgagee  to  the 
defendants,  as  client  and  solicitors." 

In  Trinity  term,  1843,  Piatt  obtained  a  rule  nisi  accordingly.    In  Easter 
term,  1844,(6) 

KfKju^les  and  Miller  showed  cause.  The  plaintiff  does  not  complain  as 
to  th^  costs  of  the  reconveyance.  But  all  the  money  paid  beyond  those 
relates  merely  to  a  debt  due  to  the  defendants  from  their  client ;  the  mort- 
gagee could  not  have  recovered  this  against  the  plaintifT,  and  therefore  the 
defendants  cannot  have  a  lien  for  it ;  for  their  right  cannot  extend  beyond 
that  of  the  mortgagee  who  delivered  the  deed  to  them  ;  Holtis  v.  ClcLridge^ 
4  Taunt.  807.  Ogle  v.  Story,  4  B.  &  Ad.  735,  will  be  cited  for  the  defend- 
ants.  There  the  plaintiff  was  not  the  mortgagor,  but  had  purchased  from 
the  mortgagor ;  and  the  court  seemed  to  rest  their  decision  on  the  principle 
of  caveat  emptor.  It  seems  to  have  been  conceded  that  the  plaintiff  was 
»07Q1  ^^^^l'^^  ^^  ^^^  attorney  in  the  full  amount  *of  the  costs  fairly  incur* 
•'  red ;  the  real  question  being  whether  he  could  dispute  the  fairness 
of  the  charges.  The  action  appears  to  have  been  for  the  excess  above  the 
fair  charges.(c)  Prait  v.  Vizard^  5  B.  &  Ad.  808,  is  in  favour  of  the  plain- 
tiff. [WiGHTMAN,  J.  The  client  of  the  defendants  there  had  no  right  to 
detain  the  title  deeds  at  all.]  The  court  said  that  the  client  could  give  no 
lien  which  he  had  not  himself;  and  therefore  that  the  lien  could  be  sup- 
ported only  on  the  ground  that  the  defendants  were  the  plaintiff's  solicitors, 
which  the  facts  of  the  case  negatived.  In  Harrington  v.  Price,  3  B.  &  Ad. 
170,  a  vendor  of  an  estate  retained  the  deeds,  and  afterwards  raised  a  sum 
of  money  from  another  party,  and  deposited  the  deeds  with  him :  and  it 
was  held  that  this  party  could  not  hold  the  deeds  against  persons  claiming 
under  the  vendee. 

Piatt  and  Butt,  contra.  In  Hollis  v.  Claridge,  4  Tatint.  807,  and  Pratt 
y.  Vizard,  5  B.  &  Ad.  808,  the  clients  of  the  defendants  had  no  right  to 
detain  the  deeds  at  all  against  the  plaintifis :  the  property  was  never  actually 
conveyed  away  from  the  plaintiffs.  But  Ogk  v.  Story,  4  B.  &  Ad.  735, 
cannot  be  distinguished.  The  court  there  considered  that  the  party  who 
purchased  the  mortgagor's  interest  stood  exactly  in  the  position  of  the  mort- 
gagor; and  the  question  therefore  was,  whether  the  mortgagor  could 
recover  back  the  deeds  which  the  mortgagee  had  handed  over  to  the  defend- 
ant :  nothing  turned  on  the  amount.     [ Wightman,  J.  The  amount  waj 

(a)  It  if  nol  thoaght  neceamrv  to  detail  the  items. 

{h)  April  IStiL  Beforo  Loid  Denman,  G.  J.,  PatteMU  tnd  Wightman,  Ja.  Williami,  U 
waa  sitting  at  the  Central  Criminal  Court. 

(e)  In  the  present  case  the  defendants  had  made  oat  a  bill  against  the  plaintiff;  but  die  ooort 
eonsidered  that  circumstance  unimportant 
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deaily  material ;  fofy  when  the  ^mortgage  is  paid  ofT,  the  mortgagor    p^^-va 
m  at  least  entitled  to  recoTer  the  deeds  subject  to  the  lien.]    Here    ^ 
the  amount  is  not  to  be  limited  as  the  plaintiff  contends :  but,  even  sup- 
posing that  the  sum  paid  was  not  all  justly  due  from  the  plaintiff  to  the 
defendants,  the  action  does  not  lie.    It  is  assumpsit  for  money  paid,  under 
protest,  upon  duress  of  goods.    Money  so  paid  is  not  recoverable  ;  Lindon 
V.  Hooper,  1  Cowp.  414 ;  Brown  v.  M^Kinally,  1  Esp.  N.  P.  C.  279.    The 
plaintiff  should  have  tendered  the  amount  really  due ;  and  he  might  then 
have  brought  trover  if  the  deed  had  been  detained.     [Wightman,  J.  Do 
you  say  only  that  money  paid  under  duress  of  goods  cannot  be  recovered 
where  the  complaint  is  merely  that  too  much  has  been  exacted,  or  do  you 
put  the  proposition  generally?]    Generally.     The  judgment  in  Skeate  v. 
Beau,  11  A.  &  £.  983,  991,  goes  that  length     The  court  there  refused  to 
consider  an  agreement  to  pay  money  void  which  was  extorted  by  duress  of 
goods ;  and  Lord  Denman,  C.  J.,  said  that,  even  if  the  money  had  been 
paid,  no  action  for  money  had  and  received  could  have  been  sustained. 
[Wightman,  J.,  mentioned  Shaw  v.  Woodcock,  7  B.  &  C.  73.    Miller. 
The  principle  of  that  case  was  acted  on  in  Smith  v.  Skap,  12  M.  &  W. 
585.]    Shaw  v.  Woodcock,  7  B.  &  C.  73,  seems  to  be  overruled  by  Sheate 
V.  Beak,  11  A.  &  £.  983, 991,  which  agrees  with  Lindon  v.  Hooper,  1  Cowp. 
414.     [Patteson,  J.    In  lindon  v.  Hooper,  1  Cowp.  414,  there  was  an 
illegal  distress :  a  detainer  is  not  quite  the  same  thing.]   Every  illegal  detain- 
ing is  a  fresh  taking ;  Evam  v.  Elliott,  5  A.  &  £.  142.    The  courts  incline 
igainst  reopening  settlements  of  account ;   Wilson  v.  Ray,  10  A.  &  E.  82. 
Further,  even  if  the  money  *be  recoverable,  the  party  to  be  sued     rmnori 
is  the  mortgagee,  the  client  of  the  defendants,  and  not  the  defend-     ^ 
ants,  who  received  the  money  as  representing  the  mortgagee ;  Stephens  v. 
Badcoek,  3  B.  &  Ad.  354;  Bamford  v.  ShuUleworth,  11  A.  &  E.  926. 

Cur,  adv.  vult. 
Lord  Denman,  C.  J.,  in  this  term,  (May  27th,)  delivered  the  judgment 
of  the  court.     After  stating  the  facts  as  ant^,  p.  276,  his  lordship  proceeded 
as  follows. 

We  are  of  opinion  that  the  defendants  were  clearly  wrong  in  withholding 
the  deeds  till  the  latter  sum  was  paid :  for  it  appears  from  Hollis  v.  ClO" 
ridge,  4  Taunt.  807,  and  is  the  known  practice,  that  a  mortgagee  cannot, 
by  handing  oyer  deeds  to  his  attorney,  create  a  new  lien  against  the  mort- 
gagor in  respect  of  a  debt  of  his  own. 

But  an  objection  \o  the  maintenance  of  the  action  was  drawn  from  cer- 
tain expre&^ions  employed  by  me  in  a  late  judgment  of  this  court,  Skeate  v. 
Beale,  11  A.  &  E.  983,  991.  That  case  was  not  alluded  to  in  Parker  v. 
The  Great  Western  Railway  Company,  7  Mann.  &  Gr.  253,  292,  in  the 
Common  Pleas,  where  that  court,  in  conformity  to  a  lale  decision  of  the 
Exchequer,(a)  and  to  some  former  decisions  of  this  court,  laid  down  the 
principle  that  money  extorted  by  duress  of  the  plaintiff's  goods,  and  paid 

(a)  Smith  ▼.  Sbi^,  13  M.  4&  W.  :tf6. 
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by  Jie  plaintiff  under  protest,  may  be  recovered  in  an  action  for  money  had 
and  received.  In  this  court,  we  were  required,  in  considering  a  case  of 
Jlskmok  V.  Wainwrightj  2  Q.  B.  837,  to  give  some  attention  to  the  doc- 
trine in  Skeate  v.  Beakj  11  A.  &  £.  983,  991.  It  was  by  no  means  unsup- 
^  ported  by  some  ancient  authorities;  *but  perhaps  it  was  laid  down 

^  in  terms  too  general  and  extensive.  The  case  itself,  however,  vrd» 
satisfactorily  shown  to  be  distinguishable,  both  from  Askmole  v.  Wean* 
wiighiy  and  from  the  present  case :  and  the  principle  just  stated  must  be 
taken  as  well  established  and  generally  recognised.  It  may  produce  the 
inconvenience  of  a  circuity  of  action :  but  the  evil  of  allowing  extortion  by 
means  of  a  wrongful  detention  of  goods  would  be  much  greater ;  and  the 
wrong-doer  has  no  right  to  complain  when  he  is  compelled  to  restore  money 
which  he  was  warned  that  he  had  no  right  to  extort.  The  case  is  wholly 
different  from  that  class  where  the  parties  have  come  to  a  voluntary  settle- 
ment of  their  concerns,  and  have  chosen  to  pay  what  is  found  due. 

A  third  defence  was  rested  on  the  case  of  Bamford  v.  ShtUtleworth, 
11  A.  &  £.  926,  where  a  purchaser  had  paid  the  agreed  price  of  an  estate 
to  the  vendor's  attorney,  but  was  holden  to  have  no  right  of  action  against 
him  for  the  price,  when  the  purchase  went  off  for  defect  of  title.  But  there 
the  attorney  received  the  money  merely  as  agent  for  his  client,  to  whom 
alone  he  was  responsible  for  it:  here  the  attorneys  insisted  on  withholding 
the  deeds  for  their  own  benefit,  to  secure  the  payment  of  their  own  bill.  It 
is  a  mistake  to  say  that  there  is  no  privity  between  the  plaintiff  and  defend- 
ants.  The  privity  in  the  original  transaction  was  indeed  between  the 
defendants  and  their  client:  but,  when  the  defendants  compelled  the  plain* 
tiff  to  part  with  money  in  order  to  regain  possession  of  his  rights,  the  law 
created  a  privity  between  them,  and  implied  a  promise  to  repay  what  the 
defendants  should  appear  to  have  improperly  obtained. 
«  oQo-i  *1^  follows  that  the  verdict  must  stand  for  the  plaintiff,  the  damages 
-^  being  reduced  to  6/.  I2s»  5(/.,  the  difference  between  the  whole 
sum  received  by  the  defendants  and  the  5/.  due  from  the  plaintiff  to  the 
uefendants.  Rule  accordingly.(a) 

(a)  See  Davies  ▼.  Vernon,  post.    (Trin.  Vac,  July  6tb,  1844.) 
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YATES  V.  THOMAS  TEARLE  and  EBENEZER  TEARLE,  YOUNG 

and  CLEMMAN. 

Dedaimtioa  in  can  aUeged,  in  all  the  counts,  that  plaintiff  held  a  messuage  and  premises,  with 
the  appurtenances,  as  tenant  thereof  to  defendant  at  a  rent  tf^erefore  payable  by  plaintiff  to 
defendant ;  and  it  complained,  in  the  first  count,  that  defendant  took  plaintiff's  goods  as  and 
ibr  a  distress  for  alleged  arrears  of  the  said  rent,  whereas  no  rent  was  due ;  in  the  second 
count,  of  an  excessiYe  distress  fer  arrears  of  rent  claimed  to  be  due  for  the  said  tenements ; 
in  the  third  count,  of  an  irregular  sale  of  goods  seized  as  in  distress  for  alleged  arrears  of  tha 
Mid  rent. 

Defendant,  as  to  all  the  counts,  trayersed  the  holding  modo  et  formi.    Held  : 

(I.)  That  the  trayerse  was  not  immaterial : 

(2.)  That  it  was  not  too  large,  as  putting  in  issue  the  tenancy  of  all  the  promises  mentioned  in 
dieaeyeral  oountSL 

Case.  The  first  count  charged  that  plaintiff,  before  and  at  the  time  of 
the  committing,  &c.,  held  «a  certain  messuage  and  premises,  with  the 
appurtenances,  as  tenant  thereof  to  the  defendants,  Thomas  Tearle  and 
Ebenezer  Tearle,  at  and  under  a  certain  rent  therefore  payable  by  the 
plaintiff  to  the  said  defendants,  T.  Tearle  and  £.  Tearle :"  yet  defendants, 
contriving,  &c.,  to  wit  on,  &c.,  wrongfully  and  injuriously  seized  and  took, 
<(in  and  upon  the  said  tenement  with  the  appurtenances,"  divers  goods  and 
chattels  of  plaintiff,  to  wit,  six  boxes  of  nails,  &c.,  of  great  value,  to  wit, 
200/.,  (( as  and  for  a  distress  for  certain  alleged  arrears  of  the  said  rent," 
to  wit,  1£/.  155.,  <(  by  the  defendants  then  pretended  to  be  due  and  in  arrear 
to  the  said  defendants,  T.  Tearle  and  E.  Tearle,  for  the  said  tenements ;" 
and  afterwards,  to  wit  on,  &c.,  wrongfully  condemned  the  said  goods  and 
chattels,  "  as  such  distress  for  the  said  •pretended  arrears  of  rent ;"  r#c>co 
whereas,  in  fact,  at  the  times  when  defendants  distrained  and  con-  '- 
demned  as  aforesaid,  « no*  rent  was  due  or  in  arrear  to  the  defendants, 
Thomas  Tearle  and  Ebenezer  Tearle,  for  or  in  respect  of  the  said  tenements 
with  the  appurtenances."  Plea  2,  to  the  first  count :  that  plaintiff  «  did 
not  hold  the  said  messuage  with  the  appurtenances  in  the  declaration  men* 
tioned  as  tenant  thereof  to  the  said  defendants,  T.  Tearle  and  E.  Tearle,  in 
manner  and  form,"  &c. :  conclusion  to  the  country. 

The  second  count  charged  that  plaintiff,  before  and  at  the  time  of  the 
committing  by  defendants  of  the  grievances  after  mentioned,  and  after  the 
committing  of  the  grievances  by  defendants  in  the  first  count  mentioned, 
<<held  the  said  messuage  and  premises  with  the  appurtenances  in  the  said 
first  count  mentioned,  as  tenant,"  &c.,  (holding  and  rent  as  in  first  count :) 
yet  defendants,  contriving,  &c.,  to  wit  on,  &c.,  ««  wrongfully  and  maliciously 
took  and  distrained  for  certain  arrears  of  rent,"  to  wit,  3/.  IBs.  lOd.j 
<<  claimed  to  be  due  from  the  plaintiff  to  the  defendants,  Thomas  Tearle 
tmd  Ebenezer  Tearle,  for  the  said  tenements,  certain  goods,"  &c.,  to  wit,  &c., 
of  gieater  value  than  the  said  arrears  and  the  costs,  &c.,  of  the  distress, 
ttsignment  and  sale,  to  wit,  of  the  value  of  200/.,  <(  and  thereby  took  an 
excessive  and  unreasonable  distress  for  the  said  arrears  of  rent ;"  whereas  a 
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part  of  the  goodff.  to  wit,  a  third,  was  of  sufficient  value  to  have  satsfied 
the  said  arreais,  &c. ;  contrary  to  the  statute,  &c.  The  third  count  con- 
tained allegations  8im.«ar  to  those  in  the  second  as  to  the  holding  and  lent, 
and  alleged  a  seizure  of  goods  as  and  for  a  distress  for  alleged  arrears  of 
the  said  rent  not  exceeding  20/.,  to  wit,  3/.  1&.  lOd,^  and  that  defendants 
^  sold  *and  disposed  of  the  goods  distrained  without  causing  them 

•I  to  be  duly  appraised  by  one(a)  sworn  appraiser.  Plea  4,  to  the 
second  and  third  counts,  traversing  the  holding,  as  in  the  second  plea. 

Demurrer  to  the  second  and  fourth  pleas,  assigning  for  causes  the  matters 
insisted  on  in  the  argument. 

Joinder  in  demurrer. 

The  demurrer  was  argued  in  last  Easter  term. (6)   . 

Flood  for  the  plaintiff.  First,  the  traverses  are  of  an  immaterial  allega- 
tion. They  appear  to  have  been  framed  on  a  misapprehension  of  th«i 
decision  in  Ireland  v.  Johnson^  1  New  Cas.  162.  There  case  was  brought 
for  an  irregular  distress  for  rent  alleged  in  the  declaration  to  be  due  to 
J.  and  V. ;  and,  on  the  trial,  it  appeared  that  the  rent  was  due,  not  to 
J.  and  v.,  but  to  another  party;  and  this,  on  a  plea  of  Not  guilty,  was 
held  to  be  a  fatal  variance.  It  follows  that  a  traverse  of  the  rent  being  due 
to  J.  and  V.  would  have  been  good.  But  here  the  defendants  traverse  the 
holding  as  tenant,  leaving  the  material  allegation  as  to  the  rent  unanswered. 
The  first  count  states  a  distress  when  no  rent  was  due :  case  lies  upon  that; 
and  the  plaintiff  was  not  bound  to  bring  trespass ;  Branscomb  v.  Bridges^ 
1 B.  &  C.  145 ;  Holland  v.  Bird,  10  Bing.  15 ;  Smiik  v.  Goodwin,  4  B.  &  Ad. 
413.(c)  Here  that  allegation  is  left  unanswered ;  and,  therefore,  it  is  ad- 
^  mitted  that  no  rent  was  due«     In  the  second  and  third  ^counts,  the 

•I  averment  is  that  rent  was  due  to  the  defendants :  that  is  not  tra- 
versed ;  and  the  declaration  is  not  answered.  .  Secondly,  the  traverses  are 
too  large ;  they  put  the  plaintiff  to  prove  that  he  held  a  messuage  and  pre- 
mises with  the  appurtenances  as  tenant  to  the  defendants ;  whereas  it  is 
enough  ir  he  so  held  a  messuage  only. 

Hvmfrey,  contd.  First,  if  the  plaintiff  was  not  tenant  to  the  defend- 
ants,  the  action  should  have  been  framed  in  trespass,  not  case,  under  1  stat. 
2  W.  &  M.  c.  5,  s.  5,  and  stat.  11  G.  2,  c.  19,  s.  19 ;  {d)  the  traverses 
taken  are  therefore  material  on  all  the  three  counts.  [Wightmav,  J.  la 
Salter  v.  Brunsden,  4  Mod.  231,  it  was  held  that  a  declaration (e)  for  taking 
cattle  in  the  name  of  a  distress  when  no  rent  was  due  need  not  contain  a 
formal  averment  of  a  demise.]  Here  the  defendants  must  contend  that 
case  will  lie  between  strangers  for  taking  as  in  the  first  count.  So,  as  to 
the  second  and  third  counts,  the  action  is  grounded  on  a  remedy  given  only 
to  tenants  against  landlords.  Further,  the  demurrer  is  to  both  pleas :  there 

(a)  8m  itot  57  O.  3»  e.  03, 1. 1,  imd  Khedule;  Fki^err,  Saunden,  I  Mot. &  Rb!k  371^ 

{b)  Afvil  36th.    Before  Loi6  Dennun.  C.  J^  Pftttewm,  WiUiam^  uid  Wigfatroui,  J  n 

(e)  See  Lear  ▼.  CaUteotU  4  Q.  B.  133. 

{d)  See  WnUrhmnmt  ▼.  Morgan,  11  Eaet,  895,  401. 

(e)  bi  traepttHb  ^  ot  annii. 
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fore,  if  either  plea  be  good,  the  defendaDts  must  succeed ;  note  (9)  to 
Ouppa  V.  McyOy  1  Wms.  Saund.  285  b,  6th  ed. ;  v^bere  see  note  (h).  [Pat* 
TEsoNy  J.  The  courts  appear  to  hare  receded  from  the  doctrine  of  disal- 
lowing demurrers  for  being  too  large.]  Secondly,  the  traverses  are  not  too 
large :  the  plaintiff  would  succeed  if  he  proved  himself  tenant,  modo  et 
forms,  of  any  part. 

•jF/ood,  in  reply.  First,  it  does  not  follow,  from  trespass  being  ^^^ 
maintainable,  that  case  is  not:  a  tort  may  be  qualified,  though  not  ^  ^^ 
increased ;  Bishop  v.  Viscourdess  Montague^  Cro.  Eliz.  824.  The  tenancy, 
therefore,  is  immaterial.  Secondly,  the  defendants  should  have  denied  the 
tenancy  as  to  any  part  That  such  an  objection  is  fatal,  if  taken  in  time, 
appears  to  have  been  conceded  in  CM  v.  Bryan^  3  B.  &  P.  348.  (a) 

Cur.  adv.  vtdL 
Lord  Denman,  C.  J.,  in  this  term,  (May  31st,)  delivered  the  judgment 
of  the  court. 

The  declaration  in  this  action  b  framed  in  case  for  an  irregular  distress.  • 
The  first  three  counts  contain  an  averment  that  the  plaintiff  held  certain 
premiseas,  with  the  appurtenances,  as  tenant  to  the  defendants,  Thomas 
Tearle  and  Ebenezer  Tearle.  The  defendants  have  traversed  this  aver- 
ment ;  and  the  plaintiff  demurs  on  the  ground  that  the  averment  is  imma- 
terial, and  the  traverse  too  large. 

It  is  said  that,  if  the  averment  were  struck  out,  the  declaration  would 
still  be  good.  It  would  be  difficult  to  make  any  grammatical  sense  of  any 
one  of  the  counts,  if  it  were  struck  out ;  but  that  alone  is  not  a  sure  cri- 
terion. If  the  traverse  taken  by  the  pleas  be,  in  substance,  the  same  as 
might  be  taken  on  other  words  of  the  counts,  it  cannot  be  considered  imma- 
terial merely  because  it  might  be  struck  out  without  injury  to  the  sense. 
Now  the  case  of  Ireland  v.  Johnson^  I  New  Ca.  162,  has  determined  that 
*it  is  necessary  to  show  on  the  iace  of  the  declaration  to  whom  rent  ^^^q^ 
is  said  to  be  due,  and  that  a  variance  in  that  respect  is  fatal.  The  '- 
defendants,  therefore,  have  a  right  to  traverse  that  rent  was  due  to  Thomas 
Tearie  and  Ebenezer  Tearle ;  that  is,  in  somewhat  indirect  words,  to  tra- 
verse that  those  persons  were  the  landlords  of  the  premises.  Now  the  pleas 
traverse  in  direct  terms  the  tenancy  under  those  persons.  Surely,  therefore, 
such  traverse  cannot  be  immaterial.  If  the  defendants  were  not  the  land- 
lords, or  serv%pts  of  the  landlords,  of  the  premises,  they  must  be  mere 
strangers  and  trespassers,  and  the  action  should  be  trespass  and  not  case, 
imcler  the  statutes,  1  stat.  2  W.  &  M.  c.  5,  s.  5,  and  stat.  11  G.  2,  c.  19, 
s*  19.  Who  were  the  landlords  was,  therefore,^ a  material  question:  and 
tiuit  is  the  substance  of  the  issue. 

We  think  there  is  nothing  in  the  other  objection  about  the  traverse  being 
too  large  because  he  might  have  held  the  house  without  appurtenances,  or 
6nly  a  part  of  the  house. 
The  judgment  must  be  for  the  defendants.       Judgment  for  defendants. 

(0)  BoeSubayr,  Suphent,  4  B.  d&  Ad  S41. 
▼OL.  VI.  22  P 
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Dedaiation  in  debt  charged  that  defendant  wai  indebted  to  plaintifT  in  8883il,  by  Tirtue  of  a 
decree  and  nentenoe  of  the  Supreme  Court  of  Newlbundlarid,  (eetablkriied  fay  itat  5  0. 4, 
c.  67,)  in  a  cause  on  the  equity  ride  of  the  laid  court,  wherein  the  now  plaintiff  and  othen 
were  plaiiitiflk,  and  the  now  defendant  was  defendant,  by  which  decree  it  was  ordered  thtt 
defendant  should  pay  plaintiff  the  said  sum. 

(1)  Plea,  that  the  deoee  was  made  in  respect  of  matters  of  trust  and  executorship  aoooont^ 
not  cognisable  in  a  court  of  law.  Held  bad,  debt  being  maintainable  at  law  on  a  decree  of  t 
colonial  court  of  equity  simply  ascertaining  a  balance  and  ordering  payment  by  defendant  t» 
plaintiff 

(2)  Plea,  that  plaintiff  sued  in  the  Suprome  Court  as  widow  of  H.,  in  right  of  H.,  without 
showing  any  right  of  representation  to  warrant  such  suit,  and  that  the  decree  was  made  oq 
matter  of  complaint  solely  in  right  of  H.  Hdd  bad,  because  whatever  constituted  a  defeooi 
in  that  court  ought  to  have  been  there  relied  on ;  and  because  this  court  would  assume  that 
right  had  been  done  there,  unless  something  appeared  to  have  been  done  repugnant  to  natuial 
justice. 

(3)  Pleas,  showing  a  setroff  for  debts  from  H.,  or  his  estate,  to  defendant  Held  bad;  becaosa 
the  plaintiff  sued  in  her  own  right  in  this  court,  and  the  defence,  if  available  at  all,  was  000 
which  ought  to  have  been  made  in  the  Supreme  Court 

Debt.     The  declaration  charged  that  defendant  was  indebted  to  plaintifl" 
in  5883/.  6s,  8<2.,  upon  and  by  virtue  of  a  certain  decree  and  sentence  before 
then,  to  wit  on,  &c.,  made  in  and  by  her  majesty's  Supreme  Court  of  New- 
foundland, in  a  certain  matter  and  cause  then  depending  in  the  said  court,  on 
the  equity  side  of  the  said  court,  wherein  the  now  plaintiff  and  certain  other 
persons,  to  wit,  &c.,  (naming  three  others,)  were  plaintiffs,  and  the  now  de« 
fendant  was  defendant ;  by  which  said  decree  and  sentence  it  was  ordered  and 
decreed  that  the  now  defendant  should  pay  to  the  now  plaintiff  a  large,  &c.| 
to  wit,  the  said  sum  of  8883/.  6s.  8d.j  sterling  money  of  Great  Britain: 
That  (a)  the  said  ^Supreme  Court  of  Newfoundland,  during  all  the 
-I     time  that  the  said  matter  and  cause  was  depending  therein  as  afore- 
said,  and  continually  until  and  at  the  time  of  making  and  giving  the  said 
decree  and  sentence  as  aforesaid,  was,  and  was  duly  holden,  within  the  juris- 
diction  thereof,  in  parts  beyond  the  seas,  that  is  to  say  at  Newfoundland  afore- 
said; and  the  said  decree  and  sentence  was  made  and  given  at  a  place  within 
the  jurisdiction  of  the  said  court,  that  is  to  say  at  Newfoundland  aforesaid, 
by  the  chief  judge  and  other  judges  of  the  said  Supreme  Court,  that  is  to  say 
by»  &Cm  (naming  the  chief  judge  and  two  assistant  judges:)  That  the  said 
sum  is  still  wholly  unpaid  and  unsatisfied  to  plaintiff,  although  a  reasonable 
time  from  the  making  of  the  said  decree,  for  the  payment  of  the  said  sum, 
had  elapsed  long  before  the  commencement  of  this  suit :  and  which  said 
order  and  decree  still  remains  in  force  and  effect,  not  in  anywise  reversed 
or  set  aside  or  otherwise  vacated.    Whereby  an  action,  &c.    Yet  defendant 
hath  not  paid,  &c. 

(a)  The  allegmtion  following  was  inaerted  aa  an  amendment,  an  objection  having  been  takce 
fhat  the  jurisdiction  did  not  suffidenUy  appear.  Referenee  was  made  to  note  (2)  to  PUt^' 
Xnight,  I  Wms.  Saund.  92,  and  Walker  t.  Wilter,  1  Doug.  1 ;  and  also  to  Church  v.  Tki 
Imperial  Gaa  Light  and  Cake  Company ^  6  A.  dc  £.  846,  857,  as  to  the  intendment,  fromtbt 
■tyle  of  the  court»  that  it  was  the  oouit  created  by  stat.  6  0. 4,  c>  67. 
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Plea  4.  That  the  said  decree  and  sentence  was  made  for  and  In  respect 
of  matters  of  trust  and  executorship  accounts,  and  of  matters  not  cognisable 
in  a  court  of  law.     Verification. 

6.  That  the  said  decree  and  sentence  was  founded  upon  a  certain  bill 
filed  in  the  said  court ;  and  that,  by  the  said  bill,  (to  wit  the  original  bill,) 
the  plaintiff  sued  as  Elizabeth  Henderson,  widow  of  Jordan  Henderson, 
deceased,  as  such  widow  in  right  of  the  said  deceased,  without  showing, 
nor  did  there  appear  to  be,  any  right  of  representation  either  in  herself  or 
either  of  the  other  plaintiffs,  or  in  any  other  person,  to  warrant  such  suit; 
*aod  that  such  decree  was  made  upon  matters  of  complaint  solely  r^^^^ 
in  right  of  the  said  deceased.     Verification.  ^ 

8.(a)  That  the  sum  ordered  and  decreed  by  the  said  decree  and  sentence 
to  be  paid  by  defendant  to  plaintiff  was  for  and  in  respect  of  a  right  claimed 
and  asserted  by  and  on  behalf  of  plaintiff  through  and  in  right  of  her  late 
husband  J.  H.,  deceased,  and  in  no  other  right ;  that  the  said  J.  H.,  before 
and  at  the  time  of  his  death,  was  indebted  to  defendant  in  10,000/.  for 
money  before  then  lent  and  advanced  by  defendant  to  J.  H.  at  his  request ; 
and  in,  &c.,  (10,000/.  for  money  paid  by  defendant  for  J.  H.,  5000/.  for 
interest  due  from  J.  H.  to  defendant,  10,000/.  for  money  had  and  received 
by  J.  H.  to  defendant's  use,  and  10,000/.  on  an  account  stated  between 
J.  H.  and  defendant ;)  which  said  sums  of  money  all  remained  due  and 
unpaid  to  defendant  at  the  time  of  the  commencement  of  this  suit,  and  still 
remain  due  and  unpaid  ;  and  which  said  sums  exceed  the  amount  directed 
to  be  paid  by  defendant  by  the  said  decree  and  sentence;  and  out  of  which 
sums  defendant  is  ready  and  willing,  and  hereby  offers,  to  set  offand  allow 
the  amount  so  directed.     Verification.  ' 

9.  That  the  sum  ordered  was  for  a  right  claimed  by  plaintiff  in  right  of 
J.  H.,  and  in  no  other  right,  (as  in  the  eighth  plea,)  and  for  and  in  respect 
of  a  matter  and  cause  cognisable  only  in  a  court  of  equity:  that,  during 
the  lifetime  of  J.  H.,  he  and  defendant  carried  on  business  in  partnership 
together;  that  such  partnership  continued  down  to  the  time  of  the  death  of 
•J.  H. ;  and  that,  at  the  time  of  the  death  of  J.  H.,  there  was  due  ^ 
from  him  to  defendant,  for  and  in  respect  of  the  several  matters  and  L 
accounts  of  the  said  partnership,  a  sum  exceeding  the  amount  directed  to 
be  paid  by  defendant  by  the  said  decree  and  sentence,  to  wit  10,000/. ;  out 
of  which  said  sum  the  defendant  is  ready,  &c.,  (as  before.) 

10.  Allegations,  as  in  the  ninth  plea,  as  to  the  right  in  which  plaintifi* 
daimed  in  the  Supreme  Court,  and  as  to  the  partnership  down  to  the  death 
of  J.  H.  That,  after  the  death  of  J.  H.,  the  said  business,  formerly  the 
partnership  business,  was  carried  on  by  defendant  for  his  benefit  and  that 
of  persons  entitled,  as  representing  J.  H.,  to  his  share  and  interest  therein'; 
and  that  such  business  was  so  carried  on  af  er  the  death  of  J.  H.  by  defend* 
ant  as  an  accounting  party,  and  a  party  liable  to  be  called  on  to  account 
fcr  and  in  respect  of  the  said  business  and  the  accounts  relating  thereto » 

^f)  The  ieventh  plea  was  demurred  to,  and  was  abandoned  by  the  defendant's  oounceL 
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tbat)  before  and  at  the  time  of  the  making  of  the  said  sentence  and  decree, 
there  was  justly  due  to  him,  upon  the  accounts  in  respect  of  the  several 
matters  aforesaid,  a  sum  exceeding  the  sum  ordered  to  be  paid  by  the  said 
sentence  and  decree,  to  vnt  10,000/. ;  and  the  said  sum  has  ever  since  re> 
mained,  and  stiii  is,  unsatisfied ;  out  of  which  said  sum  the  defendant  is 
ready,  &c.,  (as  before.) 

Demurrer  to  the  above  pleas,  assigning  causes  which,  so  far  as  they  are 
material  to  the  decision,  will  sufficiently  appear  from  the  ailment. 

The  demurrer  was  argued  in  Michaelmas  term,  1843.  (a) 

*Sir  W.  W.  FoUeUy  solicitor-general,  for  the  plaintiff.  The  foarth 
J  plea  assumes  that  an  English  court  of  law  cannot  entertain  an  ac- 
tion on  the  decree  of  a  colonial  court  of  equity.  But  in  Henley  v.  Sapetj 
8  B.  &  C.  16,  it  was  decided  that  debt  was  maintainable  on  a  decree  of  the 
then  supreme  court  of  judicature  in  Newfoundland,  in  a  suit  between  part* 
ners.  In  Russell  v.  Smyth^  9  M.  ft  W.  810,  it  was  held  that  assumpsit 
might  be  maintained  on  a  decreet  made  by  the  lords  of  council  and  session 
in  Edinbuigh. 

The  sixth  plea  impeaches  the  propriety  of  the  decision  of  the  colonial 
court,  which  cannot  be  done  in  this  form. 

The  eighth,  ninth  and  tenth  pleas  allege  a  set-off  for  a  debt  due  from  the 
deceased  husband.  But  it  does  not  appear  from  the  record  that  the  plain 
tiff  sues  here  in  any  right  but  her  own,  although  the  husband  is  named. 

BarstoWf  cootriL  As  to  the  fourth  plea.  The  Supreme  Court  is  estab* 
Ushed  by  a  statute  of  the  United  Kingdom,  6  G.  4,  c.  67 :  therefore  it  is 
pot  like  a  foreign  court,  but  is  in  the  same  legal  condition  as  the  Court  of 
Chancery  in  Ireland.  The  only  distinction  is  that  the  appeal  does  not  lie 
10  the  same  tribunal.(6)  In  Carpenter  v.  7%omton,  3  B.  &  Aid.  52,  it  was 
held  that  debt  could  not  be  maintained  on  the  decree  of  an  English  court  of 
equity.  In  Henley  y.  Soper^  8  B.  &  C.  16,  the  decree  was  on  the  law  side  of 
the  Supreme  Court,  as  appears  by  the  report  of  the  case  in  Manning  and 
ftyland's  Reports,  where  the  proceedings  are  set  out,  including  a  fi.  f».(c) 
'[Lord  DcNAfAN,  C.  J.  Sect.  16  of  stat.  6  G.  4,  c.  67,  seems  to 
•I  give  the  same  execution  there  in  suits  in  equity  as.  in  actions  at 
law.]  The  form  of  compelling  appearance  is  the  same  in  each  case  :  but 
the  clause  does  not  show  that  the  process  of  execution  is  the  same.  A 
dictum  in  Sadler  v.  Robins^  1  Campb.  253,  is,  to  a  certain  extent,  in  favour 
of  the  plaintiff.  There  the  Hi^  Court  of  Chancery  in  Jamaica  had  ordered 
money  to  be  paid  after  deducting  therefrom  costs  to  be  taxed ;  and  the  costs 
had  not  been  taxed.  Lord  Ellbnborough  decided  that  assumpsit  could 
not  lie  on  the  decree ;  but  be  said :  <(  Had  the  decree  been  perfected,  I 
would  have  given  effect  to  it,  as  well  as  to  a  judgment  at  common  law." 
But  it  appears  firom  Henley  v.  Super ^  8  B.  &  C.  19,  20,  that  at  one  time,  a 

(tf)  Norember  lOlh.    Befcn  Loid  Dtomui,  C.  J.,  WiUiaim,  Coleriase,  sni  Wtghtmui.  4» 

(6)  Sect  80. 

(c)  %  Mui.  ^  RyL  laa,  184. 
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doubt  prerafled  whether  courts  of  equity  had  the  power  of  enforcing  the 
decrees  of  colonial  courts  of  equity :  that  doubt  is  removed,  in  effect,  by 
HouklUch  y.  Donegttly  8  Bligfa,  N.  S.  301.  If  any  remedy  lie  m  the  courts 
of  this  country,  it  is  an  equitable  one. 

As  to  the  sixth  plea.    In  Hauldiich  v.  Don^al,  8  Bligfa,  N.  S.  301,  it 
was  held  that  the  Irish  Court  of  Chancery,  when  called  upon  to  enforce  a 
decree  of  the  English  Court  of  Chancery,  might  inquire  into  its  propriety 
[Lord  Denham,  C.  J.     The  conclusiveness  of  the  proceeding  in  the  first 
court  seems  to  be  decided  by  Vice-ChanceUor  Shadwemjl,  in  Martin  v. 
JficoUSf  3-  Sim.  458.]     That    decision  was   disapproved  of   by  Lord 
B&ouGHAM,  C,  in  Hauldiich  v.  Donegaly  8  Bligh,  N.  S.  342 :  and  Hamil* 
ion  V.  Houghton^  2  Bligh,  0.  S.  169,  is  an  earlier  authority  for  submitting 
the  first  proceeding  to  examination  before  acting  upon  it  in  a  ^second. 
Now  the  sixth  plea  alleges  that  the  plaintiff  sued,  in  the  Supreme    ^ 
Court,  in  right  of  her  husband  without  showing  herself  entitled  to  represent 
him.     A  payment  to  her  would  be  no  protection  against  a  claim  by  a  right- 
ful administrator  of  the  husband.     In  2  Williams  on  Executors,  1501, 
(3d  ed.)  part  v.  book  1,  ch.  2,  it  is  laid  down  that,  although  an  adminis* 
trator  may  file  a  bill  before  he  has  taken  out  letters  of  administration,  the 
bill  must  allege  that  the  administrator  has  obtained  letters ;  for  which  Hurn* 
phreys  v.  hgledoHj  1  P.  Wms.  752,  is  referred  to. 

As  to  the  eighth,  ninth,  and  tenth  pleas,  the  defendant  relies,  not  on  a 
statutable  set-off*,  but  on  the  allowance  which  courts  of  equity  have  always 
made^n  the  case  of  cross  claims.  If  the  court  takes  upon  itself  to  give 
effect  to  the  decree  of  a  court  of  equity,  it  must  also  allow  the  equitable 
defence.  [Lord  Denman,  C.  J.  That  defence,  if  good,  was  available  in 
the  colonial  court.]  The  defendant  had  there  no  locus  standi.  [Lord 
Denman,  C.  J.  There  might  be  an  injunction  now.]  The  cases  on  equi- 
table set-off* are  commented  upon  in  the  judgment  of  Lord  Cottenham,  C, 
in  Rawson  v.  Samuel^  1  Cr.  &Phill.  161, 178.  It  appears  that  such  a  set-off* 
will  not  be  allowed  unless  it  arise  on  the  same  transaction  as  the  claim^ 
and  be  ascertained.  Here  the  pleas  do  show  that  the  cross  claims  occurred 
in  the  course  of  the  partnership  ;  and  the  demurrer  admits  the  truth  of  the 
cross  claims.  If  the  plaintiff*  can  clothe  herself  with  the  representative 
character,  then  the  defendant  is  entitled  to  set  off*  a  claim  to  which,  in  that 
character,  she  would  be  liable. 

•Sir  W.  W.  Folldty  solicitor-general,  in  reply.  As  to  the  first  ^ 
plea :  it  is  not  clear  that  a  court  of  equity  here  would  enforce  such  L 
a  decree  as  this.  It  should  seem  that  the  English  Court  of  Equity  would 
interfere  only  where  the  decree  of  the  colonial  court  ordered  something  to 
be  done  for  which  equity  alone  could  provide,  as  in  Houlditch  v.  Donegal^ 
8  Bligh,  N.  S.  301.  It  is  said  that  Henley  v.  Soper,  8  B.  &  C.  16,  was  a 
case  on  the  law  side  of  the  Newfoundland  court :  if  so,  the  law  there  dif* 
fers  from  the  law  of  this  country ;  for  the  claim  was  on  a  partnership  ac« 
count. 

p2 
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'  As  to  the  sixth  plea :  whatever  defence  there  is  should  be  a  defence  whick 
is  good  by  the  law  of  the  country  where  the  original  proceeding  takts 
place.  The  principle  is  correctly  laid  down  in  Philips  v.  Hunter^  2  H.  BL 
402,  410.  The  proper  form  of  investing  a  party  with  representative  rights 
may  diflfer  in  the  two  countries :  the  very  distinction  between  representative 
and  individual  rights  maybe  unknown  to  the  colonial  tribunal.  Even  if  tne 
decree  could  be  impeached,  the  plea  ought  to  show  that  the  defects  alleged 
therein  are  fatal  by  the  law  of  Newfoundland. 

As  to  the  pleas  of  set-off.  If  there  be  a  Siet-off  raising  an  equity  here, 
the  proper  course  would  be  to  apply  for  an  injunction :  that  was  done  in 
Martin  v.  JSftcollsj  3  Sim.  458.  At  any  rate,  it  should  appear  that  the  law 
of  Newfoundland  allows  the  set-off  here  claimed.  As  far  as  this  record  is 
concerned,  the  plaintiff  sues  in  her  own  right ;  and  no  set-off  for  a  debt 
due  from  her  husband  is  good  as  against  her.  Cur,  adv.  vtdL 

•OQfii        *Lord  Denman,  C.  J.,  in  this  term,  (May  31st,)  delivered  the 
^     judgment  of  the  court. 

This  was  an  action  brought  on  a  decree  of  the  equity  side  of  the  Supreme 
Court  of  Newfoundland,  to  recover  the  sum  of  8883/.  65.  8i.,  awarded 
thereby  to  be  paid  by  the  defendant  to  the  plaintiff. 

This  statement  requires  us  to  decide  the  general  question  whether  such 
action  can  be  maintained ;  the  objection  being  that  a  decree  for  payment 
of  money  by  a  court  of  equity  is  not  a  declaration  that  the  plaintiff  has 
any  legal  right  to  the  money,  but  only  that,  upon  certain  views  peculiar  to 
that  court,  the  payment  ought  to  be  made. 

On  a  former  occasion,  this  objection  was  strongly  felt  by  two  of  our  most 
experienced  lawyers,  Bayley  and  IIolroyd,  Js.,  who  thought  also  that  no 
promise  to  pay  could  be  implied  from  a  decree  in  invitum  ;  Lord  Tekterden 
and  Best,  J.,  acquiesced  ;  the  case  {Carpenter  v.  TfiomtonyS  B.  &  Aid.  52) 
being  that  of  a  decree*,  by  the  vice-chancellor  of  England,  for  the  payment 
of  money  which  appeared  to  be  made  on  equitable  obligations  only.  On  the 
other  hand,  Lord  Ellenbobough's  opinion  is  clear,  in  Sadler  v.  Robins^ 
1  Campb.  253,  that  he  ought  to  give  the  same  effect  to  a  decree  of  a  foreign 
court  of  chancery  as  to  a  judgment  at  common  law.     We  have  also  a  de- 
cision in  Henley  v.  Soper^  8  B.  &  C.  16,  where  the  decree  of  a  colonial 
court  of  chancery  in  a  partnership  suit,  which  resulted  in  a  clear  balance 
due  from  the  one  to  the  other,  was  held  to  support  an  action  of  debt  for 
that  balance.     There  Lord  Tenterden  does  not  appear  to  be  entirely 
satisfied  with    the  case   of   Carpenter  v.   TTiomtonj   3   B.  &  Aid.  52. 
^ncYTi    ^Bayley,  J.,  attempts  to  distinguish  it  in  a  manner  not  very  satis- 
^    factory.     Holroyd,  J.,  says  that  he  should  have  felt  much  doubt, 
but  for  Lord  Ellenborough^s  dictum  in  Sadler  v.  RobinSy  1  Campb.  253. 
LiTTLEDALE,  J.,  saw  BO  objection  to  giving  full  effect  to  the  decree.    This 
latter  case  was  in  some  degree  impugned  at  the  bar,  because  part  of  the 
reasoning  of  Lord  Tenterden  is  at  variance  with  what  has  been  more  re- 
cently decided  m  the  House  of  Lords.    He  thought  it  necessary  for  a  court 
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of  law  to  act  on  the  decree,  because  he  believed  that  our  Court  of  Chancery 
would  decline  to  enforce  it ;  but  such  is  not  the  law ;  for  the  House  of  Lords 
has  decided  that  the  Irish  chancery  ought  to  entertain  a  bill  founded  on  the 
decree  of  the  English  Court  of  Chancery,  for  the  purpose  of  giving  effect 
to  it  in  regard  to  Irish  property;  HouldUch  v.  Donegal^  8  Bligh,  N.  S.301. 
But  we  do  not  think  Lord  Tenterden's  general  reasoning  destroyed  by  the 
failure  of  that  argument.  The  power  of  the  Court  of  Chancery  may  exist 
without  excluding  that  of  other  courts  capable  of  giving  a  remedy  as  com- 
plete and  much  more  expeditious.  The  decrees  of  foreign  courts  of  equity 
may  indeed,  in  some  instances,  be  enforceable  no  where  but  in  courts  of 
equity,  because  they  may  involve  collateral  and  provisional  matters  to 
which  a  court  of  law  can  give  no  effect ;  but  this  is  otherwise  where  the 
chancery  suit  terminates  in  the  simple  result  of  ascertaining  a  clear  balance, 
and  an  unconditional  decree  that  an  individual  must  pay  it.  The  circum- 
stances  by  which  the  court  arrives  at  that  conclusion  do  not  aflfect  the  right 
of  suing  in  a  court  of  law,  which  grows  out  of  the  legal  duty  to  pay.  An 
award  to  pay  money,  made  under  a  submission  to  a  reference,  may  possibly 
be  founded  exclusively  •on  equitable  considerations ;  but  the  par-  p^u^qq 
ties  bound  to  perform  it  owe  the  money.  We  cannot  think  that  ^ 
their  previous  consent  to  be  so  bound  makes  a  stronger  obligation  than  that 
of  every  subject  of  the  state  to  perform  the  duties  imposed  on  him  by  a 
court  of  justice,  exercising  lawful  jurisdiction  over  him.  A  judgment  for 
unliquidated  damages  in  respect  to  an  action  of  tort  is  equally  in  invitumf 
and  may  equally  be  said  to  form  no  debt  till  the  court  has  adjudged  to  the 
plaintiff  his  damages;  but,  when  so  adjusted,  they  are  recoverable  as  a 
debt. 

Several  pleas  were  pleaded  to  show  that  the  defendant  had  not  had  jus- 
tice done  him  in  the  Court  of  Chancery  at  Newfoundland.  This  is  never 
to  be  presumed ;  but  the  contrary  principle  holds,  unless  we  see  in  the 
clearest  light  that  the  foreign  law,  or  at  least  some  part  of  the  proceedings 
of  the  foreign  court,  are  repugnant  to  natural  justice :  and  this  has  been 
oKen  made  the  subject  of  inquiry  in  our  courts.  But  it  steers  clear  of  an 
inquiry  into  the  merits  of  the  case  upon  the  facts  found :  for  whatever  con- 
stituted a  defence  in  that  court  ought  to  have  been  pleaded  there ;  an  obser- 
vation which  disposes  of  all  the  special  pleas,  not  only  those  which  rely  on 
the  want  of  a  representative  title  in  the  plaintiff  though  she  sued  in  a  repre- 
sentative right,  but  also  the  pleas  of  set-off.  For  these  last,  as  the  parties 
stand  described  on  this  record,  are  clearly  unavailing ;  the  plaintiff  is  suing 
in  her  own  right  on  a  decree  obtained  in  her  own  right :  the  set-off  can 
only  be  maintained  on  the  ground  of  an  alleged  defect  in  the  plaintiff^s  title 
in  the  former  suit,  which  ought  to  have  been  made  the  ground  of  defence 
there.  If  that  suit  was  well  decided,  which  we  must  now  take  it  to  have 
been,  these  pleas  are  *bad.  This  is  by  no  means  inconsistent  with  ^^_. 
Smith  V.  McoUs^  5  New  Ca.  208,  where  the  Court  of  Common  t 
Pleas  held  that  the  plea  of  judgment  recovered  m  a  colonial  court,  not 
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of  record,  io  the  defendant's  absence,  followed  by  no  execution,  was  not  a 
bar  to  the  plaintiff's  recovering  for  the  same  caose  of  action  in  our  courts. 
But  no  opinion  was  intimated  (hat  the  question  decided  by  the  colonial 
court  between  parties  properly  brought  before  it  was  open  to  examination  in 
an  action  brought  on  its  judgment  here.  Circumstances  may  indeed  exist 
which  would  render  it  unconscientious  and  inequitable  to  claim  the  sum 
which  the  court  has  decreed  to  be  paid.  But  the  same  might  be  true  of  any 
sum  recovered  by  the  judgment  of  the  highest  court,  or  of  any  debt  what* 
ever.  In  such  case  the  remedy  is  by  a  proper  application  to  the  court  of 
Chancery,  which  has  ample  means  of  preventing  the  wTong  from  being 
effected  by  the  iniquitous  enforcement  of  a  legal  right. 

We  do  not  find  it  necessary  to  weigh  the  opinion  of  this  court  in  Carpair 
ter  v.  ThomUmj  3  B.  &  Aid.  52,  against  that  in  Henley  v.  Soper^  8  B.  &  C.  16, 
or  decide  that  an  action  will,  under  any  circumstances,  lie  in  this  Court  on 
a  decree  of  the  High  Court  of  Chancery.  That  point  may  perhaps  still  be 
open  to  fuller  consideration  when  the  question  is  raised.  But  we  agree  with 
Lord  Ellenborough's  opinion  in  Sadler  v.  Hofrtni,  1  Camp.  253,  and  ob- 
serve with  satisfaction  that  the  Court  of  Exchequer  (in  Russell  v.  Smyth, 
9  M.  &  W.  810,)  acted  in  conformity  with  our  present  decision,  which  is 
that  the  plaintiff  is  entitled  to  judgment.         Judgment  for  the  plaintiff 
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On  application,  under  atat  4  &  5  W.  4,  c.  63,  a.  37,  to  a  anperior  oooit  in  Weatminater  HaD 
for  a  new  trial  of  a  cauae  in  the  Commen  Pleaa  at  Lancaater,  the  recQgniaanoe,  •*  to  make 
and  proaecute  aach  application,"  ia  aatiafied  by  obtaining  a  mle  niai,  whatever  afterwaida 
beoomeaof  the  role. 

Error  from  the  Court  of  Common  Pleas  at  Lancaster. 

The  plaintiff  in  error  declared,  in  the  Court  of  Common  Pleas  at  Lan- 
caster, as  administratrix  of  Richard  Fletcher  the  elder,  deceased,  in  debt. 
For  that,  whereas  heretofore,  to  wit  17th  August,  1840,  at  a  session  of 
assizes  holden  at  Liverpool,  before  Sir  Thomas  Coltman,  Knight,  one  of 
the  justices,  &c.,  and  Sir  Robert  Mounsey  Rolfe,  one  of  the  barons,  &c., 
justices  of  the  said  lady  the  queen  at  Lancaster,  in  a  certain  cause  then 
pending  in  the  Court  of  Common  Pleas  there,  wherein  the  said  Aon 
Haworth,  administratrix  as  aforesaid,  was  plaintiff,  and  one  Richard  Fletcher 
the  younger  was  defendant,  the  said  Richard  Ormerod  came  into  the  said 
court,  and,  by  the  name  and  description,  &c,,  acknowledged  to  owe  to 
the  plaintiff  in  the  said  cause,  by  the  name  and  description,  &c.,  adminis- 
tratrix, &e.,  the  sum  of  90/.,  being  such  as  the  court  there  then  though  fit 
to  be  paid  to  the  plaintiff,  by  the  name  and  description  aforesaid,  if  the  said 
R.  F.  the  younger  should  not  make  and  prosecute  an  application  by  motion 
to  her  majesty's  Court  of  Exchequer  at  Westminster  to  set  aside  the  yer- 
dict  found  for  the  plaintiff  in  that  cause^  and  should  not  also  satisfy  and 
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pay  (If  such  application  should  be  refused)  the  debt  or  damages  and  costs 
adjudged  and  to  be  adjudged  in  consequence  of  the  said  verdict,  and  all 
costs  and  damages  to  be  awarded  for  the  delaying  of  execution  thereon ; 
as  by  the  record  of  the  said  *recognisance,  &c.  And,  although  the  ^ 
said  R.  F.  the  younger  afterwards,  to  wit  on  3d  November  in  the  I- 
year  aforesaid,  did  make  an  application  by  motion  to  her  majesty's  Court 
of  Exchequer  at  Westminster  to  set  aside  the  said  verdict,  and  the  said 
Court  of  Exchequer  thereupon  did  then  make  and  grant  a  rule  to  show 
cause  why  the  said  verdict  should  not  be  set  aside  and  a  new  trial  had,  yet 
afterwards,  to  wit  31st  July,  1841,  it  was  ordered  by  the  said  Court  of 
Exchequer  that  the  said  rule  should  be  discharged,  and  the  same  was  dien 
discharged  accordingly,  and  the  said  application  was  then  by  the  said  court 
refused  :  and  thereupon  afterwards,  to  wit  on  27th  November,  1841,  by  the 
consideration  and  judgment  of  the  said  Court  of  Common  Pleas  at  Lan- 
caster, the  said  plaintifT recovered  against  R.  F.  the  younger  124/.  Is.  lOd.^ 
which  in  and  by  the  said  last  mentioned  court  were  adjudged  to  the  said 
plaintiff,  &c.,  for  her  damages  Which  she  had  sustained  by  reason  of  bin 
non-performance  of  certain  promises  in  the  declaration  in  the  said  suit  men 
tinned,  and  for  the  costs  and  charges  by  her,  &c.,  whereof  the  said  R.  F. 
the  younger  was  convicted,  as  by  the  record,  &c.  Which  said  sum  of 
124/.  1$,  lOd.  is  still  wholly  unpaid  and  unsatisfied  unto  the  said  plaintiff; 
liV'hereby,  &c.,  an  action  hath  accraed,  &c. 

Plea.  That,  after  the  granting  of  the  said  rule  to  show  cause,  &c.,  and 
before  the  making  of  the  said  order  in  the  declaration  mentioned,  to  wit  SOtli 
January,  1841,  to  wit  in  Hilary  term,  4  Victoria,  the  said  R.  F.  the  younger^ 
in  the  said  Court  of  Exchequer,  prosecuted  his  said  application  by  motion*  ta 
her  majesty's  said  Court  of  Exchequer  to  set  aside  the  verdict  found  for  the 
plaintiff  in  the  said  cause :  *and  the  said  Court  of  Exchequer,  on  the  p««|^,^ 
application  of  the  said  E.  F.  the  younger,  then  ordered  the  said  ver«  1^ 
diet  to  be  set  aside ;  and  the  said  court  further  ordered  that  a  new  trial 
should  and  might  be  had  on  payment  of  costs :  and  so  defendant  says  that 
the  said  application  of  the  said  R.  F.  the  younger  was  then  and  there  granted 
by  the  said  court,  and  the  condition  of  the  said  recognisance  performed  atid 
satisfied.     Verification. 

Replication.  That  true  it  is  that  her  majesty's  Court  of  Exchequer  at 
Westminster,  after  the  granting  of  the  rule  to  show  cause  in  the  said  plea 
mentioned,  to  wit  on  the  day  and  year  in  the  plea  lastly  mentioned,  upon 
the  application  of  R.  F.  the  younger,  by  a  rule  of  the  said  court  ordered 
that  the  verdict  in  the  said  plea  mentioned  should  be  set  aside,  and  a  new 
trial  had,  as  in  the  said  plea  alleged,  yet,  for  replieation  to  the  said  plea,, 
plaintiff  saith  that  the  said  application  of  R»  F.  the  youager  was  granted^ 
and  the  last  mentioned  rule  made  by  the  court,  condiliooally  only  upon 
payment  of  costs ;  and,  because  the  said  costs  were  not  afterwards  or  at  any 
time  paid,  the  said  court  afterwards,  to  wit  31st  July,  1841,  to  wit  in 
Trinity  term,  4  Victoria,  by  a  rule  of  the  said  court,  rescinded  the  rule  here* 
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inbcfore  last  menttonedy  and  discharged  the  nile  fo  show  cause  above  and 
io  the  said  plea  mentioaed,  as  in  the  said  declaration  is  abore  alleged  and 
stated.     Verification. 

General  demurrer  and  joinder. 

Judgment  having  been  given  for  the  defendant  below  in  the  Court  of 
Common  Pleas  at  Lancaster,  error  was  brought  in  this  court.  The  case  was 
aigued  io  last  Easter  term.(a) 

^     ^  ^Archboldf  for  the  plaintiff  in  error,  (the  plaintiff  below.)    A 

-*  breach  of  the  condition  of  the  recognisance  appears  on  the  record* 
It  is  not,  indeed,  alleged  that  the  present  defendant  has  not  paid  the  sam 
for  which  he  bound  himself  in  the  recognisance ;  but,  if  the  condition  of 
the  recognisance  be  broken,  it  lies  on  the  defendant  here  to  show  that  he 
has  paid  the  sum  in  the  recognisance:  that  is  so  in  an  action  on  a  bood; 
Jiihbee  V.  Pidduck,  1  M.  &  W.  564,  S.  C.  Tyrwh.  &  Gr.  1016.  The  quea^ 
tion  then  arises  whether  the  applicatbn  to  set  aade  the  verdict  in  the  originri 
action  has  been  «  refused''  within  the  BKaning  of  this  recc^tsainee  and  e^ 
Stat.  4  &  5  W.  4,  c.  62,  s.  37.  Sect.  26  of  that  statute  enables  parties  to 
actions  in  the  Court  of  Common  Pleas,  at  Lancaster,  to  apply  by  motion  to 
the  superior  courts  at  Westminster,,  for  a  rule  to  show  cause  why  a  new 
trial  should  not  be  granted,  lie. ;  and  the  superior  court  i»  «^aoiborized  and 
empowered  to  grant  or  refuse  such  rule ;"  and  sect.  27  enacts  that  judg<» 
ment  and  execution  shall  not  be  staid  unless  the  party  ^  intending  to  apply 
for  such  rule"  shall  be  bound  by  recognisance  •*  to  make  add  prosecute 
such  application  as  aforesaid,  and  also  to  satisfy  and  pay,  if  scfch  applica* 
tion  shall  be  refused,  the  debt,  or  damages  and  costs  adjudged,"  &c.,  in 
consequence  of  the  verdict  or  nonsuit,  <<  and  ail  costs  and  damages  to  be 
awarded  for  the  delaying  of  execution  thereon."  The  object  of  this  elaase 
is  like  that  of  stat.  6  G.  4,  c.  96,  «<  for  preventing  frivolous  writs  of  error," 
8. 1  ;(i)  and  the  recognisance  under  the  statute  last  mentioned  is  conditioned 
•t(\A  ^^^^  ^^  party  to  the  original  action  <«  prosecutes  his  writ  of  em>r 
J  *wUh  ^ect^  and  if  judgment  be  affirmed,  shall  satisfy  and  pay  the 
damages,"  kc. ;  Tidd's  Pi^ct.  Forms,  528,  (8th  ed.)  The  meaning  of  the 
word  "  refused,"  in  stat.  4  &  5  W.  4,  c.  62,  s.  27,  is  «  refused  ultimately ;" 
and  «  prosecute"  must  mean  <<  prosecute  with  effect ;"  that  is,  not  unsuc*- 
cessfully.  Such  has  been  the  construction  on  bonds  in  replevin ;  Perrettu 
V.  Beavarty  5  B.  &  C.  284:  Jackson  v.  Hanson,  8  M.  &  W.  477.(c)  In 
Hodson  V.  BichardsoHj  3  Burr.  1477,  the  defendaat  in  an  insurance  cause 
agreed  to  be  bound  by  the  verdict  to  be  given  in  another  insuvsance  cause ; 
and  the  plaintiff  in  the  latter  obtained  a  verdict :  but,  a  rule  having  been 
made  abiMlute  for  a  new  trial  of  this  latter  cause^  the  court  ffefosed  to  com^ 
pel  the  defieiidant  in  the  first  mentioned  cause  to  pay  money  ottder  his  »gft9* 
Aent,  «ayii^  that  the  agreement  meant  «  suck  a  verdint  as  the  cbort  thinks 

(a)  April  SO,  ia44.    Before  Loid  DenmM,  C.  J^  Pattewn,  WiUiami»  tnd  W^gtoMB,  Ji 
(i)  Referriagto  ilat.  S  Ia.  1,  c.  8, which  preKribw  Uie  fona  of  reoognuiiioa 

^)  &»  Jfrft^  «.  jfaoAfim^  s  Q.  B.  aaa 
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ought  fo  stand  as  a  final  determination  of  the  matter.''  Here,  as  appears 
by  the  replication,  the  rule  for  a  new  trial  was  made  absolute  only  on  pay- 
ment of  costs :  if,  in  such  a  case,  the  costs  be  not  paid,  the  original  verdict 
will  stand  good,  just  as,  where  a  rule  for  a  criminal  information  is  discharged 
upon  payment  of  costs,  the  information  may  be  filed  if  the  costs  be  not  paid. 

CowUngj  contrat.  The  condition  of  the  recognisance  has  been  fulfilled. 
Stat.  4  &  5  W.  4,  c.  62,  was  passed  <<  for  improving  the  practice  and  pi^ 
ceediogs  in  the  Court  of  Common  Pleas"  at  Lancaster :  and  the  object  of 
sect.  26,  was  to  give  the  party  applying  for  a  new  trial  the  advantage  of 
being  heard  before  a  full  court  in  Westminster  Hall,  instead  of  the  two 
judges  only  who  had  been  in  the  commission  for  Lancaster.  But,  ^ 
*as  this  might  give  an  opportunity  to  the  losing  party  to  interpose  ■- 
delay  on  frivolous  grounds,  the  twenty-seventh  section  was  added,  to  ensure 
the  making  of  the  application  and  the  payment  of  the  damages,  &c.,  in  case 
the  court  applied  to  shall,  by  refusing  the  rule  nisi,  decline  to  entertain  the 
application.  When  the  application  for  the  rule  nisi  is  made,  and  acceded 
to,  that  satisfies  the  intention  of  the  legislature,  and  the  words  of  the  statute. 
The  words  at  the  end  of  sect.  27,  «  delaying  of  execution  thereon,"  refer 
to  the  delay  caused  by  the  application  for  the  rule  nisi.  Where  the  cause 
originates  in  the  superior  courts  of  Westminster  Hall,  the  party  who  has 
succeeded  at  nisi  prius  has,  after  a  rule  nisi  has  been  granted,  no  security 
for  obtaining  the  fruits  of  his  verdict  if  he  ultimately  keep  it ;  and  the 
legislature  appears  to  have  intended  that,  after  the  rule  nisi  was  obtained  in 
a  cause  originating  in  the  Common  Pleas  at  Lancaster,  the  proceedings 
should  be  on  a  footing  analogous  to  that  on  which  other  proceedings  are. 
The  words  in  sect.  27,  «if  siuA  application  shall  be  refused,"  refer  to  the 
words  in  sect.  26,  « to  apply  by  motion"  <<  for  a  rule  to  show  cause."  The 
analogy  of  replevin  bonds  is  against  the  plaintiflf;  there  the  words  are  <<  pro- 
secute with  efiect ;"  and  so  they  are  in  recognisances  under  stat.  6  Geo.  4, 
c.  96,  s.  1 :  but  here  the  words  "  with  efiect"  are  omitted,  evidently  by 
design.  In  actions  of  replevin  it  is  necessary  to  provide  that  the  party  shall, 
if  successful,  get  back  the  goods  already  in  his  hands :  on  writs  of  error, 
the  judgment  of  one  court  having  already  been  obtained,  it  is  fit  that  the 
party  who  has  been  successful  so  far  shall  not  be  delayed,  unless  it  turn  out 
that  a  mistake  was  committed  by  that,  court.  In  sect.  26,  it  is  provided 
that  *ihe  court  in  Westminster  Hall,  on  determining  the  merits  of  ,.»^j^w, 
the  rule,  may  <«  make  such  orders  thereupon  as  the  same  court  shall  t 
think  proper :"  it  cannot  have  been  intended  that  the  surety  should  guar- 
antee the  compliance  with  such  orders,  whatever  they  may  be.  Further, 
the  rule  here  has  been  made  absolute,  and  that  not,  properly  speaking,  con- 
ditionally ;  the  rule  making  the  rule  nisi  absolute  was  not  rescinded  till  two 
terms  after  it  was  made. 

ArchboU  in  reply.  The  payment  of  costs  was  clearly  a  condition  annexed 
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to  the  rule  absolute  for  a  new  trial ;  there  are  no  other  means  for  obtaining 
such  costs :  an  attachment  would  not  be  granted  for  not  paying  them. 

Cur,  adv,  vuU. 

Lord  Denman,  C.  J.,  in  this  term,  (May  31st J  delivered  the  judgment 
of  the  court. 

This  was  an  action  of  debt  on  a  recognisance  given  to  the  plaintiff  in 
error  by  the  defendant  in  error,  under  stat.  4  &  5  W.  4,  c.  62,  s.  27 ;  and 
the  question  is  as  to  the  meaning  of  the  statute  on  the  recognisance. 

The  twenty-sixth  section  of  the  statute  enables  any  party  in  an  action  in 
the  Court  of  Common  Pleas  at  Lancaster,  to  apply  to  any  one  of  the  supe- 
rior courts  at  Westminster  for  a  rule  to  show  cause  why  a  new  trial  should 
not  be  granted :  it  then  enables  such  court  to  grant  or  refuse  such  rule,  and 
afterwards  to  hear  and  determine  the  merits  thereof.  The  twenty-seventh 
section  provides  that  judgment  and  execution  shall  not  be  stayed  unless  the 
party  become  bound  in  recognisances  with  two  sureties  to  make  and  prose- 
•omi  cute  such  application  as  ^aforesaid,  and  also  to  satisfy  and  pay,  if 
•I     such  application  should  be  refused,  the  debt  and  costs. 

Jt  appears  by  the  declaration  in  this  case  that  a  rule  nisi  for  a  new  trial 
was  granted,  which  was  afterwards  discharged.  The  subsequent  pleadings 
show  that  it  was  at  first  made  absolute  on  payment  of  costs ;  but,  as  they 
were  not  paid,  it  was  subsequently  discharged.  The  recognisance  is  in  the 
very  words  of  the  twenty-seventh  section.  The  plaintiff  in  error  contends 
that  the  discharge  of  the  rule  nisi  is  the  same  thing  in  effect  as  a  refusal  to 
grant  it,  and  that  the  true  construction  of  the  act  is  to  treat  the  recognisance 
as  conditional  to  pay  the  debt  in  the  event  of  a  new  trial  being  ultimately 
refused.  The  defendant  in  error  insists  that  the  recognisances  were  satisfied 
by  the  granting  of  the  rule  nisi. 

We  are  of  opinion  that  the  defendant's  construction  is  right.  The 
twenty-seventh  section  directs  the  condition  to  be  to  make  and  prosecute 
<<such  application  as  aforesaid,"  and  to  satisfy  and  pay  the  debt  <(if  such 
application  shall  be  refused."  What  application  is  that  ?  The  twenty-sixth 
section  gives  the  right  to  apply  for  a  rule  to  show  cause ;  that  is  the  only 
application  mentioned.  The  words  «  such  application,"  in  the  twenty- 
seventh  section,  must  therefore  be  read  as  if  they  had  been  «<  the  said  appli- 
cation for  a  rule  to  show  cause."  If  the  legislature  intended  more,  we  can 
only  say  that,  according  to  our  opinion^  they  have  not  expressed  it ;  and  the 
judgment  of  the  court  below  must  be  affirmed.  Judgment  affirmed. 


£MD  OF  TRINITY  TERM. 
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KEIR  o.  F.  LEEMAN  and  PEARSON. 

YbiF  law  will  pennit  a  oofflpromifle  of  any  oi&noe,  though  made  the  mibject  iif  a  criminal  pio- 
ncjtion,  for  which  offence  the  injured  party  might  recover  damages  in  an  action ;  but,  if  the 
oifenoe  ia  of  a  public  nature,  no  agreement  can  be  valid  that  ia  founded  on  the  consideration 
cf  stifling  a  prosecution  for  it 

Therefore,  although  the  party  injured  may  lawfully  compromise  an  indictment  for  a  common 
assault,  an  agreement  to  pay  the  costs  of  a  prosecution  for  assault  on  plaintiff  and  riot,  and 
of  an  action  for  wrongful  ^vy  under  a  fi.  fiu,  which  agreement  was  founded  partly  on  coo»- 
proDUse  of  the  prosecution,  and  partly  on  an  undertaking  to  withdraw  the  execution  under 
the  fi.  fiu,  is  altogether  invalid,  as  grounded  on  an  illegal  consideration. 

Although  the  compromise  of  the  prosecution  was  entered  into  with  the  leave  of  the  judge  before 
whom  the  indictment  came  on  for  trial 

Assumpsit.  The  declaration  stated  that,  before  the  making  of  the  pro* 
jDise  of  the  defendants,  George  Emmittwas  indebted  to  plaintiff*  in  150/., 
for  the  recovery  of  which  plaintiff*  had  brought  an  action  in  the  Queen's 
Bench,  and  by  the  judgment  of  the  court  recovered  his  damages,  &c.,  and 
thereupon,  &c.,  sued  out  a  writ  of  fi.  fa.,  directed,  &c.,  (setting  out  the 
vrit ;)  which  writ  was  duly  endorsed,  &c.,  and  was  delivered,  &c. ;  by  virtue 
of  which  writ  the  sheriff*  had  made  his  warrant  in  writing,  directed,  &c., 
(setting  out  the  warrant ;)  which  warrant  was  delivered  to  one  Acton  to  be 
executed,  &c. ;  and  thereupon,  by  virtue  of  the  warrant  and  writ,  Acton 
had  entered  upon  a  farm  and  into  a  messuage  and  dwelling  house  of  George 
£mmitt,  situate,  &c.,  and  had  seized,  &c.,  and,  Acton  so  being  in  posses- 
sion, one  William  Emmitt,  claiming  title  to  the  farm,  messuage,  dwelling 
house,  goods  and  chattels,  crops  and  effects,  as  his  own  property,  had, 
together  with  divers  other  persons,  to  wit,  George  Emmitt  and  five  others, 
(naming  them,)  assaulted  Acton  and  his  followers  and  assistants,  and  forcibly 
and  violently  ejected  and  expelled  him  "and  his  followers  and  assist-  j-^^r^ 
ants  from  the  messuage  and  dwelling  house,  and  from  the  posses-  ^ 
sion  of  divers  of  the  goods  and  chattels  so  seized  and  taken,  and  had  kept 
and  detained  the  same  in  the  dwelling  house,  and  by  means  of  shutting  the 
outer  door,  excluded  Acton  from  the  dwelling  house,  and  from  the  posses- 
sion of  the  goods  and  chattels  so  kept  and  detained,  until  Acton,  in  order 
to  retake  possession  by  virtue  of  the  warrant,  had  necessarily  and  unavoid- 
ably a  little  broken  the  outer  door,  and  had  thereby  re-entered  and  retaken 
the  goods  and  chattels  in  the  dwelling  house  being  so  kept  and  detained. 
That  thereupon  afterwards,  and  before  the  making  of  the  promise,  &c., 
William  Emmitt  had  commented  an  action  of  trespass  in  Q.  B.,  against 
the  sheriff"  and  Acton  for  the  s\id  entry  into  the  messuage  and  dwelling 
house,  and  the  said  seizing,  &c. ;  and  the  sheriflf,  &c.,  appeared  and 
pleaded  certain  pleas,  (particularizing  them,)  which  led  to  certain  issues, 

(a)  The  eonrt  sat  in  banc  ta  June  34t)i,  and  the  three  following  days,  and  on  July  6th. 
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(describing  them ;)  and  thereupon  the  issues  had  come  on  to  be  tried  at  tlie 
Summer  assizes  for  Yorkshire,  a.  d.  1842 ;  and,  upon  the  trial,  William 
Emmitt  had  set  up  an  assignment  by  George  Ecnmitt,  of  all  his  estates  and 
eflects  to  trustees,  by  whose  transfer  and  conveyance  to  him,  William 
Emmitt,  he  claimed  title  to  the  same:  but  it  was  insisted  by  the  sheriff"  and 
Acton,  at  the  trial,  that  the  assignment  was  not  bonft  fide  but  fraudulent  and 
void.  That,  the  question  having  been  left  to  the  juiy,  their  verdict  jus; 
oefore  the  making  of  the  promise  by  the  now  defendants  bad  been  returpecl 
for  William  Emmitt  on  the  first  issue,  (Not  guilty,)  and  the  sheriff,  &c.,  on 
the  other  issues.  That,  after  the  entry  of  Acton  into  the  messuage  and 
dwelling  house,  and  the  assaulting,  ejecting,  expelling,  apd  excluding>  S^c-f 
(by  the  parties  above  stated,)  *and  before  the  making  of  the  promise 

-*  by  the  now  defendants,  ^  certain  indictment  agaiqst  William  Em- 
mitt, George  Emmitt,  and,  &c.,  (five  others,  naming  them,)  for  riotoudy 
assembling  to  disturb  the  peace,  and  for  assaulting  Acton  and  his  followers, 
&c.,  on  the  occasion,  &c.,  (above  mentioned,)  had  been  prefen^d  by  the 
now  plaintiff  by  his  attorney,  &c. ;  and  the  indictment,  having  been  found 
at  the  Yorkshire  Lent  assizes,  a.  d.  1842,  stood  for  trial  ^t  the  said  Summer 
assizes  for  the  said  county ;  and  the  prosecutor  was  thep  and  there,  after  the 
trial  and  verdict  in  the  said  cause,  and  at  the  time  pf  the  making  the  pro« 
mise,  &c.,  about  to  proceed  further  on  such  indictment,  and  to  try  ihes^me, 
and  adduce  and  offer  evidence  in  support  thereof.  That,  before  and  at  the 
time  of  the  making  the  promise  by  the  defendants,  the  sheriff  and  his  bailiff 
were  and  had  been  and  continued  in  possession  of  the  crops  and  eflects  so 
seized  as  aforesaid,  &c.,  by  virtue  of  the  warrant  and  execution,  &c. ;  and, 
subjfct  to  the  said  execution,  and  possession  thereby,  the  said  Williafn 
Emmitt  was  and  had  been  and  continued  in  possession  of  the  same ;  and 
divers  costs  and  charges  had,  before  and  at  the  time  of  the  making  of  tl^e 
promise  by  the  defendants,  been  incurred  in  and  about  the  seizing  and 
remaining  in  possession,  &c. ;  and  a  large  balance  of  the  i^psts  and  charges 
and  of  the  principal  money,  damages  and  costs  recovered  against  George 
Emmitt  remained  unsatisfied,  &c.  That,  before  and  at  the  tim^e  of  the  pro* 
mise  by  the  now  defendants,  the  action  by  William  Emmitt  against  the 
sheriff,  &c.,  had  been  and  was  defended  by,  &c.,  as  the  attorney  therein  in 
the  name  of  the  sheriff  and  bailiff,  but  under  the  indeinpity,  and  on  the 
retainer,  and  at  the  costs  and  expenses,  of  the  now  plaintiff;  and  diveis 
^^     -     large  costs  *and  charges  had  been  incMrred  and  were  due  to  such 

^  attorney  about  the  defence  of  the  last  mentioned  suit.  That,  brtbie 
and  at  the  time  of  the  promises  by  the  pow  defendants,  the  Si|id  prosecution 
and  indictment  had  been  preferred  and  conducted  by  the  said  attorney  on 
the  retainer  and  at  the  costs  and  expenses  of  the  now  plaintiff,  ^nd  div^l^ 
large  costs  and  expenses  had  beep  and  were  incurred  and  w^re  dU9  to  Ap 
attorney  in  and  about  the  said  prosecution,  &c.,  for  thes^id  riot  and  as$fiu)t« 
of  all  which  several  premises,  ^c,  (notice  to  defendants.)  Apd  tbereypopi 
aAerwards,  to  wit  on,  &c.,  in  consideration  that  the  prosecutor  (to  wit  the 
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pluntiflf)  of  the  indictiaeiit  agaiDst  George  Eminitt  and  othera  (namiiig 
them)  would,  to  wit  at  the  request  of  the  defendants,  not  proeeed  further 
en  such  indictment,  and  of  the  sheriff  of  Yorkshire  withdrawing,  to  wit  by 
mad  with  the  eonsent  and  direction  of  the  now  plaintiff  at  the  request  of 
the  now  defendants,  from  the  possession  of  (he  crops  and  effects  at  the 
&rm  under  an  execution  against  George  Emmitt  at  the  suit  of  the  now 
plaintiff,  the  now  defendants  undertook  and  promised  the  plaintiff  to  pay 
him,  on  or  before  the  last  day  of  Michaelmas  term  next  thereafter,  the 
balance  of  the  principal  money  and  costs  then  remaining  unsatisfied  in  the 
original  cause,  to  wit,  Kdr  ▼.  George  Emmitt^  and  the  balance  of  costs  and 
charges  incurred  in  and  about  the  execution  of  the  warrant  of  fi.  fa.  issued 
in  the  same  cause.  And  the  now  plaintiff  aFers  that,  confiding  in  the  pro- 
mise, &c.,  the  prosecutor  of  the  indictment,  to  wit  (he  now  plaintiff,  did 
not  proceed  further  on  such  indictment ;  and  that  afterwards,  to  wit  on  the 
day  and  year  last  aforesaid,  at  the  said  Summer  assizes  and  sessions  of  oyer 
and  terminer,  &e.,  then  holden  for  the  ^county  of  York,  &c.,  before,  r^Q. » 
&c.,  in  and  for  the  said  county,  the  said  prosecutor  of  the  indict*  I- 
ment  did,  by  and  with  the  assent  of  the  said  Acton  and  his  followers  and 
assistants,  instruct  counsel  to  inform,  and  by  such  counsel  did  inform,  the 
said  justices  so  assigrned,  &c.,  in  open  court,  at  the  said  assizes  and  ses- 
sions, of  and  concerning  the  premises,  and  did  then  and  there,  by  and  with 
the  assent  and  leave  of  the  court,  thereupon  forbear  to  proceed  further  and 
to  ofl&r  any  evidence  upon  the  said  indictment ;  and  thereupon  the  said 
persons  so  indicted,  &c.|  were  in  due  form  of  law  by  a  jury  of  the  said 
county  acquitted  of  the  premises  in  the  indictment  charged  upon  them ;  of 
which,  &c.,  (notice  to  defendants.)  And  the  plaintiff  avers  that  he,  con- 
fiding, &c.,  did  forthwith  withdraw  the  said  execution,  to  wit  the  writ  and 
warrant  against  Qeorge  Emmitt,  and  gave  notice  to  the  sheriff  of  Yorkshire 
and  his  bailiflb  to  withdraw,  and  they  immediately  did  withdraw,  from  the 
possession  of  the  crops,  fcc. ;  of  which,  &c.,  (notice  to  defendants.)  That 
the  balance  of  the  principal  money  and  costs  so  recovered,  dtc,  at  the 
time  of  the  making  the  promise  by  the  defendants  remaining  unsatisfied, 
•mounted  to  84/.  121.,  of  which,  &c.,  (notice ;)  and  that  the  balance  of  the 
costs  and  charges  of  the  execution,  unsatisfied  at  the  time  of  the  defc'ndants' 
promise,  was  691,  lis.  lie/.;  of  which  defendants  had  notice,  and  were 
requested  to  pay  the  several  sums,  lie. :  yet  they  had  disregarded  their 
promise,  and  had  not  paid,  &c. ;  whereby  the  plaintiff  had  lost  the  balance 
nf  the  principal  money  and  costs  recovered  against  Creorge  Emmitt,  and 
had  become  liable  to  pay  and  had  paid  the  balance  of  the  costs  and  charges 
incurred  in  and  about  the  execution  of  the  warrant. 

^The  second  count,  after  setting  out  the  same  matters  as  the  first, 
and  the  same  consideration  for  the  promise  of  the  def^mdants,  alleged     ^ 
die  promise  of  the  defendants  to  be  to  pay  the  attorney  the  costs,  as  between 
attorney  and  client,  of  the  defendants  in  the  suit  of  EwmbM  v.  Weniwmih 
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and  ^cton^  (the  sheriflf  and  his  bailiflf,)  and  concluded  with  similar  arer- 
ments  and  breach. 

The  third  count  laid  the  same  consideration  for  the  promise,  but  stated 
the  promise  to  be  to  pay  the  attorney  the  costs  as  between  attorney  and 
client  of  the  prosecution  against  George  Emmitt  an(i  others  for  riot  and 
assault,  with  similar  averments  and  breach. 

The  defendants  pleaded  several  pleas ;  the  second  of  which,  pleaded  to 
the  first  count  of  the  declaration,  set  out  the  indictment,  which,  in  6fteen 
counts,  charged  the  parties  indicted  with  riot  and  assault,  assault  on  a 
sheriff's  officer  in  the  execution  of  his  duty,  assaults  upon  persons  then 
acting  in  aid  of  a  peace  officer  in  the  due  execution  of  his  duty,  with  intent 
to  resist  the  apprehension  of  the  then  defendants  for  an  oflfence  for  which 
they  were  liable  to  be  apprehended,  (to  wit  for  having  riotously  assembled 
and  assauked,  &c.,)  riotous  assemblies  and  assaults,  a  riot  and  assault  with 
intent  to  prevent  the  apprehension  of  the  then  defendants  for  an  oflfence, 
&c.,  riotous  assemblies,  and  common  assaults.  The  plea  concluded  :  "  and 
so  the  defendants  say  that  the  said  consideration  for  the  said  supposed  pro- 
mise in  the  said  first  count  mentioned  was  and  is  illegal,  and  such  supposed 
promise  was  and  is  wholly  null  and  void."  Verification.  The  fourth  and 
eighth  pleas,  pleaded  respectively  to  the  second  and  third  counts,  were, 
that  the  indictment  in  these  counts  respectively  mentioned  was  similar  to 
^  that  set  out  in  the  first  •plea,  and  that  therefore  the  consideration 

^  for  the  supposed  promise  was  illegal,  and  null,  and  void :  conclud- 
ing with  verifications. 

Demurrer  to  all  the  pleas.     Joinder. 

The  points  for  argument  stated  by  the  plaintiff  were,  that  the  pleas  con« 
tain  no  answer  to  the  declaration,  nor  show  any  cause  why  the  considera- 
tion for  the  promise  in  the  respective  counts  is,  by  the  common  law  or  by 
statute,  illegal,  and  the  promise  null  and  void ;  that  neither  the  oflTeDce 
stated  in  the  counts  to  have  been  committed,  nor  the  indictment  stated 
therein  to  have  been  preferred,  and  set  out  in  the  pleas,  are  of  such  a  nature 
as  to  make  the  consideration  of  the  plaintiffs  not  proceeding  further  in  the 
indictment  an  illegal  consideration  for  the  promises,  it  being  averred  in  the 
counts,  and  not  denied  by  the  pleas,  that  the  not  proceeding  further  in  the 
indictment  was  by  the  assent  and  leave  of  the  court,  obtained  af  er  the 
justices  there  had  been  informed  of  the  premises  in  those  counts  respectivdy 
stated:  that  it  is  not  averred  by  the  pleas,  nor  does  it  appear  by  the  counts, 
that  it  was  legally  or  morally  the  duty  of  the  plaintiff,  or  that  he  was  under 
any  obligation  of  recognisance,  subpoena  or  otherwise,  to  proceed  further  on 
the  indictment,  or  that  his  testimony  was  required,  or  could  be  used,  in  any 
such  further  proceeding,  or  that  he  had  any  connexion  with  the  offence,  or 
the  prosecution,  except  that  it  was  conducted  at  his  expense,  and  that  the 
consideration  of  such  a  prosecution  not  proceeding  was  not  an  illegal  con- 
sideration :  that,  if  the  consideration  of  the  plaintiff  not  proceeding  further 
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10  the  indictment  be  insufficient,  it  is  only  part  of  the  consideration  averrea^ 
and  that  the  residue,  namely  the  withdrawing  the  fi.  fa.,  *is  sufficient 
to  support  the  promise  laid  in  each  of  the  counts ;  that  the  con-  ^ 
^deration  may  be  divisible,  and  that  part,  if  insufficient,  namely  the  not  pro- 
ceeding further  in  the  indictment,  may  be  appUed  only  to  the  promise  in  the 
last  count,  namely  to  pay  the  costs  of  that  prosecution ;  and  that  the  suffi- 
cient part  of  the  consideration,  namely  the  withdrawing  the  execution,  may 
be  applied  to  the  promises  in  the  other  two  counts,  namely  to  pay  the  debt 
and  costs  in  the  action  in  which  the  execution  issued,  and  the  costs  in  the 
action  arising  from  the  levy. 

The  defendants'  points  were,  that  the  considerations  for  the  promises  in 
the  declaration  (as  appearing  upon  the  declaration  and  pleas)  are  illegal, 
end  the  contracts  illegal  and  void. 

The  demurrer  was  argued,  in  the  last  term,  (a)  by  Bliss  for  the  plaintiff, 
and  Kelley  contrik.  The  course  of  the  argument  and  the  points  decided 
vill  appear  sufficiently  from  the  judgment  of  the  court.  The  following 
authorities,  in  addition  to  those  noticed  in  the  judgment,  were  referred  to : 
Rex  V.  Cotesbatchy  2  Dowl.  &  R.  265;  Mrot  v.  Wallace,  3  T.  R.  17; 
Garth  r.  Eamshaw,  3  Y.  &  Coll.  584 ;  Evans  v.  JoneSy  5  M.  &  W.  77; 
Harvey  v.  Morgan^  2  Stark.  N.  P.  C.  17 ;  (i)  Harrington  v.  KhproggCj^c) 
1  Story  on  Equity,  s.  294,  (p.  298,  3d  ed. ;)  Chitty  on  Contracts,  674,  3d 
cd. ;  4  Blackst.  Comm.  363.(c/)  Cur,  adv.  vult. 

•Lord  Denman,  C.  J.,  in  this  vacation,  (June  27th,)  delivered 
the  judgment  of  the  court.     His  lordship,  after  stating  the  sub-     L 
stance  of  the  declaration,  proceeded  as  follows. 

The  plea  set  out  the  indictment,  and  averred  the  illegality  of  such  an 
agreement.  The  plaintiff  demurred ;  and  the  general  doctrine  was  largely 
discussed  before  us. 

The  principle  of  law  is  laid  down  by  Wilmot,  C.  J.,  in  Collins  v.  Blan' 
<em,  2  Wils.  341,  349,(e)  that  a  contract  to  withdraw  a  prosecution  for 
perjury,  and  consent  to  give  no  evidence  against  the  accused,  is  founded  on 
an  unlawful  consideration  and  void. 

On  the  soundness  of  this  decision  no  doubt  can  be  entertained,  whether 
the  party  accused  were  innocent  or  guilty  of  the  crime  charged.  If  inno- 
<:ent,  the  law  was  abused  for  the  purpose  of  extortion ;  if  guilty,  the  law 
^iras  eluded  by  a  corrupt  compromise,  screening  the  criminal  for  a  bribe. 

(a)  May  28th.    BefoiQ  Lord  Denman,  C.  J.,  Patteaon,  Williams,  and  Coleridge,  Ja. 

(b)  8ee  also  Kirwan  v.  Goodman^  9  Dowl.  P.  C.  330;  Horton  v.  Beruorif  Freem.  C.  B.  204; 
Jt^^ina  y.  Gore,  8  DowL  P.  C.  102;  Blanchardy.  Lt%,  9  East,  497;  Rex  v.  Moate,  3  B.  db 
Ad.  237;  Stat.  18  Eliz.  c.  5. 

{c)  Note  (a)  to  Paltner  v.  Bate,  2  B.  db  B.  678. 

(d)  Bliss  also  argued  that  the  pleas  ought  to  have  contained  all  the  averments  that  would 
hxwe  been  necessary  in  an  indictment  for  compounding  an  ofienoe,  and  were  bad  for  not  aver- 
ring  that  any  oflfence  had  been  committed,  and  that  the  prosecutor  had  been  bound  over  to  prp- 
«cnte,  or  was  a  party  grieved,  or  was  a  person  who  coul  1  have  given  evidence  in  support  of 
tbe  prosecution. 

{£)  See  1  Smith's  Lead.  C.  154. 

VOL.  Yi.  24  Q  2 
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An  early  case  occurs  before  Lord  Talbot,  Johnson  y.  Gjgiffiy,  3  P.  Wins. 
277.    A  bill  was  filed  to  compel  performance  of  an  agreement  to  pay  mcMiey 
and  assign  property  in  consideration,  among  other  things,  of  dropping  an 
indictment  for  a  cheat  of  a  peculiar  character.    A  female,  who  had  agreed 
jto  levy  a  fine  and  sufler  a  recoirery  of  some  houses  to  the  use  of  plaintifi^ 
literwards  pretended  that  she  was  married  at  the  tin^e  of  the  agreement,  and 
«Qi7i     '^P^^^^  b^r  marriage  to  the  bill.    The  plaintiff  ther  indicted  her 
^    for  a  cheat ;  and,  when  the  indictment  was  ready  for  tnal,  the  parties 
entered  into  this  coinpromise.    The  principal  question  argued  was  -whether 
the  attorney's  signature  bound  him  personally.    But  (be  reporter  says: 
*<  Then  the  brd  chancellor  started  another  point,  (viz.)  that  this  was  a 
(Criminal  prosecutbn ;  and  the  agreement  being  to  6ti0e  a  criminal  proseea* 
tion,  was  therefore  not  to  be  executed  in  equity.    To  which  I  answered,*' 
(says  Mr.  Williams,)  «<  that  it  was  true,  in  the  case  of  a  prosecution  for 
felony,  an  agreement  to  stifle  such  a  prosecution  was  not  lawful ;  but  wbeie 
Ibe  indictment  was  for  a  fraud,  and  the  party  wronged  by  the  fraud  came 
to  an  agreement  to  be  satisfied  for  such  injury,  (as  in  conscience  he  ought 
to  be,)  this  was  lawful,  matters  of  fraud  being  cognisable  and  relievable  as 
well  in  equity  as  at  law :  wherefore  this  objection  was  no  further  insisted  on." 

This  reason  is  not,  perhaps,  very  satisfactory ;  nor  did  this  point  appa« 
rently  receive  much  consideration.  It  occurred  in  1734 ;  CoUin$  v.  Btaih* 
tern,  2  Wils.  341,  in  1767. 

The  doctrine  was  several  times  discussed  before  Lord  Kevyon. 

In  Mr.  Kyd's  Treatise  on  Awards,  two  of  his  decisions  are  reported.    In 
1795,  an  indictment  against  Lord  Falkland,  John  King,  and  another,(a)  for 
g  conspiracy  to  cheat  Mr.  Phillips  by  a  false  representation  of  the  ownership  of 
/certain  estates  on  which  he  advanced  money,  and  also  indictments  for  per- 
jury, were  called  on  for  trial  at  nisi  prius :  the  defendants  were  acquitted 
y^_-     on  the  first,  and  (it  should  appear)  not  on  the  merits ;  after  *which 
-'     an  order  was  made  at  nisi  prius  for  referring  to  arbitration  all  the 
matters  in  diflerence  between  the  prosecutor  and  the  defendants  in  the  said 
indictments.    This  was  done  with  the  acquiescence  of  Lord  Kenyon.   Mr. 
Kyd  remarks  on  this  proceeding  as  inconsistent  with  what  the  same  judge 
bad  done  in  Hex  v.  Coombij  and  Bex  v.  RatU^  Kyd  on  Awards,  64, 2d  ed., 
where  cross  bills  of  indictment  for  riot  and  assault  had  been  preferred  and 
submitted  to  arbitration ;  in  which  case  the  counsel  «<  had  hardly  stated  the 
fact  of  the  submission  by  bond,  when  the  court  expressed  a  considerable 
degree  of  surprise  that  a  criminal  prosecution  should  be  so  submitted ;  they 
pbserved  that  it  w^s  usual  indeed  in  prosecutions  of  this  kind,  before  a  ver* 
diet  was  given,  or  after  verdict  of  conviction,  and  before  sentence,  for  the 
parties  to  talk  togeth/^r  by  the  recommendation  of  the  court,  and  if  tbey 
9gre^d,  the  ^ourt  sat  a  nominal  fine ;  but  the  whole  was  done  under  the 
inspection  of  the  court,  and  their  sentence  formally  followed.'' 

(a)  Bex  ▼.  Lord  Falkland,  Kyd  on  Awaid%  66,  Sd  edit    Cited  in  WatMQ  en  Avails 

is,  note  (10  2d  ed. 
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Ii;  Falhwes  y.  Taylor^  7  T.  R.  475,  the  magistrates  had  directed  prose- 
QUtioQs  for  a  public  nuisance  in  a  river ;  the  plaintiff  by  their  order  harl 
prepared  bills  of  indictment  against  the  defendant,  who,  in  order  to  avoid 
the  expense  of  the  indictment,  entered  into  the  bond  on  which  the  action 
W9S  brought,  to  remove  the  nuisance.  Lord  Kemyov,  C.  J.,  and  Law* 
BSNCE,  J.,  clearly  held  this  to  be  a  lawfiil  consideration  for  the  bond. 

In  Drage  v.  lbber$on^  3  £sp.  643,  Lord  Kenyon  said  M  that  he  should 
adbere  to  the  class  of  cases  which  held,  that  the  consideration  being  the 
settling  of  a  misdemeanor,  wight  be  good  in  law,"  and  nonsuited  the  plain- 
tiff, who  had  ^brought  trover  for  a  promissoiy  note  given  by  himself 
to  compromise  a  charge.  The  facts  of  )he  case  are  not  very  intel-  I- 
ligible ;  but  the  caution  with  which  that  learned  judge  expressed  himself  ia 
vorthy  of  observation. 

In  Pool  V.  Bousfieldj  I  Camp.  55,  (1807,)  an  agreement  had  been 
between  the  plaintiff  and  defendant  to  discharge  the  latter  from  liability  on 
a  bill  of  exchange,  as  an  inducement  not  to  move  the  court  for  the  defend- 
ant to  answer  the  matters  of  an  affidavit.  Lord  Ellenborough  held  that 
the  agreement  was  corrupt  and  invalid,  aud  the  plaintiff  was  entitled  to 
lecover  that  amount. 

The  case  of  Edgcombe  v.  Roddj  5  East,  294,  (1804,)  was  very  singular 
in  its  circumstances.  The  plaintiff  had  been  charged  before  justices  with  a 
mbdemeanor,  that  of  disturbing  the  religious  worship  of  a  dissenting  con« 
gregation.  He  sued  them  for  false  imprisonmnent ;  and  they  pleaded  by 
way  of  defence  that  they  had  discharged  him  from  the  imprisonment,  and 
that  the  prosecutor  had  agreed  to  proceed  no  farther,  in  satisfaction  of  that 
aame  imprisonment.  On  argument  this  defence  was  properly  held  naught ; 
and  each  of  the  judges  declares  his  opinion  that  the  agreement  itself  was 
unlawful,  as  an  obstruction  to  public  justice.  Le  Blanc,  J.,  observes: 
this  «<  was  a  prosecution  for  a  public  misdemeanor,  and  not  for  any  private 
injury  to  the  prosecutor." 

B^deyy.  Wwgfiddy  11  East,  46,  was  an  action  on  a  promissory  note  for 
SMi.  given  by  a  defendant  to  a  parish  otBcer,  on  whose  prosecution  he  had 
been  convicted  at  Quarter  Sessions  of  beating  his  apprentice.  The  plaintiff 
had  been  bound  over  to  prosecute  ;  anJ  the  court  considered  this  security 
in  abatement  of  the  period  of  defendant's  ^imprisonment  for  the  r^^.-.^ 
misdemeanor.  The  judgment  of  Lord  Ellenooroucu,  C.  J.,  is  I-  ^ 
as  follows.  ^<  There  does  not  seem  to  be  any  objection  to  the  security 
which  has  been  taken,  either  as  contrary  to  the  provisions  of  the  statute,  or 
lo  the  general  principle  of  law.  The  overseers  got  no  pecuniary  benefit  to 
themselves  or  to  the  parish  by  taking  this  security,  beyond  the  fair  amount 
of  the  expenses  incurred  by  them  in  bringing  the  defendant  to  justice.  It 
did  not  stifle  a  public  prosecution,  or  elude  the  public  interest  in  bringing 
^ich  an  offender  to  justice,  by  way  of  exs^nple  lo  others.  The  security  in 
^estion,  given  with  the  sanction  of  the  court,  is  rather  to  be  considered  as 
p^rt  of  the  punishment  auflered  by  the  defenclfmt  in  eiqiiiuion  ^  bis  qfleaeti 
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in  additi3n  to  the  imprisonment  inflicted  on  him.  If  we  had  seen  any 
ground  for  suspecting  that  the  authority  of  the  court  had  been  used  as  an 
instrument  of  oppression  or  extortion,  we  should  have  watched  the  case 
Yery  jealously ;  but  nothing  of  that  sort  appears." 

I  happened  to  be  both  at  Quarter  Sessions  when  this  note  was  given,  and 
at  the  assizes  where  the  case  was  tried ;  and  I  always  felt  some  doubt 
whether  the  proceeding  thereby  sanctioned  was  quite  correct:  the  principle, 
however,  on  which  cx)mpromise  of  offences  may  be  lawful  is  forcibly  laid 
down  with  proper  limitations.  Kirk  v.  Slrickwoodj  4  B.  &  Ad.  421,  is  to 
the  same  effect. 

In  B€Lker  v.  Townsendy  7  Taut^f.  422,  the  Court  of  Common  Pleas  held 
that,  after  conviction  on  an  indictment  for  assault  committed  in  relation  to 
claim  of  right  to  land,  when  the  defendant  was  brought  up  for  judgment, 
•Qon  ^^  assaults,  the  costs  of  the  indictment,  and  the  disputed  *right  of 
^  possession,  and  all  matters  in  dispute,  might  lawfully  be  referred  to 
arbitration.  Gibbs,  C.  J.,  thus  expressed  himself.  <<  The  parties  have 
referred  nothing  but  what  they  had  a  right  to  refer.  They  have  referred 
the  several  assaults :  these  may  be  referred.  They  have  referred  the  right 
of  possession  ;  that  may  be  referred.  The  reference  of  all  matters  in  dispute 
refers  all  other  their  civil  ria;hts,  which  may  well  be  referred." 

The  last  case  to  be  cited  is  Elworthy  v.  Birdj  2  Sim.  &  Stu.  372.  Sir 
J.  Leach  there  enforced  an  agreement  for  a  separation  of  man  and  wife 
under  the  circumstances,  though  it  embraced  also  a  compromise  of  indict- 
ment for  assault.  The  doctrine  was  fully  discussed :  and  the  vice-chancellor 
concisely  remarks  that  «  all  the  authorities  concur  that  the  policy  of  the  law 
does  permit  the  compromise  of  indictments  for  assault,  and  such  compro- 
mises are  frequently  recommended  and  approved  by  the  court." 

The  result  of  the  cases  makes  it  clear  that  some  indictments  for  misde- 
meanor may  be  compromised,  and  equally  so  that  some  cannot.  The  line 
will,  as  we  apprehend,  be  found  correctly  traced  by  Gibbs,  C.  J.,  in  the 
passage  just  quoted,  and  by  Le  Blanc,  J.,  in  Edgcombe  v.  Roddy  5  East, 
294. 

We  shall  probably  be  safe  in  laying  it  down  that  the  law  will  permit  a 
compromise  of  all  offence^,  though  made  the  subject  of  a  criminal  prose- 
cution, for  which  offences  the  injured  party  might  sue  and  recover  damages 
in  an  action.  It  is  often  the  only  manner  in  which  he  can  obtain  redress. 
But,  if  the  offence  is  of  a  public  nature,  no  agreement  can  be  valid  that  is 
founded  on  the  consideration  of  stifling  a  prosecution  for  it. 
•Qooi  *'**  ^^®  present  instance,  the  off*ence  is  not  confined  to  personal 
■'  injury,  but  is  accompanied  with  riot  and  obstruction  of  a  public 
officer  in  the  execution  of  his  duty.  These  are  matters  of  public  concera, 
and  therefore  not  legally  the  subject  of  a  compromise. 

The  approbation  of  the  judge  (whether  necessary  or  not)  may  i^roperly 
be  asked  on  all  occasions  where  an  indictment  is  compromised  on  the  trial ; 
plainly  it  cannot  make  that  legal  which  the  law  condemns.    Rut.  ic^ordiog 
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to  Alls  recordy  the  obtaining  it  was  not  made  a  condition  of  the  promise,  nor 
i^as  it  in  fact  obtained  till  after  the  agreement  made. 

So  much  was  said  in  argument  for  the  purpose  of  raisipg  a  doubt  whether 
the  plaintiff  was  prosecutor  of  the  indictment,  and  had  bound  himself  to 
any  thing  inconsistent  with  his  public  duty  in  withdrawing  the  prosecution, 
and  forbearing  to  adduce  evidence  in  support  of  the  indictment,  that  we 
ought  not  to  pass  it  over  entirely.  The  language  of  the  declaration  and  of 
the  plea,  however,  requires  only  to  be  read,  to  show  that  there  is  no  real 
doubt  on  the  point. 

We  think  the  agreement  invalid  as  founded  on  an  illegal  consideration, 
and  that  the  defendants  are  entitled  to  judgment. 

Judgment  for  defendants.(a) 

(a)  See  GoodaU  t.  Loumdes,  poet    (Mich.  T^  Norember  2d  end  16th,  1844.} 
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(Error  from  the  Queen's  Bench.) 


JENNEY  and  RUNNACLES  v.  BROOK.    June  24. 

below  demiied  land  by  indenture,  excepting  all  timber,  timber  trees,  and  other  treea» 
Ac^  bushes  and  thorns,  other  than  such  bushes  and  thorns  as  should  be  necessary  for  the 
repair  of  the  fences/  the  lessee  covenanted  to  keep  the  fences  in  repair  during  the  term, 
finding  all  materials,  except  that  the  lessor  should  find  rough  wood  for  such  repairs,  if  growing 
upon  the  premises ;  and  the  lessor  covenanted  during  the  term  to  provide  the  lessee  sufficient 
Toujch  timber,  stakes,  and  bushes,  if  growing  on  the  premises,  for  doing  such  repairs. 

Heidf  dubitante  Pollock,  C.  B.,  that  the  provision  as  to  bushes  and  thorns  necessary  for  repairs 
was  not  an  exception  out  of  the  exception,  but  that  all  trees,  bushes,  and  thorns  were  excepted 
out  of  the  demise,  whether  part  of  the  fences  or  not,  or  whether  necessary  for  repairs  or  not ; 
and  that,  on  the  trial  of  an  action  against  wrong-doers  for  cutting  some  of  the  bushes  and 
thorns,  a  direction  by  the  judge,  that,  if  they  were  cut  by  the  defendants,  the  plaintiff  was 
entitled  to  a  verdict,  was  right,  without  previously  putting  any  question  to  the  jury  whether 
the  bushes,  dec,  were  part  of  the  fence,  or  were  necessary  for  repairs. 

SembUf  that,  before  the  lessee  could  take  any  of  the  thorns,  dec.,  for  repairs,  they  must  have 
been  assigned  for  that  purpose  by  the  lessor. 

The  Highway  Act,  5  &  6  W.  4,  c  50,  s.  65,  enacts  that,  if  the  surveyor  shall  think  that  any 
carriage  way  is  prejudiced  by  the  shade  of  any  hedges,  or  by  any  trees,  except  trees  planted 
lor  ornament,  dec.,  and  that  the  sun  and  wind  are  excluded  fW>m  such  highway  to  the  damage 
thereof  or  if  any  obstruction  is  caused  in  any  carriage  way  by  any  hedge  or  tree,  the  owner 
of  the  land  on  which  the  hedge,  dec,  grows,  next  adjoining  to  such  carriage  way,  on  the 
'  surveyor's  information,  may  be  summoned  before  a  special  session,  to  show  cause  why  the 
hedges  are  not  cut,  pnin«d  or  plashed,  or  such  trees  not  pruned  or  lopped,  in  such  fnanner 
that  the  carriage  way  snail  not  be  prejudiced  by  the  shade  thereof  and  that  the  sun  and  wind 
may  not  be  excluded  from  such  carriage  way  to  the  damage  thereof)  or  why  the  obstruction 
caused  in  such  carriage  way  should  not  be  removed ;  and,  if  the  justices  shall  order  that  such 
hedges  shall  be  cut,  pruned  or  plashed,  or  such  tree*  pruned,  &C.,  in  manner  aforesaid,  or 
such  obstruction  removed,  the  owner  shall  compl^t  within  ten  days  after  the  service  of  the 
order,  and  in  defiiult  thereof  sliall  be  subject  to  a  penalty ;  and  the  surveyor,  if  the  order  be 
not  complied  with,  is  authorized  and  required  to  cut  prune  or  plash  such  hedges,  and  to  prune, 
dec,  such  trees,  for  the  benefit  of  the  highway,  and  to  remove  such  obstruction,  to  the  best  of 
,his  judgment,  and  according  to  the  true  intent  of  the  act  By  sect  105,  any  person  thinking 
himself  aggrieved  may  appeal  to  the  quarter  seasions,  first  giving  notice  of  appeal  within 
fcmteen  daya  after  cause  ^  complaint 
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At  *  ipeda]  tttnoti  for  the  highWayg,  an  ordot  waa  made,  reciting  a  complaint  bj  fbm  aunvyoi, 
that  the  («wner  had  neglecied  to  cut,  prune  or  plash  certain  hedgti  and  trees  upon  kUfmrn, 
on  the  nght  hand  tide  of  a  certain  carriage  way,  situate,  dec,  whertby  the  $un  and  wind 
were  exehutedfrom  the  Mud  carriage  uraif,  to  the  damage  thereof,  and  whereby  etho  obttHi^ 
Hone  were  eaiuedintheeame  eaihriage  watft  oontraiy  to  the  statute,  Ac ;  and  thnt  theowMT 
had  appeared  and  the  aaid  offertee  was  pfored;  and  the  jttsdcM  did  theieby  order  the  ovmn 
to  eauM  the  aaid  hedges  to  be  cut,  4ret  and  the  aaid  treea  pruned,  Sfc^  and  the  aaidohatrue 
tions  complained  of,  to  the  injury  or  damage  of  the  aaid  highway,  removed,  within  ten  dayt 
from  service  of  the  order.  The  owner  cut  away  some  part  of  the  hedge;  but  the  aorveyor 
considering  the  order  not  properly  complied  with,  himself  cut  the  hedge  alter  the  lapse  often 
days,  the  owner  riot  having  in  the  mean  time  appealed.  Trespaas  being  brought,  the  judge 
at  the  trial,  directed  the  juzy  that,  although  the  plaintiff  had  not  appealed,  the  anireyur  #if 
not  justified  unless  the  order  was  valid :  Held,  that  the  direction  was  right. 

The  judge,  at  the  trial,  also  directed  the  jury  that  the  order  was  bad. 

UUd,  that  the  statement  that  the  trees  were  on  plaintiff's  iarm,  and  on  the  side  of  tfie  Toad,fAf 
equivalent  to  a  statement  that  he  was  the  owner  of  the  land  next  adjoining  the  road,  so  that 
the  onier  was  not  bad  altogether  for  omitting  to  show  that  &ct. 

Held  also,  that,  the  exclusion  of  sun  and  wind  being  one  of  the  injuries  complnined  d,  fSbte 
onler  was  bad  in  part,  as  not  stating  the  extent  to  which  the  cutting,  dec,  should  take  plaoe 
with  reference  to  that  injury :  Semble,  that  a  direction  to  cut,  dec,  so  as  to  prevent  L^  son 
and  wind  from  being  excluded,  would  have  been  sufficient,  without  any  more  pndse  ordeiff 
as  to  the  extent  of  the  cutting. 

Held  also,  that  the  order  was  bad  as  to  trees,  for  not  showing  that  they  were  not  planted  fcr 
ornament,  dec 

But  held  also,  that  it  sufficiently  appeared  by  the  order  that  &ere  was  a  complaint  of  actoa? 
obstruction  to  the  highway  by  hedges  and  trees  which  required  cutting,  dec,  and  a  diredioD 
to  remove  that  obstruction :  wherefore,  as  the  surveydn  had  lawful  authority  for  part  of  the 
trespasses  for  which  the  damages  were  given,  »  venire  de  novo  must  be  awarded. 

Trespass  for  breaking  and  entering  plaintifT's  close,  and  cutting  down 
and  destroying  his  hedges,  and  cutting  down,  prostrating,  and  destroying 
the  trees,  bushes,  shrubs,  and  thorns  of  plaintiflf. 

'Plea :   Not  guilty,  by  statute,  (5  &  6  W.  4,  c.  60,(a)  s.  109.) 
•■    Issue  thereon. 

(a)  Sect  65  enacts,  « that  if  (he  surveyor  shall  think  that  any  carriage  way  or  cart  way  i^ 
prejudiced  by  the  shade  of  any  hedges,  or  by  any  trees,  (except  those  trees  planted  for  ornament 
or  for  shelter  to  any  hop  ground,  house,  building,  or  court  yard  of  the  owner  thereof,)  growing 
hi  or  near  such  hedges  or  other  fences,  and  that  the  sun  and  wind  are  excluded  from  such  high- 
way, to  the  damage  thereof,  or  if  any  obstruction  is  caused  in  any  carriage  way  or  cart  way  by 
any  hedge  or  tree,  it  shall  be  lawful  for  any  one  justice  of  &e  peace,  on  the  application  of  the 
aaid  surveyor,  to  summon  the  owner  of  the  land  on  which  such  hedges  or  trees  are  growing 
next  adjoining  to  such  carriage  way  or  cart  way  to  appear  before  the  justices  at  a  qwdal  scsaonf 
for  the  highways  to  show  cause  why  the  said  hedges  are  not  cut,  pruned,  or  pls«hed,  or  audi 
trees  not  pruned  or  lopped,  in  such  manner  that  the  carriage  way  or  cart  way  shall  not  be  pr^ 
judiced  by  the  shade  thereof  and  that  the  sun  and  wind  may  not  be  excluded  from  sudi  carnage 
way  or  cart  way  to  the  damage  thereof,  or  why  the  obstruction  caused  in  such  carriage  way  or 
cart  way  should  not  be  removed ;  and  the  question  as  to  (he  cutting,  pruning,  or  pbshing  sudi 
hedges,  or  the  pruning  and  lopping  such  trees,  or  the  removal  of  sudi  obstruction  as  aforssaid, 
shall,  upon  proof  of  the  service  of  such  summons,  and  whether  the  said  owner  attend  or  not,  be 
determined  at  the  discretion  of  such  last>mentioned  justices ;  and  if  such  justices  shall  order 
and  direct  that  such  hedges  shall  be  cut,  pruned,  or  plashed,  or  such  trees  pruned  or  lopped,  in 
manner  aforesaid,  or  such  obstruction  removed,  the  said  owner  shall  comply  therewith  wMuo 
ten  days  after  a  copy  of  such  order  shall  have  been  left,"  dbc,  **and  in  d^ult  thereof  kbaO 
forfeit,  on  conviction,  a  sum  not  exceeding  40«. ;  and  the  said  surveyor,  if  the  order  of  Ae  sdd 
justices  ii  not  eompUed  with,  shall  and  h6  is  hereby  authorixed  and  required  to  cot,  prane,  <t 
plash  such  hedges,  and  to  prune  and  lop  such  trees,  for  the  benefit  and  improvement  of  the 
highway,  and  to  remove  such  obstruction  as  aforesaid,  to  the  best  of  his  skill  and  judgment,  aitfl 
aocofding  to  the  true  intent  and  meanuig  of  this  act  ;**  the  surveyor  to  be  retmbuniBd  by  Ai 
o#iier  for  the  expenses,  over  and  above  the  forfettnre ;  with  a  power  of  distreas  for  tiia  expen^t 
and  penaltiea. 

8ect  106  cnada  that,  if  any  pennndiall  think  himself  aggrieviBd  by  order,  d^itoliiteii 
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This  cause  was  first  tried  before  Patteson,  J.,  at  the  Sufiblk  Summer 
assizes,  1S40,  and  a  verdict  found  for  the  defendants ;  which  was  afierwardtf 
set  aside  by  the  *Court  of  Queen's  Bench;  and  a  new  trial  was  ^^-jof^ 
ordered.(a)  The  cause  was  tried  a  second  time,  at  the  Suffolk  ^ 
Spring  assizes,  1842,  before  Atcherlcy,  Serjt. :  and  tie  defendants  beloW 
tendered  a  bill  of  exceptions  to  the  learned  judge's  sumnnng  up.  The  jury 
found  for  the  plaintiff  befow.  Judgment  being  signed,  a  writ  of  error  was 
brought  in  the  Exchequer  Chambei'. 

The  bill  of  exceptions  stated  that  on  the  trial  the  plaintiff  below  gare^ 
evidence  that  he,  by  indenture  dated  15th  September,  1836,  demised  to  one 
Butcher,  for  eight  years  to  commence  from  11th  October  dien  next,  a  form 
comprising  the  locus  in  quo,  except  certain  plantations,  and  <«  also  all  and 
all  mannft  of  timber,  timber  trees,  and  other  trees,  stands,  pollards,  bodies 
of  trees,  saplings,  spires,  saltows,  willows,  wood,  underwood,  topwood, 

*bushes,  and  thorns,  other  than  such  bushes  and  (horns  as  shall  be    ^.»^^ 
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necessary  for  the  repairs  of  the  fences  j^  with  liberty  for  him,  (the     *• 

lessor,)  with  servants,  &c.,  from  time  to  time,  &c.,  during  the  demise,  to 

eater  upon  the  said  premises,  to  lop,  top,  fell,  &c.,  and  carry  away  the 

same,  or  any  of  them,  and  to  view  and  see  the  state  and  condition  of  the 

said  premises,  and  to  repair,  &c.  Covenants  (amongst  others)  by  the  lessee, 

« that  the  said  lessee  shall  not  cut  up,  stub  up,  carry,  lop,  top,  fell  or  injure, 

nor  suffer  to  be  so  used,  any  of  the  timber  trees,  pollard  trees  or  wood, 

now,"  &c.,  M  or  at  any  time  during  this  demise,  standing,  growing  or  being 

upon  the  said   demised  premises,  but  shall  and  will  use  his  and  theii 

utmost  endeavours  to  preserve  the  young  and  other  trees,  and  the  fences^ 

onder  the  penalty,"  &c.,  (certain  pecuniary  penalties  were  then  named  foi 

every  timber  tree,  pollard,  &c.^  used  contrary  to  this  covenant ;)  «<  and  also 

tfaail  and  will  yearly,"  &«.,  «<  during,"  &€.,  «<cnt,  cleanse  and  scour  one 

aeventh  part  of  the  fences  and  ditches,"  &c.,  <«  laying  earth,"  &c.,  «aiid 

planting  such  trees  carefully  therein  as  the  said  Abraham  Brook,  bis  heirsf 

or  assigns,  may  fiirnish,  and  direct  to  be  so  planted,"  Jcc* ;  <^  and  during 

the  continuance,"  &c.,  «<  keep,  and  on  the  expiration  or  sooner  determina* 

tion,"  &c.,  <«  leave  all  buildings,"  &c.,  « and  fences  in  a  good,"  &/d.,- 

« repair,  finding  all  materials  except  as  hereinafter  mentioned,  the  said 

Abraham  Brook,  his  heirs  or  assigns,  finding  rough  wood  for  making  such 

repairs,  if  growing  upon  the  premises."  Covenant  on  the  part  of  the  lessbi^ 

diat  he  and  his  heins  should  at  all  times  during,  &c.,  «  find  and  provide  the^ 

said  Robert  Butcher,  if  growing  on  the  premises,  sufficient  rough  timber, 

stakes  and  bushes  for  doing  such  repairs  as  are  hereinbefore  *oove-  ^^ 

nanted  to  be  done  by  him  the  said  Robert  Butcher,  his  executors  or    L 

administralors." 

1*1  (tfie  eaactment  indadaig  orders  under  lecL  65,)  tach  pdftdki  inay  appeal  to  (be  nextgoieial 
«r  qpMiter  mmamw  fint  grang  to  tiie  lurveyor  of  to  the  joilide,  dec^,  by  whoie  adi  die  perty  it 
•ggiieved,  notice  of  appeal,  with  a  atatement  of  Uia  grounda,  within  fiMirtee»daya  aler  miotS 
«r  eomplaint  ihall  ha've  arisen,  and  entering  intorieoogniMnde,  dec. 
^)  JHm*  v<  Jbtfi«y^  a  49«  B«  Ma* 
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The  plaintiflT  gave  eTidence  that  the  farm  demised  was  separated  from 
the  highway  after  mentioned  by  a  feoce  formed  by  a  bank  and  white  thorn 
hedge  growing  on  the  top  thereof  and  part  of  the  demised  farm,  and  tfiat 
there  were  growing  on  the  same  bank,  but  springing  from  a  lower  part 
thereof,  sixteen  thorn  trees  of  upwards  of  fifty  years  growth,  which  before 
committing,  &c.,  had  never  been  cut  down  or  buckheaded,  although  the 
other  thorns  and  bushes  in  the  fence  had  been  frequently  cut  down  within 
a  few  feet  of  the  ground  ;  and  that  the  defendants  cut  down  the  whole  of 
the  said  hedge,  and  the  bushes  and  thorns  there,  and  particularly  the  said 
thorn  trees,  within  a  few  inches  of  the  bank :  and  that,  before  the  defend* 
ants  so  cut  the  same,  and  afler  the  making  of  the  order  hereinafter,  men- 
tioned, the  plaintiff  caused  the  said  fence  and  hedge  to  be  cut,  pruned  and 
plashed,  according  to  the  judgment  of  a  witness  called  by  the  plaintiff,  so 
as  to  comply  with  the  said  order.  And  the  defendants  among  other  things 
gave  evidence  that  what  the  plaintiff's  witnesses  called  thorn  trees  were 
not  thorn  trees  but  thorns ;  and  that,  the  defendants  being  surveyors  of 
the  highways  for  the  said  parish,  a  certain  public  carriage  way  in  the  said 
parish,  adjoining  the  said  farm,  was  prejudiced  by  the  shade  of  the  said 
hedge  between  the  said  farm  and  the  said  highway,  and  that  the  sun  and 
wind  were  by  the  said  hedge  excluded  from  the  said  highway  to  the  damage 
thereof,  and  that  an  obstruction  was  caused  to  the  said  highway  by  the  said 
hedge :  whereupon  the  defendants  applied  to  one  Greorge  Thomas,  a  justice 
of  the  peace- in  and  for  the  said  county,  who  thereupon  on  this  application 
•QoQi  ^^^^^  *^  summons  to  the  plaintiff;  the  material  parts  of  which  sufE- 
^  ciently  appear  from  the  recitals  thereof  in  the  order  hereinafter  set 
forth. 

The  hedge  in  question  is  one  of  the  hedges  mentioned  in  the  said  sum- 
mons. The  plaintiff  below  appeared  ;  and  the  case  was  heard  at  a  special 
session  for  the  highways,  on  27th  November,  1839 ;  when  the  following 
order  was  made. 

<(  Suffolk  to  wit.  Whereas,  on,"  &c.,  conformation  and  complaint  was 
made  on  oath  unto  me,  George  Thomas,  Esq.,  one  of  her  majesty's  justices 
of  the  peace,"  &c.,  <*  and  resworn  on,"  &c.,  «  before  me  George  Thomas, 
and  Robert  Newton  Shawe,  Esq.,  one  of  her  majesty's  justices  of  the 
peace,"  &c.,  <<  by  Edmund  Jenney,  of  Hasketon,"  &c.,  <<  Esq.,  and  one 
of  the  surveyors  of  the  highways  of  the  same  parish,  that  Abraham  Brook, 
of,"  &c.,  (<  being  the  owner  of  a  certain  farm,  hereditaments  and  premises, 
situate  in  the  said  parish  of  Hasketon,  in  the  occupation  of,"  &c.,  <«  hath 
refused  or  neglected  to  cut,  prune  or  plash  the  hedges,  and  to  prune  or  top 
the  trees,  hereinafter  mentioned,  upon  his  said  farm  at  Hasketon  aforesaid, 
^that  is  to  say,)  the  several  trees  on  the  right  hand  side  of  the  carriage  way 
or  cart  way,  situate  in  the  parish  of  Hasketon,  leading,"  &c.,  (other  trees 
were  mentioned,)  <<  and  also  the  trees  and  hedges  on  the  same  side  of  the 
naid  carnage  way  or  cart  way  growing  or  standing  in  a  fence  adjoining  a 
certain  field,  called,"  &c.,  (other  trees  and  hedges  were  then  mentioned) ; 
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<<  whereby  the  sun  and  wind  were  excluded  from  the  said  carriage  way  or 
cart  v^'ay,  to  the  damage  thereof,  and  whereby  al«o  obstructions  were  caused 
in  the  same  carriage  way  or  cart  way,  contrary  to  the  statute  in  that  case,'* 
&c. :  «  and  •whereas,  the  said  Abraham  Brook  having  appeared  ^ 
before  us  the  said  justices  at  a  special  sessions  for  the  highways  t. 
held  at,"  &c.,  <<  on,"  &c.,  <<  in  pursuance  of  a  summons  duly  served  upon 
him  to  answer  the  said  charge,  and  the  said  offence  having  been  fully 
proved  before  us  upon  the  oath  of  George  Runnacles,  also  one  of  the  sur- 
veyors of  the  said  highways,  we  the  said  justices  do  hereby  order  the 
said  Abraham  Brook  to  cause  the  said  hedges  to  be  cut,  pruned  or  plashed, 
and  the  said  trees  to  be  pruned  or  lopped,  and  the  said  obstruction  com* 
plained  of,  to  the  injury  or  damage  of  the  said  highway,  removed,  within 
ten  days  from  the  service  hereof;  and  we  do  also  hereby  order"  costs  to 
be  paid  by  Brook  to  Jenney.     «  Given,"  &c.  (27th  November,  1839.) 

The  plaintiff  below  was  served  with  a  copy  of  the  order  on  the  day  fol- 
lowing the  date  thereof.  And  the  defendants  below  also  gave  evidence 
that  the  plaintiff  afterwards,  although  more  than  ten  days  had  elapsed  from 
the  day  of  the  service  of  the  said  order,  had  not  caused  the  said  hedge  to 
be  cut,  pruned  or  plashed  so  that  the  sun  and  wind  should  not  be  excluded 
from  the  said  way  to  the  damage  thereof,  or  the  said  obstruction  removed. 
Whereupon  the  defendants,  being  surveyors  as  aforesaid,  on,  &c.,  proceeded 
to  cut,  prune  and  plash  the  said  hedge  for  the  benefit  and  improvement  of 
the  said  highway,  and  to  remove  such  obstruction  as  aforesaid  to  the  best 
of  their  skill  and  judgment,  and  in  so  doing  cut  down  the  said  thorn  trees 
or  thorns ;  for  which  cutting,  pruning  or  plashing  this  action  was  brought. 
And  thereupon  the  counsel  for  the  defendants  insisted  that  the  plaintiff  could 
not  maintain  the  action  by  reason  of  the  lease  to  Robert  Butcher,  and  that 
the  •trees,  bushes  and  thorns  in  the  declaration  mentioned  were 
not  the  trees,  bushes  and  thorns  of  the  plaintiff,  and  were  not  ex-  L 
cepted  from  the  said  demise :  but  the  counsel  for  the  plaintiff  insisted  that 
the  said  thorn  trees,  or  thorns,  and  the  bushes  and  thorns  forming  the  said 
fence,  were  excepted  out  of  the  said  demise,  and  were  the  thorns,  thorn 
trees  and  bushes  of  the  plaintiff,  and  that  the  plriintiff  could  maintam  his 
said  action  notwithstanding  his  said  lease.  And  the  said  justice  then-  and 
there  held,  and  affirmed,  that  the  plaintiff  could  maintain  the  action  notwith- 
standing the  said  demise,  and  that  the  said  trees,  bushes  and  thorns  were 
excepted  from  the  said  demise,  and  were  the  trees,  bushes  and  thosns  of  the 
plaintiff.  And  the  counsel  for  the  defendants  further  insisted  that  the  order 
hereinbefore  mentioned  was  a  good  order  in  point  of  law  r  but  the^said  jus- 
tice then  held,  and  affirmed,  and  directed  the  jury,  that  the  said  order  wa& 
bad  on  the  face  of  it.  And  the  counsel  for  the  defendants  fiicther  insisted 
that,  the  said  order,  even  if  bad  in  law,  yet  being  a  subsisting  order,  the 
defendants  were  justified  in  committing  the  tres{)as6es  aforesaid :  but  the 
•aid  justice  held  and  affirmed,  and  directed  the  jjucy,,  tha^„  if  the  said  order 
were  bad  in  law,  the  defendants  could  not  justify  the  said,  trespass  under  itv  - 
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and  the  said  justice  further  directed  the  jury  that,  if  the  said  trees,  bushes 
and  thorns  were  in  fact  cut,  pruned  and  plashed  by  the  defendants,  the  jaiy 
should  6nd  a  verdict  for  the  plaintiff.  Whereupon  the  counsel  for  the  de- 
fendants, conceiving  that  the  jury,  being  directed  as  aforesaid,  were  misdi- 
rected as  to  the  legal  effect  of  the  said  lease  and  the  said  order,  made  their 
exceptions,  &c. 

^^   •  •The  case  was  argued  in  Easter  vacation.  May  9th,  i844,  before 

•I  TiNDAL,  C.  J.,  Pollock,  C.  B.,  Parke,  ALDEKS0N,(a)  and  Rolfe, 
Bs.,  and  Cresswell,  J. 

Martin^  for  the  plaintiffs  in  error,  (the  defendants  below.)  first,  as  to 
the  exception  in  the  lease.  There  is  an  exception  out  of  the  exception,  so 
that  the  thorns  and  bushes  necessary  for  repairing  fences  passed  to  the 
lessee  under  the  demise,  which  is  an  ordinary  demise,  and  but  for  the  ex- 
ception would  pass  thorns  and  bushes  to  the  lessee ;  and  the  eifect  of  the 
provision  as  to  repairs  is  that,  so  far  as  any  of  the  excepted  matters  shall 
be  necessary  for  repairs,  the  lease  shall  operate  in  the  ordinary  way ;  there- 
fore, the  law  of  bote,  Co.  Lit.  41  b,  does  not  apply  to  the  present  case, 
which  rests  entirely  on  the  contract  between  the  parties :  and,  the  fences, 
and  the  thorns  and  bushes  which  formed  the  fences  or  should  be  necessary 
for  the  repairs,  passing  to  the  lessee,  (who  by  the  terms  of  the  lease  is 
bound  to  repair,  so  that  some  thorns,  &c.,  must  have  passed  to  him,}  it  ought 
to  have  been  left  to  the  jury  to  find  whether  the  thorns,  &c.,  that  were  cut 
formed  part  of  the  fences,  or  were  necessary  to  the  repairs. 

Secondly,  as  to  the  validity  of  the  order.  The  general  highway  act, 
5  &  6  W.  4,  c.  50,  s.  65,  is  framed  so  as  to  meet  two  different  modes  in 
which  a  highway  may  be  prejudiced  by  trees  on  the  road  side ;  one  by  the 
exclusion  of  the  sun  and  wind,  the  other  by  actual  obstruction.  The  order, 
after  str.ting  a  complaint  that  the  trees  and  hedges  in  question  both  excluded 
^  the  sun  and  wind,  and  obstructed  the  carriage  way,  finds  that  •the 

*  "said  offence"  was  fully  proved.  It  is  established  by  Rex  v.  The 
Undertakers  of  the  Mre  and  Calder  JVamgation^  2  T.  R.  660,  and  numerous 
authorities  collected  in  Burn's  Justice  by  D'Oyley  and  Williams,  vol.  i. 
p.  693,  note  (a),  that  this  court  will  intend  an  order  of  justices  to  be  right 
if  the  contrary  does  not  appear.  It  is  no  forced  interpretation  here  to  say 
that  the  word  «  obstruction"  is  a  general  term  including  obstruction  of  the 
sun  and  wind  as  well  as  of  the  road :  and  the  word  »<  offence"  manifestly 
includes  both  the  damage  and  the  actual  obstruction.  At  all  events  the 
order  is  good  as  to  the  latter.  This  point  did  not  arise  in  the  Queen's 
Bench,  where  the  plaintifi*  below  was  entitled  to  have  a  new  trial  if  the 
order  was  bad  as  to  any  part ;  here  the  judgment  must  be  reversed  if  the 
ord«r  is  good  as  to  any  part ;  far  the  part  which  is  good  might  justify 
some  of  the  trespasses,  and  so  reduce  the  damages,  even  if  it  did  not  justi^ 
Che  whole. 

(a)  In  tiie  ooune  of  the  ars^iiment,  Aldenon,  B.,  left  the  oouit to  goto  the  Centnl  CitinW 
Crjrt;  hut  Ihe  aiaament  proceeded  hj  oooient 
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Thirdly,  assuming  the  order  to  be  defective,  are  the  defendants  tres- 
passers? Their  duty  to  protect  the  highways  from  damage  and  obstruction 
exists  independently  of  the  order.  [Cresswell,  J.  But  does  their  duty 
to  do  such  things  as  are  directed  by  this  order  arise  before  the  owner 
neglects  to  obey  it  ?]  In  some  respects  not ;  but,  though  the  thing  to  be 
done  is  the  same  thing,  whether  it  be  done  by  the  owner  or  the  surveyors, 
as  the  thing  which  is  ordered,  the  surveyors  do  it  by  virtue  of  thpir  general 
duty  and  not  under  the  order,  to  which  they  are  not  privy,  ana  uue  contents 
of  which  the  statute  does  not  give  them  any  means  of  learning.  The  plain* 
tiff,  on  the  contrary,  was  served  with  the  order,  and  might  •have  ^ 
appealed  against  it  under  sect.  105 :  it  would  be  unreasonable  to  L 
hold  that,  after  neglecting  to  do  so,  he  can  treat  the  surveyors  as  tres- 
passers for  doing  the  thing  ordered :  as  between  these  parties  it  must  be 
held,  as  was  done  in  Hall  y.  Biggs^  2  Salk.  674,  that  the  order,  being  a 
judicial  act,  is  not  absolutely  void,  but  voidable,  and  continues  an  order 
till  avoided.  This  point  was  not  discussed  in  the  Queen's  Bench.  And, 
even  as  to  the  question  which  was  decided  there,  the  nature  of  things  shows 
that  the  order  must  be  general  in  its  terms :  it  could  not  possibly  enumerate 
the  twigs  to  be  cut :  the  obvious  meaning  is  that  the  cutting,  pruning  and 
plashing  shall  be  to  such  an  extent  as  shall  remove  the  obstructions.  The 
damage  and  obstruction  to  the  highway  may  have  amounted  to  a  nuisance 
at  common  law,  which  the  defendant  might  have  abated  independently  of 
the  statute. 

J&//y,  contr^.  First,  as  to  the  exception  in  the  lease.  The  point  now 
made  was  not  raised  at  the  trial,  and  is  not  the  point  intended  to  be  raised 
in  the  bill  of  exceptions.  At  the  trial  it  was  urged  as  a  ground  of  nonsuit ; 
and  the  judge  was  not  asked  to  put  any  question  to  the  jury  as  to  the  thorns 
or  bushes  being  necessary  for  repairs.  [Cresswell,  J.  When  a  point  is 
urged  as  affording  an  answer  to  the  action,  the  judge  may  hold  either  that  it 
does  or  that  it  does  not,  or  that  it  depends  upon  the  finding  of  the  jury.  Is 
not  it  enough  in  a  bill  of  exceptions  to  say  that  the  direction  is  wrong,  with- 
out going  on  to  state  what  would  have  been  correct  in  law  ?  Parke,  B. 
The  point  seems  very  clearly  expressed.  The  •learned  judge  con-  r,«o4 
strued  the  exceptions  to  comprise  all,  subject  to  a  liberty  in  the  ^ 
tenant  to  take  bote.  The  question  is  whether  that  was  right.  Pollock,  G.  B. 
The  exception  in  the  lease  may  be  so  construed  as  to  comprise  all  the 
bushes  that  bodily  formed  part  of  the  fence ;  but  that  would  be  unreason- 
able, for  the  lessor  might  then  cut  down  the  fences  all  over  the  farm.]  The 
distinction  between  the  thorn  bushes  and  the  thorn  trees  was  not  advertea 
to  at  the  trial,  where  the  attention  of  all  parties  was  turned  exclusively  to 
the  sixteen  trees.  [Tindal,  C.  J.  The  covenant  to  provide,  if  growing  oc 
the  premises,  bushes  for  repairs  shows  that  the  bushes  remained  in  the  lessor  - 
the  common  form  is  to  except  firebote,  which  is  a  mere  liberty.  Cress 
WELL,  J.  There  might  be  fifty  acres  of  bushes,  and  one  acre  only  necea 
sary  for  repairs:   which  acre  is  excepted?]    That  question  shows  the 


334        Jenney  v.  Brook.  T.  V.  1844. 

substantial  intention  to  be  to  except  bushes  of  all  descriptionS|  though 
bodily  forming  part  of  the  fence.  Were  it  otherwise,  to  whom  would  they 
belong  when  nothing  was  wanted  for  repairs  ?  It  is  clear  that  some  are  ex- 
cepted from  the  demise ;  primsi  facie,  all  are  excepted ;  and  no  evidence 
was  given  of  any  being  necessary  for  repairs. 

Secondly,  as  to  the  validity  of  the  order.  It  is  <<  a  general  principle  of 
law,  wherever  a  power  is  given  to  particular  persons  to  do  any  written 
^ct  in  any  particular  manner,  or  under  certain  particular  circumstances, 
whether  it  be  to  parish  officers  or  magistrates,  to  grant  certificates  under 
which,  if  duly  executed,  other  persons,  especially  public  officers,  are  bound 
to  act,  or  to  grant  warrants,  or  make  orders,  that  their  authority  must 
appear  upon  the  instrument  itself.  It  must  thereby  appear  that  they  are  the 
^  persons  authorized,  and  that  •the  certificate^  warrant,  or  order,  was 

^  made  in  the  manner  and  under  the  circumstances  required.  Other- 
wise" it  « is  not  obligatory,  but  void ;"  Bex  v.  Austreyy  6  M.  &  S.  319, 324 : 
and  any  multiplication  of  the  links  of  the  chain  makes  no  difTerence:  if 
the  original  order  on  which  proceedings  are  founded  is  defective  in  thia 
respect,  those  subsequent  proceedings  are  void,  though  themselves  perfect 
in  point  of  form ;  Regina  v.  Martin^  2  Q.  B.  1037,  note  (a).  It  is  said 
indeed  that  the  surveyors  did  not  act  on  the  order  now  under  consideration, 
that  it  is  not  addressed  to  them,  and  that  they  were  no  parties  to  it :  but 
sect.  65  shows  that  they  originate  the  proceeding,  and  that  the  summons 
issues  on  their  application  ;  and,  whether  it  be  addressed  to  them  or  not, 
the  only  case  in  which  they  are  authorized  themselves  to  cut,  prune  or  plash 
the  hedges  is,  «<  if  the  order  of  the  said  justices  is  not  complied  with :" 
that  must  mean  a  binding  order,  satisfying  in  itself  (he  several  matters  men- 
tioned in  the  earlier  part  of  the  section,  not  any  order,  perhaps  by  a  wrong 
magistrate,  or  on  a  wrong  person,  that  the  surveyors  may  think  proper  to 
obey.  The  order  is  bad,  at  all  events,  in  part.  The  enactment  authorizes 
the  justices  to  make  an  order  that  the  hedges  shall  be  cut,  pruned  or  plashed 
^<in  manner  aforesaid,**  i.  e.,  <'  in  such  manner  that  the  carriage  way  or  cart 
way  shall  not  be  prejudiced  by  the  shade  thereof,  and  that  the  sun  and  wind 
may  not  be  excluded  from  such  carriage  way  or  cart  way  to  the  damage 
thereof."  But  this  order  is  <<  to  cause  the  said  hedges  to  be  cut,  pruned  or 
plashed,  and  the  said  trees  to  be  pruned  or  lopped,"  which  is  not  authorized 
,«.«^  by  the  act ;  and  the  words  which  follow,  «<  and  the  said  *obstruc- 
•l  tion  complained  of,  to  the  injury  or  damage  df  the  said  highway, 
removed,"  are  unintelligible ;  the  order  does  not  charge  an  obstruction  to 
the  highway  by  a  hedge  or  tree :  it  seems  rather  to  refer  to  some  obstruc- 
tion of  the  sun  and  wind  to  the  damage  of  the  highway :  nor  do  the  words 
in  the  recital,  «<  uiiereby  also  obstructions  were  (^used  in  the  same  carriage^ 
way,"  amount  to  a  charge  of  an  obstruction  of  the  highway ;  that  would 
not  be  sufficient  in  an  indictment  for  an  obstruction.  Stat.  5  &  6  W.  4, 
c.  60,  8.  65,  creates  two  ofiences,  injury  by  shading,  and  actual  obstmo 
ion.     [Cbesswell,  J.   Both  may  happen  from  the  same  omission.]   They 
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.re  to  be  remedied  in  diflerent  manners.  [Parke,  B.  Both  might  be  reme- 
died by  lopping.]  The  statute  contemplates  different  proceedings  in  the 
two  cases :  where  the  offence  is  exclusion  of  the  sun  and  wind,  the  sum- 
mons is  to  show  cause  why  <«  the  said  hedges  are  not  cut,"  &c. ;  where  the 
offence  is  actual  obstruction,  the  summons  is  to  show  cause  why  the  ob- 
struction <<  should  not  be  removed :"  it  would,  therefore,  be  improper  to 
mix  the  two  proceedings  together,  even  if  there  were  a  distinct  allegation 
of  obstruction  by  a  hedge  or  tree,  which  there  is  not.  If  this  order  is  to 
be  construed  as  a  conviction  for  not  pruning  and  plashing,  the  mandatory 
part  is  defective  for  not  adding  « in  such  manner  that  the  carriage  way," 
&c.,  «« shall  not  be  prejudiced,"  &c. ;  if  the  order  operates  as  a  conviction 
for  actual  obstruction,  the  answer  is  that  omitting  to  cut  and  prune,  &c., 
whereby  an  obstruction  is  caused  in  the  highway,  is  not  an  offence  within 
the  act.  [Pollock,  C.  B.  Might  not  the  omission  to  lop  cause  such  an 
obstruction  ?]  That  might  be  so  as  ma*ter  of  evidence ;  but  then  the  charge 
ought  to  be,  •in  the  words  of  the  act,  of  an  obstruction  caused  by  ^ 
a  hedge  or  tree.  Instead  of  that  the  two  charges  are  mixed  >- 
together :  the  order  is  bad  as  to  the  first  for  the  reasons  already  mentioned  ; 
and  the  second  alleges  only  some  obstruction  consequential  on  the  offence 
first  charged. 

There  b  another  objection  which  goes  to  the  whole  order :  the  party  is 
not  shown  to  be  the  owner  of  land  on  which  such  trees  and  hedges  are 
growing  <a  next  adjoining  to  such  carriage  way,"  within  sect.  65 :  they  are 
alleged  only  to  be  growing  «  on  the  right  hand  side  of  the  carriage  way :" 
but  a  house  may  be  on  the  right  bank  of  the  Thames,  and  yet  not  adjoin 
to  the  river.  Here,  if  a  narrow  slip  intervenes,  the  case  is  one  to  which 
the  statute  does  not  apply;  there  is  nothing  from  which  any  intendment  can 
be  drawn. 

Martin^  in  reply.  The  effect  of  the  lease  may  be  to  put  detached  thorns 
and  bushes  on  the  same  fooling  as  trees,  which  the  lessor  is  expressly  em- 
powered to  enter  and  cut  at  all  times  during  the  demise ;  but,  as  regards 
the  fences,  the  tenant  distinctly  covenants  to  cut  one  seventh  part  of  them 
every  year.  Besides  this,  he  covenants  to  keep  the  fences  in  repair  during 
the  term,  and  to  leave  them  in  repair  at  the  end  of  the  term;  how  could  he 
do  that,  if  the  fences  did  not  pass  to  him  so  that  he  might  cut  them  when 
necessary  ?  It  does  sufficiently  appear,  on  a  fair  construction  of  the  order, 
that  the  land  is  next  adjoining  to  the  highway. 

Ciur.  adv.  vult. 

TtNDAL,  C.  J.,  now  delivered  the  judgment  of  the  court.  After  stating 
the  pleadings  and  the  evidence  *as  set  forth  in  the  bill  of  excep-  ^^^^e^ 
lions,  his  lordship  proceeded  as  follows.  '- 

The  counsel  for  the  defendants  on  the  trial  insisted,  first,  that  the  plain- 
tiff could  not  maintain  the  action,  because  the  thorns  and  bushes  cut  by  the 
(lefendanta  were  not  excepted  from  the  demise,  and  consequently  belonged 
y>  the  tenant.     My  brother  Atcherley  held  that  they  were  excepted,  and 
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directed  the  jury  that,  if  the  trees,  thorns,  and  busheL  were  cut,  pruned, 
and  plashed  by  the  defendants,  a  verdict  should  be  found  for  the  plaintiflfl 
The  counsel  for  the  defendants  excepted  to  this  direction :  and  the  first 
question  for  us  to  decide  is,  whether  the  exception  is  well  founded. 

It  was  argued  before  us  that  the  direction  was  wrong,  and  that  a  ques- 
tion of  fact  should  previously  have  been  submitted  to  the  jury,  viz.,  whether 
the  bushes  and  thorns  so  cut  were  a  part  of  the  hedge  or  fence  or  not,  or 
were  necessary  for  repair  of  fences ;  for  that,  if  they  were  either,  they  were 
not  excepted  from  the  demise.  It  was  answered,  and,  we  think,  rightly, 
that  such  a  question  was  immaterial,  for  that  trees  and  bushes  were  excepted 
whether  part  of  the  fences  or  not,  or  whether  they  might  be  necessary  for 
repair  or  not.  The  exception  is  of  all  manner  of  trees,  pollards,  saplings, 
spires,  wood,  &c.,  bushes  and  thorns  other  than  such  bushes  and  thorns  as 
should  be  necessary  for  the  repair  of  fences  •  and  these  last  wonis,  we  think, 
are  to  be  construed  not  to  except  out  of  the  exception  any  certain  definite 
bushes  and  thorns.  What  are  to  be  excepted  depends  upon  the  contin- 
gency of  their  being  found  necessary  at  some  future  time  for  repairs ;  and 
it  seems  to  us  that  the  true  meaning  of  this  clause  is  to  preserve  to  the 
•QQQi  ^^^^^^  ^^^  "g'^t  ^^  taking  all  or  parts  of  such  'thorns  and  bushes 
^  for  repairs,  when  required,  for  which  probably  the  assignment  of 
the  landlord  would  be  necessary,  acconling  to  his  covenant.  We,  there- 
fore, think,  though  the  lord  chief  baron  feels  some  degree  of  doubt  upon 
this  point,  that  all  trees  and  all  bushes,  whether  forming  part  of  the  fences 
or  not,  or  necessary  for  repairs  or  not,  are  excepted  from  the  demise ;  and, 
as  timber  trees,  though  in  hedgerows,  and  though  the  body  of  the  tree  might 
form  a  part  of  the  fence,  would  not  pass  to  the  tenant,  but  might  be  cut 
down  by  the  landlord,  leaving  the  tenant  under  the  obligation  to  repair  the 
gap  thereby  made  in  the  fences,  so,  in  like  manner,  bushes  and  thorns  might 
be  cut  down  and  removed.  The  first  exception  therefore  to  my  brother 
Atcherley's  direction  cannot  prevail. 

The  second  objection  taken  on  the  trial  was  to  the  validity  of  the  order 
of  the  justices.  My  brother  Atcherlry  ruled  that  the  order  was  altogether 
bad,  on  the  face  of  it.  The  defendants  then  insisted  that,  if  it  were  so, 
still  the  defendants  were  justified  in  acting  as  they  did,  there  being  a  sub- 
sisting order  unappealed  from,  and  disobeyed.  The  learned  judge  held 
that  the  defendants  were  not  justified  unless  the  order  was  valid. 

In  the  propriety  of  this  latter  ruling  we  all  concur,  being  of  opinion  that 
the  surveyors  cannot  act  unless  there  has  been  a  previous  default  of  the 
party  in  obeying  a  valid  order.  It  is  no  answer  to  say  that  the  party  might 
have  appealed  from  it,  and  that,  if  he  did  not,  third  persons  might  act  as 
if  tie  had  acquiesc  d  :  so  to  hold,  would  be  to  deprive  the  party  of  part  of 
•Q^m  ^^^  ^'""^  ^^^  appeal  allowed  by  the  statute,  viz.  fourteen  days ;  'the 
^     surveyors  being  authorized  to  act  at  the  expiration  often. 

The  only  remaining  question  is,  whether  the  direction  of  the  learned 
'udge  that  the  order  was  invalid  altogether  can  be  supported  ?    We  think 
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it  cannot ;  and  that  it  is  bad  in  part  only.  When  this  case  was  before  the 
Court  of  Queen's  Bench,  after  the  first  trial,  2  Q.  B.  265,  that  court  directed 
a  new  trial,  my  brother  Patteson  having  been  of  opinion,  on  the  trial,  that 
the  order  was  good  and  a  protection  to  the  surveyors  as  to  all  they  did,  but 
the  court,  and  my  brother  Patteson  also,  on  further  consideration,  think- 
ing that  the  order  was  bad ;  and  the  principal,  if  not  the  sole,  ground 
assigned  was  that  the  direction  in  the  order  to  cut  and  plash  was  general, 
without  any  description  of  the  extent  to  which  it  was  to  take  place,  so  that 
any  cutting,  pruning,  or  plashing  would  have  been  a  compliance  with  the 
order.  This  was  all  that  was  necessary  to  be  decided  on  a  motion  for  a 
new  trial.  But  we  are  now  called  upon  to  decide  whether  the  order  was 
altogether  invalid ;  for,  if  it  was  invalid  in  part  only,  and  the  remainder  was 
a  justification  for  any  of  the  acts  done,  the  direction  of  my  brother  Atcher- 
LEY  was  wrong. 

On  the  argument  before  us  it  was  contended  that  the  construction  of  the 
order  by  the  Court  of  Queen's  Bench  was  wrong,  and  that  it  was  plain  that 
the  justices  intended  that  the  cutting,  pruning,  and  plashing  should  be  made 
to  such  an  extent  as  to  remove  the  obstruction  of  the  access  of  sun  and  air 
to  the  road,  as  well  as  the  obstruction  in  the  highway  itself,  by  the  hedges 
and  trees  adjoining.  We  cannot,  however,  concur  in  this  •mode 
of  reading  the  order.  We  agree  that  a  reasonable  construction  must  ^ 
be  put  upon  the  whole  instrument,  without  making  any  intendment  for  or 
against  it ;  but  it  appears  to  us  by  the  context,  which  contains  a  recital  of 
the  summons,  that  the  exclusion  of  the  sun  and  wind  by  the  trees  and 
hedges,  and  the  obstruction  of  the  road,  are  treated  as  difTerent  things,  (as 
indeed  the  enactment  of  stat.  5  &  6  W.  4,  c.  50,  s  65,  clearly  means  that 
they  should  be,)  and,  consequently,  there  is  no  dire^Aton  in  the  order  as  to 
the  extent  to  which  the  cutting  and  pruning  is  to  take  place,  with  reference 
to  the  injury  to  the  high  road  by  the  exclusion  of  the  sun  and  wind.  If  the 
order  had  followed  the  summons  in  this  respect,  and  haA  directed  the  plain- 
tiff to  cut,  prune,  and  plash  the  hedges,  and  prune  and  \op  the  trees,  so  as 
to  prevent  the  sun  and  wind  from  being  excluded,  it  mig\\t  have  been  sufE* 
cient  without  any  precise  orders  as  to  the  number  of  feet  o'  icches  that  were 
to  be  cut.  We  therefore  agree  with  the  Court  of  Queea  :ir  Bench  in  the 
Tiew  which  they  took  of  this  part  of  the  order. 

But  it  is  said  that  the  remainder  of  the  order  is  good,  anO  is  sufficient  to 
justify  the  defendants  in  removing  any  actual  obstruction  fo  the  highway 
by  the  hedges  or  trees,  or  at  least  such  as  were  caused  b}  lie  projecting 
branches  of  the  trees  or  hedges,  and  which  might  be  removed  by  cutting, 
plashing,  lopping,  or  pruning,  though  it  would  not  justify  such  iiTther  cut- 
ting as  was  necessary  to  prevent  the  hedges  or  trees  from  dan\Y.3iig  the 
load  by  excluding  the  access  of  sun  and  wind.  And  we  are  of  opi.nvn  that 
the  order  in  this  respect  is  good,  and  that,  reading  the  summons  anO  n^ter 
together,  it  sufficiently  appears  that  there  is  a  complaint  by  the  •sur-  n*  >  ^^ 
Tejfor  of  obstruction  to  the  road  by  hedges  and  trees  which  required    ^ 
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cutting,  plashing^  pruning,  and  lopping,  and  a  directioA  to  remove  that 
obstruction. 

So  far  howcTer  as  it  relates  to  the  trees  the  order  is  defective,  as  there  is 
no  statement  that  they  were  not  planted  for  ornament,  or  shelter  of  a  hoD 
ground,  &c.,  which  trees  are  excepted  in  the  sixty-fifdi  section^    It  is  good 
however,  in  respect  of  the  hedges. 

It  was  however  objected  to  the  order,  that  it  was  altogether  bad,  for  the 
want  of  a  statement  that  the  plaintiff  was  the  owner  of  the  land  next  adjoia- 
ing  to  the  road.  But  we  think  that  the  statement  that  the  trees  were  grow- 
ing on  the  plaintiiT's  fence,  and  on  the  side  of  the  road,  is  equivalent.  Thej 
could  not  be  growing  on  the  road  nde,  unless  they  were  close  to  it,  accord- 
ing to  the  strictest  construction  of  the  language. 

We  are  therefore  of  opinion  that  the  order,  though  informal,  is  good  in 
part,  and  gave  authority  to  the  defendants  to  cut,  prune,  and  plash  the 
hedges  so  as  to  remove  the  actual  obstruction  to  the  carriage  way,  occa- 
sioned by  the  branches  of  the  thorns,  bushes,  and  shrubs  forming  part 
thereof,  but  no  further.  Therefore  there  must  be  a  venire  de  novo  ;  and, 
on  the  new  trial,  the  jury  will  have  to  inquire  whether  the  defendants  did 
more  than  this,  and  to  assess  the  damages  incurred  by  the  plaintiff  if  they 
did.  Venire  de  novo  awarded. 
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June  26. 

Stat  13  G.  8,  c.  76,  ■.  64,  empowered  the  court  trying  an  indictment  lor  non-iepair  of  a  higii- 
way  to  award  coets  if  the  defence  was  firivoIouB.  Stat.  43  G.  3,  c.  59,  a.  1,  enacts  that  ail 
**  matters,  and  things,  in  the  said  act  contained,  relating  to  highways,"  shall,  so  far  as  applica- 
ble, be  extended  and  applied  to  county  bridges  **bs  fully  and  effectually  as  IT  the  same  and 
every  part  thereof  were  herein  repeated  and  re-enacted." 

Htldy  that  the  clause  as  to  costs  in  stat  13  G.  3,  c  78,  was  substantively  re-enacted  in  slat  43 
G.  3,  c  69,  with  reference  to  county  bridges^  and  therefore  was  not  repealed  when  stat  5  &  6 
W.  4,  c.  60,  repealed,  in  general  terms,  stat  13  G.  S,  c  78. 

The  judge  who  tries  an  indictment  for  non-repair  of  a  bridge,  rerooved  by  certiorari,  may  certii^ 
afier.the  assizes  that  the  defence  was  frivolous,  and  by  such  certificate  award  payment  of  ooets 
to  the  prosecutor,  which  will  be  enforced  by  the  court  in  banc. 

Ak  indictment  against  the  defendants  for  non-repair  of  a  county  bridge 
was  removed  into  this  court  by  certiorari,  and  tried,  before  Gu&ney,  B.,  at 
the  last  Summer  assizes  for  Merionethshire ;  when  a  verdict  of  Guilty  was 
returned. 

In  last  Michaelmas  vacation  the  learned  baron,  after  hearing  the  parties 
on  summons,  made  the  following  certificate  and  order,  ^  I  certify  that  the 
defence  to  this  indictment  was  frivolous,  and  order  that  the  defendants  pay 
costs  to  the  prosecutors.  J.  Guhney.''  The  prosecutors  then  obtained  a 
side-bar  rule  for  taxation  of  their  costs,  judgment  having  previously  been 
signed  on  the  postea,  In  last  Hilary  term,  a  rule  nisi  was  obtained  for 
setting  aside  the  certificate  and  rule  for  taxation.(a) 

(j)  8e^  as  to  the  practice*  Rtg.  w.Pembridge,  8  Q.  B.  901, hoIa (a). 
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Welsby  now  showed  cause.    Although  stat.  5  &  6  W.  4,  c.  50,  s.  98^ 
empowers  the  court  before  which  any  indictment  is  preferred  ((for  not 
lepairing  highways"  to  give  the  prosecutor  costs  if  the  defence  appear  ta 
have  been  frivolous,  it  appears,  on  reference  to  the  interpretation  clause^ 
sect.  5,  that  the  word  (« highways"  does  not  include  county  bridges.     The. 
costs,  therefore,  could  not  be  given  under  that  act.     *But  stat.  13    p«^ . . 
G.  3,  c.  78,  s.  64,  enacts  ^  that  it  shall  and  may  be  lawful  for  the     '- 
court  before  whom  any  indictment  or  presentment  shall  be  tried  for  not  repair- 
ing  highways,  to  award  costs  to  the  piosecutor,  to  be  paid  by  the  person 
or  persons  so  indicted  or  presented,  if  it  shall  appear  to  the  said  court  that 
the  defence  made  to  such  indictment  or  presentment  was  frivolous."  And  by 
stat.  43  G.  3,  c.  59,  s.  1,  it  is  enacted  that  the  surveyor  of  bridges  in  every 
county  in  England  may  take  materials  for  the  repair  of  county  bridges  and 
the  roads  at  the  ends  thereof,  and  may  remove  obstructions  from  such  roads 
and  bridges,  in  such  and  the  same  manner  as  surveyors  of  highways  are 
authorized  so  to  do  by  stat.  13  G.  3,  c.  78 :  and  that  (( the  several  powers, 
and  authorities  thereby  vested  in  the  surveyor  or  surveyors  of  highways,  as 
well  for  the  getting  of  materials  as  the  preventing  and  removing  of  all 
nuisances  and  anooyances  from  such  bridges  and  roads,  shall  be  and  the. 
same  are  hereby  vested  in  the  sunreyor  and  surveyors  of  county  bridges,, 
and  the  roads  at  the  ends  thereof  as  aforesaid ;  and  the  several  penalties^ 
forfeitures,  matters,  and  things,  in  the  said  act  contained,  relating  to  high- 
ways, shall  be  and  the  same  are  hereby  extended  and  applied,  as  far  as  the 
same  are  applicable,  to  such  bridges,  and  the  roads  at  the  ends  thereof  aa 
aforesaid,  as  fully  and  effectually  as  if  the  same  and  every  part  thereof  were 
herein  repeated  and  re-enacted."    Stat.  5  &  6  W.  4,  c.  50,  s.  1,  repeals 
ftat.  13  G.  3,  c.  78,  but  not  stat.  43  G.  3,  c.  59  ;  and  therefore  the  act  of 
13  G.  3,  still  remains  in  force,  so  far  as  it  is  incorporated  in  stat.  43  G.  3,, 
e.  59 ;  that  is,  so  far  as  its  provisions  are  applicable  to  those  of  the  latter 
act.   The  judge  who  tried  the  case  is  the  proper  authority  to  •certify     p^«.- 
ander  stat.  5  &  6  W.  4,  c,  50,  s.  98 ;  R^gina  v.  Pembridge^  3  Q.  B.     ^  ^45 
901 ;  and  there  the  judge  was  considered  to  have  the  same  power  as  under 
stat.  13  G.  3,  c.  78,  s.  64.     The  application  for  a  rule  in  this  court  to 
enforce  payment  of  the  costs  was  correct  in  practice ;  Regina  v.  Preston^ 
7  Dowl.  P.  C.  593.(a)     (These  two  points  were  not  disputed.) 

Godson  and  Hodges^  contrd.  Slat.  5  &  6  W.  4,  c.  50,  s.  1,  enacts  that 
stat.  13  G.  3,  c.  78,  and  othe  renumerated  acts,  «  shall  be  and  the  same  are 
hereby  repealed :"  the  consequence  is  that  stat.  43  G.  3,  c.  59,  is  repealed, 
10  far  as  stat.  13  G.  3,  c.  78,  is  incorporated  with  it.  The  effect  of  stat* 
^  G.  3,  c.  59,  was  to  establish  a  new  subject  matter  to  which  the  prior  act 
might  apply ;  the  provision  as  to  certifying  for  costs,  in  stat.  13  G.  3,  c.  78, 
i<  64,  became  referable  to  proceedings  for  non-repair  of  bridges:  but  there 
is  no  reason  to  presume  that,  when  that  clause  was  repealed  as  to  the  matters 

C<i)  See  the  earlier  cue  of  Regina  ▼.  Preston,  2  Moo.  A  R.  137,  and  the  comment  upon 
Ml  by  Lord  Denman,  C.  J.,  in  JUgina  ^9.  Ptmbridge,  d  Q.  B.  905. 
VOL.  VI.  ti6 


345      Reg.  v.  Inhab.  of  Merionethshire.  T.  V.  1844. 

comprehended  in  the  same  statute,  the  legislature  meant  it  still  to  operate 
on  the  subject  matters  of  stat.  43  G.  3,  c.  59.  Nothing  to  this  effect  is 
contained  in  any  provision  as  to  costs  in  stat.  5  &  6  W.  4,  c.  50.  [Cole- 
EiDGE,  J.  According  to  your  argument,  there  are  no  means  now  by  which 
a  prosecutor  can  recover  costs  if  the  defence  is  frivolous.]  The  only  pro* 
vision  as  to  costs  in  5  &  6  W.  4,  c.  50,  is  in  sect.  95.  [  Welshy.  Thai 
applies  only  to  the  case  of  an  indictment  directed  by  justices,  where  the 
parties  are  heard  on  summons  and  the  liability  disputed.]  Further,  the 
^  _  object  of  stat.  43  G.  3,  c.  59,  appears,  by  *sect.  2,  to  have  been  the 
-'  enabling  of  justices  in  quarter  sessions  to  widen  dnd  improve 
bridges;  and  the  enactment  incorporating  the  provisions  of  stat.  13  G.  3, 
c.  78,  must  be  understood  as  referring  only  to  such  improved  bridges. 
[Coleridge,  J.   There  is  nothing  in  sect.  1  which  so  limits  the  reference.] 

Lord  Denman,  C.  J.  There  is  certainly  a  difficulty  in  applying  the  clausej 
which  have  been  cited.  Stat.  5  &  6  W.  4,  c.  50,  repeals  stat.  13  G.  3, 
c.  78 ;  and,  although  it  contains  a  clause  (sect.  98)  as  to  costs  of  frivolous 
defences,  that,  by  the  express  provision  of  sect.  5,  is  not  applicable  to 
county  bridges.  But  then  stat.  43  G.  3,  c.  59,  s.  1,  after  giving  increased 
power  to  the  surveyors  of  county  bridges,  enacts  that  <<  the  several  penalties, 
forfeitures,  matters,  and  things,"  contained  in  the  former  act,  relating  to 
highways,  shall  be  <<  extended  and  applied,  as  far  as  the  same  are  applica- 
ble," to  county  bridges  «  as  fully  and  effectually  as  if  the  same  and  every 
part  thereof  were  herein  repeated  and  re-enacted."  Therefore,  supposing^ 
that  the  statute  of  5  &  6  W.  4,  does  not  apply  to  this  matter  in  any  way, 
the  question  still  is  whether  stat.  43  G.  3,  c.  59,  which  is  unrepealed,  does 
not  keep  alive  the  power  given  by  stat.  13  G.  3,  c.  78,  s.  64.  And  I  think 
it  must  be  taken  to  do  so.  If  the  words  of  that  clause  had  been  expressly 
repeated  in  stat.  43  G.  3,  c.  59,  s.  1,  the  power  would  have  been  fully 
reserved :  and  the  only  question  now  is,  whether,  in  effect,  the  words 
«  penalties,  forfeitures,  mutters,  and  things,"  do  not  include  proceedings  on 
an  indictment  for  non-repair  of  a  bridge.  I  know  nothing  which  can  be 
more  to  the  purpose  of  this  clause  than  an  indictment  for  not  repairing  a 
•QA71  *'^"^g^>  ^"^  ^®  defence  to  such  indictment.  I  think,  therefore, 
-I  though  I  have  not  come  to  that  decision  without  some  difficulty, 
that  the  preponderance  of  argument  is  in  favour  of  the  conclusion  that  stat. 
43  G.  3,  c.  59,  keeps  alive  the  power  as  to  costs  created  by  stat.  13  G.  3, 
c.  78,  s.  64. 

Patteson,  J.  The  question  is  difficult ;  but  it  turns  wholly  on  the  words 
of  stat.  43  G.  3,  c.  59.  By  that  act,  sect.  1,  the  several  '« matters,  and 
things,"  contained  in  stat.  13  G.  3,  c.  78,  relating  to  highways,  are  extended 
and  applied  to  county  bridges  «  as  fully  and  effectually  as  if  the  same  and 
every  part  thereof  were  herein  repeated  and  re-enacted."  Now,  if  sect.  64 
of  the  former  act  had  been  in  terms  repeated  and  re-enacted  in  stat.  43  G.  3, 
c.  59,  it  is  clear  that  such  an  enactment  of  the  statute  last  mentioned  would 
not  have  been  repealed  by  stat.  5  &  6  W.  4,  c.  50  s.  1.    It  is  ai^uedi 
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however^  tbat  sect.  1,  of  stat.  43  G.  3,  c.  59,  does  not  completely  incorpo- 
rate the  provisions  of  stat.  13  G.  3,  c.  78,  but  only  makes  it  lawful  to  apply 
those  provisions  to  the  case  of  a  county  bridge  so  long  as  the  act  exists,  and 
sot  longer.  I  think  that  is  not  so.  The  enactments  give  the  same  effect  to 
stat.  43  G.  3,  c.  59,  as  if  this  latter  actually  contained  the  clauses  referred 
to  of  stat.  13  G.  3,  c.  78. 

Williams,  J;  It  is  impossible  to  say  that  this  question  is  without  doubt. 
One  thing  is  clear:  that  stat.  5  &  6  W.  4,  c.  50,  s.  98,  has  no  bearing 
upon  it.  It  certainly  appears  strange  that,  when  an  act  of  parliament  is  per 
se  abolished,  it  shall  virtually  have  eflect  through  another  act.  But  any 
difficulty  which  that  may  raise  is  *met  by  the  manner  in  which  the  ^  ^ 
earlier  act  b  introduced  in  stat.  43  G.  3,  c.  59 :  «  as  if  the  same"  ^ 
«  were  herein  repeated  and  re-enacted."  To  save  the  trouble  of  incorpo- 
rating it  in  terms,  they  do  so  by  relation :  but  the  provisions  are  made  part 
of  stat.  43  G.  3,  c.  59,  as  much  as  if  they  were  expressly  incorporated. 

Coleridge,  J.  There  is  a  difficulty  of  construction  in  this  case :  but  it 
is  conceded  that,  before  stat.  5  &  6  W.  4,  c.  50,  a  certificate  according  to 
stat.  13  G.  3,  c.  78,  s.  64,  might  have  been  granted.  Then  what  effect  has 
been  produced  by  stat.  5  &  6  W.  4,  c.  50,  s.  1  ?  It  has  repealed  stat. 
13  G.  3,  c.  78  ;  and  the  certificate,  if  it  stands  on  that  act  merely,  is  useless. 
But  the  question  is,  whether  stat.  43  G.  3,  c.  59,  merely  gave  the  liberty 
of  adopting  the  provisions  of  stat.  13  G.  3,  c.  78,  while  in  force,  or  whether 
part  of  the  act  last  mentioned  was,  in  effect,  put  into  stat.  43  G.  3,  c.  59. 
In  the  latter  case  the  provision  as  to  costs  will  remain  untouched.  And  I 
think  it  does.  The  effect  of  stat.  43  G.  3,  c.  59,  s.  1,  in  my  opinion,  was, 
not  only  that  the  applicable  clauses  of  the  former  act  should  extend  to 
bridges,  but  also  that  they  should  stand  as  if  contained  in  the  act  then 
passed.  Rule  discharged. 


•The  QUEEN  v.  CLARKE  and  THOMAS,  Justices  of     [*349 
SOMERSETSHIRE.    Jwie  26. 

On  application  at  petty  aeariona  by  guardian*  of  a  union,  for  an  order  of  maintenance  undei 
ftat  2  d&  3  Vict  c.  85, 8.  1,  the  party  charged  attending,  but  not  being  ready  to  proceed,  the 
caae  waft  postponed  by  content,  the  defendant  agreeing  to  admit  that  notice  of  application 
had  been  served.  The  admiarion  was  made ;  and  the  guardiana  proved  by  a  witness  that 
the  notice  was  signed  by  the  proper  parties.  At  the  adjourned  petty  session  the  defendant, 
being  still  unprepared,  demanded  (under  sect  3)  that  the  case  should  be  heard  at  the  quarter 
searions,  and  ofierad  recognisancea.  The  justices  refused  to  take  them,  alleging  that  the  case 
had  already  been  entered  upon  at  the  last  petty  sessions.  The  hearing  proceeded :  and  the 
defendant,  by  his  attorney,  crosa^xamined  the  witnesses,  and  addressed  the  justices  in  hi* 
defence.    An  order  of  maintenance  was  granted.    On  motion  for  a  certiorari, 

&Jd,  assuming  the  justices  to  have  been  wrong  in  reiiising  to  take  the  recogniaanoes,  that  tha 
liarty  chaiged  had  waived  the  objection  by  making  hia  defence.    Writ  refuaed. 

A  RULE  nisi  was  obtained  in  last  Easter  term  for  a  certiorari,  to  remove 
into  this  court  an  order  made  in  petty  sessions  by  the  above  named  justices. 
The  material  facts  sworn  to  in  support  of  the  motion  were  as  follows. 
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The  guardians  of  the  Wellington  Union,  Somersetshire!  gave  notice  to 
Hugh  Baker  Bellett,  that  an  application  would  be  made  to  justices  in  petty 
sessions  on  November  2d,  1843,  for  an  order  upon  him  to  reimburse  the 
union  for  the  maintenance  of  a  bastard  child,  chargeable  to  the  parish  oi 
Sampford  Arundel,  in  the  said  union,  and  born,  &c.,  and  of  which  be  was 
alleged  to  be  the  father.  The  guardians  afterwards  served  notice  of  coun- 
termand, and  gave  a  fresh  notice  of  application  for  the  petty  sessions  to  be 
holden  on  December  7ib,  1843.  The  attorney  (Mr.  Lyddon)  whom  Bellett 
had  retained  being  unable  to  attend  on  that  day,  the  guardians  consented 
that  the  case  should  be  postponed  to  the  next  petty  sessions.  Application 
was  accordingly  made  to  the  justices  in  petty  sessions,  on  December  7th, 
for  such  postponement,  which  they  granted,  no  opposition  being  made  on 
^  the  part  of  the  guardians.  *At  the  ensuing  petty  sessions,  (January 

-I  4th,  1844,)  Bellett  was  again  unable  to  obtain  the  attendance  of 
Mr.  Lyddon ;  and,  before  the  case  was  entered  upon,  he  declared  to  the 
justices,  by  the  attorney  (Mr.  Burridge)  who  then  attended  for  him,  that 
be  wished  the  charge  to  be  heard  at  the  quarter  sessions,  and  was  ready  to 
enter  into  recognisance  and  give  sureties  to  appear  and  answer  at  the  quarter 
sessions,  and  to  abide  the  judgment,  &c.,  according  to  stat.  2  &  3  Vict. 
c.  85,  s.  3.(a)  Sureties  had  been  provided  and  were  ready.  The  justices, 
however,  refused  to  take  recognisances,  giving,  as  a  reason,  that  the  case 
had  been  entered  upon  at  the  last  meeting,  and  ought  therefore  to  be  pro* 
ceeded  with.  The  case  was  then  heard  ;  and  the  justices  made  an  ohier  of 
maintenance  upon  Bellett.  In  his  affidavit  in  support  of  the  rule,  Bellett 
deposed  that  on  the  former  occasion  no  proceeding  took  place,  nor  was  (he 
case  or  application  entered  upon,  further  than  that  the  attorney  then  present 
on  bis  behalf  agreed  with  the  attorney  for  the  guardians  to  admit  service  of 
the  notices,  in  order  that  the  case  might  stand  postponed  by  consent ;  the 
object  of  such  admission  being  (as  appeared  by  another  affidavit)  to  prevent 
fresh  notices  being  issued. 

By  the  affidavits  in  opposition  to  the  rule,  the  proceeding  in  petty  sessions 
on  December  7th,  appeared  to  have  been  as  follows.  The  guardians  applied 
for  an  order  of  maintenance.  Their  attorney  gave  in  evidence  a  duplicate 
of  the  notice  of  application  served  on  Bellett ;  and  Mr.  Burridge,  who 
appeared  for  Bellett,  admitted  service  of  such  notice :  whereupon  the  attorney 
for  the  guardians  produced  a  witness  who  deposed  that  he  s;iw  *ihe 
-I  persons  whose  names  were  subscribed  to  the  duplicate  notice  sign 
that  notice  and  another  copy  thereof  at  a  meeting  of  the  board  of  guar- 
dians, and  that  the  persons  signing  were  then  guardians  of  the  Wellington 
Union,  and  a  majority  of  the  board  present  at  the  meeting  then  held.  Aket 
such  evidence  had  been  given,  the  attorney  for  Bellett  requested  an  adjourn- 
ment on  grounds  then  stated  by  him  ;  and  it  was  granted.  The  clerk  to  the 
justices  made  the  following  entry  of  the  proceedings  in  his  book.  «<  Petty 
Seesions.    7th  December,  1843.    Sarah  Twose's  case.    Notice  of  intended 

(a)  8m»  now,  itet  7  dc  8  Vict  c  101,  m.  2,  3,  4. 
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application  for  order  signed  by  a  majority  of  the  guardians,  dated  the  6th 
November,  1843,  produced  by  Mr.  Rodham.  Service  admitted.  Signature 
to  notice  by  guardians  proved  by  Mr.  Sogthey.  Adjourned  to  the  4th 
January,  1844,  on  the  application  of  defendant's  attorney."  At  the  petty 
sessions  on  January  4th,  on  the  case  being  called  on,  recognisances  were 
ofiered  as  already  stated,  and  were  refused,  and  the  justices  proceeded  to 
hear  the  application:  the  attorney  for  the  guardians  produced  witnesses; 
and  Mr.  Burridge,  as  the  attorney  for  Bellett,  and  in  his  presence,  cross* 
examined  them,  and,  on*  the  conclusion  of  the  applicants'  case,  addressecl 
the  justices  on  its  merits.  The  justices  then  fouLd  that  Bellett  was  the  father 
of  the  said  child,  and  adjudged  that  he  should  pay,  &c. 

Godson  and  Pashley  now  showed  cause.  The  objection  is,  in  substance, 
that  the  magistrates  had  not  jurisdiction  to  proceed ;  but  the  jurisdiction  of 
petty  sessions  is  not  ousted  by  stat.  2  &  3  Vict.  c.  85,  s.  3,  unless  thie 
party  charged  "shall"  actually  "enter  into  a  recognisance"  with  sur^ 
ties.  [Coleridge,  J.  How  can  *he  enter  into  recognisance,  if 
the  justices  will  not  take  it?  Patteson,  J.  They  cannot  keep  up  L 
their  jurisdiction  by  refusing  to  take  recognisances.]  The  application  should 
be  for  a  mandamus  to  compel  them. (a)  But,  further,  if  the  justices  were 
wrong  in  refus^ing  to  accept  recognisances,  Bellett  should  have  withdrawn 
and  allowed  the  guardians  to  proceed  at  their  peril.  The  case  is  not  like 
that  of  a  party  acquiescing  in  something  absolutely  void :  the  justices  here 
had  jurisdiction  but  for  the  right,  if  properly  exercised,  of  removing  the 
charge  to  the  quarter  sessions.  Similar  cases  have  arisen  on  writs  of  trial, 
where  it  has  been  held  that  a  party  knowing  of  an  irregularity,  and  not 
insi.sting  upon  it  in  time,  or  suggesting  it  and  then  suffering  the  cause  to 
proceed,  could  not  afterwards  avail  himself  of  it  to  set  aside  the  proceed* 
ings  or  demand  a  venire  de  novo  ;  Farwig  v.  Coclcerton^  3  M.  &  W.  169 ; 
Cooze  V.  Jfeumegen,  9  M.  &  W.  290 ;  Brunskill  v.  GileSy  9  Bing.  13.  In 
Regina  v.  The  Justices  of  Cheshire^  8  A.  &  E.  398,  the  justices  in  sessions, 
on  hearing  an  appeal  against  a  removal,  decided  (on  objection  made  by  the 
respondents)  that  the  notice  of  grounds  was  bad ;  but  the  justices  then  dis- 
covered that  the  order  of  removal  was  defective,  on  which  ground  they 
quashed  it,  though  the  respondents^  counsel  contended  that,  as  the  appel- 
lants were  out  of  court  by  the  invalidity  of  their  notice,  the  order  ought  to 
have  been  confirmed.  This  court  refused  a  certiorari  to  bring  up  the  order 
of  sessions ;  and  Lord  Denman,  C.  J.,  observed :  "  The  respondents  them- 
selves applied  to  have  the  order  confirmed.  Had  they  withdrawn,  upon  the 
notice  being  declared  bad,  they  *might  perhaps  have  more  con-  p*«^« 
astently  contended  that  the  magistrates  were  without  jurisdiction."  '■ 
Begina  v.  Committeemen  for  South  Holland  Drainage^  8  A.  &.  E.  429,  and 
other  ca^K'S  show  that,  in  determining  whether  or  not  a  certiorari  shall  be 
granted,  the  court  will  look  into  the  conduct  of  the  party  applying,  even 

(a)  Other  pointH  were  taken  in  showing  caiue,  on  which  the  court  gave  no  direct  decL»i«ai 
•ad  which  became  ultimately  immatoriaL 

s 
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though  his  objection  be  well  founded.  Here  the  party  took  his  chance  of 
succeeding  on  the  merits  at  the  petty  sessions.  And,  if  this  order  be  quashed, 
it  will  be  too  late,  by  stat.  2  &  3  Vict.  c.  85,  s.  1,  to  apply  for  another. 

CarraWj  contra.  Nothing  had  taken  place  at  the  meeting  on  Decembet 
7th,  but  the  proof  of  notices ;  a  proceeding  merely  formal,  and  not  to  be 
considered  as  a  hearing:  Regina  v.  Lard  Hastings^  ant^,  p.  141,  in  effect 
decides  this.  If  the  justices  had  begun  to  hear  the  application  itself  before 
the  recognisances  were  offered,  it  must  be  admitted,  since  the  decbion  in 
Begina  v.  Oxley^  antfe,  p.  256,  that  the  case  could  no  longer  ha?e  been 
removed  from  the  petty  sessions ;  but  here  a  different  state  of  tacts  is  shown. 
Bellett,  when  called  upon  by  the  justices,  on  January  4th,  to  answer,  offered 
recognisances  for  his  appearance  at  the  quarter  sessions  :  the  petty  sessions 
were  then  ousted  of  jurisdiction :  and,  if  so,  any  acquiescence  of  Bellett, 
inferred  from  his  subsequent  conduct,  could  not  make  their  further  pro- 
ceeding legal.  Lawrence  v.  WUcockj  11  A.  &  E.  941,  and  liemore  t. 
Beadle^  1  Dowl.  N.  S.  566,  among  other  cases,  show  that,  if  jurisdiction 
is  wanting,  consent  cannot  give  authority  to  proceed. 
^  -  *Lord  Denman,  C.  J.  We  cannot  say  here  that  the  justices  had 
^  not  jurisdiction.  The  party  charged,  attending  with  his  legal  ad- 
viser, requests  an  adjournment.  The  justices,  perhaps  improperly,  refuse. 
Then  the  party,  if  he  meant  to  insist  on  his  objection  to  their  proceeding 
farther,  should  have  come  away,  and  not  remained  to  take  his  chance  of  the 
hearing.     The  rule  must  be  discharged. 

Patteson,  J.  This  was  a  clear  waiver  of  the  objection.  The  party  took 
his  chance. 

CoLEEioGE,  J.(a)  The  objection  was  clearly  waived.  The  justices  had 
jurisdiction  in  the  first  instance.  Bellett  took  it  away  by  offering  recogni* 
sauces.  But  he  might  revive  it  by  going  on.  The  case  is  different  from 
Lawrence  v.  WUcock^  11  A.  &  E.  941,  and  Idsmore  v.  Beadle^  1  Dowl. 
N.  S.  566,  where  there  was  no  jurisdiction  originally. 

Rule  discharged. 

(a)  WiUiaflMi  J.,  had  left  the  oourt 
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•WILLIAMS  and  Another,  Assignees  of  J  ABEZ  VINES,  a  Bank-     [•365 
upt,  V.  EDWARD  VINES  and  Another.     June  26. 

AoHimpsit  againat  E.  and  H.,  attorneys*  for  money  had  and  received.  Plea,  that  plaintifT  had 
retained  and  employed  E.  aa  hia  attorney,  and  was  indebted  to  him  for  work,  dcc^  and  there- 
upon plaintiff  and  defendants  agreed  that,  in  lieu  of  the  sole  retainer  of  E^  defendants  ahould 
be  jointly  retained  and  employed  by  plaintiff  aa  his  attorneys,  and  that  they  should  have  a 
lien  upon  all  moneys  which  they  should  receive  for  plaindfT  in  the  course  of  such  employ- 
ment, to  the  amount  of  all  debts  that  then  were  or  thereafter  should  be  due  firom  plaintiff  to 
£.  solely  or  to  defendants  jointly  in  nespect  of  the  said  retainers  and  work,  ^c^  respectively ; 
and  that  they  should  hold  and  apply  the  same  on  account  and  in  discharge  of  such  debts  to  E. 
or  to  defendants  jointly,  and  thereout  pay  to  E.  and  to  defendants  the  said  debts  respectively. 

Averment  that  defendants,  on  such  joint  retainer,  did  work,  dec.,  for  plaintiff;  and  there  became 
due,  and  was  still  due,  from  him  to  them  in  respect  thereof  a  certain  sum,  which,  to^^ether 
with  the  said  debt  to  E.,  exceeded  the  amount  claimed  in  this  action.  That  defendants 
received  the  amount  so  claimed  to  the  use  of  plaintiff  in  the  course  of  their  said  retainer  and 
employment,  and  as  the  attorneys  of  plaintifi|  and  under  and  by  virtue  of  their  said  retainer 
and  employment,  and  subject  to  the  said  lien,  and  held  and  applied  part  thereof  (viz.  dLc.) 
on  account  and  in  discharge  of  the  debt  due  to  E.,  and  paid  him  the  same,  and  the  residue 
(viL  dec)  on  account  and  in  discharge  of  the  debt  due  to  defendants,  and  paid  themselves 
ihe  same. 

ikid,  a  bad  plea,  as  substituting  a  difierent  contract  for  that  declared  upon,  and  consequently 
amounting  to  the  general  issue. 

Assumpsit,  for  money  had  and  received  to  the  use  of  the  bankrupt,  and 
on  an  account  stated  with  him,  before  the  bankruptcy ;  and  for  money  had 
and  received  to  the  use  of  the  plaintiflfs  as  assignees,  and  on  an  account 
stated  with  them  as  assignees. 

Plea  4 :  as  to  142/.  lOs.  3d.,  parcel,  &c.,  that  heretofore,  and  before  the 
bankruptcy  of  Jabez  Vines,  to  wit  on,  &c.,  the  defendant  Edward  Vines 
bad  been  employed  and  retained  by  the  said  J.  V.  as  the  attorney  and  soli- 
citor of  and  for  the  said  J.  V.,  and  in  and  for  the  performance  and  manage* 
ment  of  certain  work  and  business  of  the  said  J.  V. ;  and  the  defendant 
£.  Vines  by  means  thereof  had  divers  large  claims  and  demands  amounting, 
to  wit,  to  200/.  upon  and  against  J.  V. ;  and  the  same  was  then  due  and 
owing  from  J.  V.  to  the  said  £.  Vines ;  and  thereupon  afterwards,  to  wit 
on  &c.,  and  before  the  bankruptcy  of  J.  V.,  it  was  agreed  by  and  between 
*J.  V.  and  the  defendants  that,  in  lieu  of  the  sole  and  separate  mopjt 
retainer  and  employment  of  the  said  E.  Vines,  the  defendants  *- 
should  be  jointly  concerned  for  and  employed  and  retained  by  J.  V.  as  the 
attorneys  and  solicitors  of  and  for  J.  V.  in  and  for  the  performance  and 
management  of  the  said  work  and  business  of  J.  V.,  and  in  and  about 
other  the  work  and  business  of  J.  V.,  and  that  defendants  should  have  a 
lien  upon  all  moneys  they  should  receive  to  and  for  the  use  of  J.  V.  in  the 
course  of  their  said  retainer  and  employment,  to  the  amount  of  all  demands 
and  debts  that  then  were  or  thereafter  should  or  might  be  due  from  the  said 
J.  V.  to  the  said  £.  Vines  solely,  or  to  the  said  defendants  jointly,  in  respect 
of  the  said  retainers  and  employments  of  him  and  of  them  respectively,  and 
in  respect  of  the  work  and  business  of  J.  V.  by  defendant  E.  Vines  sepa- 
rately, and  by  the  defendants  jointly,  respectively  done;  that  defendants 
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should  hold  and  apply  the  same  to  and  for  and  on  account  and  in  discharge 
cf  as  well  all  debts  and  demands  that  then  were  or  thereafter  should  or 
might  be  due  from  J.  V.  to  the  said  £.  Vines,  solely,  as  to  the  defendants 
jointly,  in  respect  of  the  said  retainers  and  employments  of  him  and  them 
respectively,  and  in  respect  of  the  work  and  business  of  J.  V.  by  defendant 
E.  Vines  separately,  and  by  the  defendants  jointly,  respectively  done,  and 
thereout  pay  defendant  £.  Vines,  and  them  the  defendants,  respectively,  the 
said  debts  and  demands  respectively.  Averment  that  afterwards,  and  before 
the  bankruptcy  of  J.  V.,  to  wit  on,  &c.,  and  until  and  on,  &c.,  in  lieu  of 
the  sole  and  separate  retainer  and  employment  of  the  said  E.  Vines,  de- 
fendants were  retained  and  employed  by  J.  V.  as  his  attorneys  and  solicitors 
.^^  _  pursuant  to  the  said  agreement,  and  did  perform  •the  work  and 
^  business  of  J.  V. ;  and  there  became  thereby  and  was,  to  wit  on 
the  day  and  year  last  aforesaid,  and  before  the  bankruptcy  of  J.  V.,  due  to 
defendants,  in  respect  thereof,  a  certain  other  large  sum  of  money,  to  wit 
200/.,  the  same,  together  with  the  said  debt  and  demand  due  to  E.  Vines, 
amounting  in  the  whole  to  a  certain  large  sum  exceeding  the  said  sum  of 
142/.  lOs.  3d. J  to  wit  to  the  sum  of  400/. ;  and,  save  as  hereinafter  men* 
tinned,  the  same  continued  and  was  due  and  owing  thence  until  and  at  the 
time  of  the  commencement  of  this  suit.  And  defendants  in  fact  say  that 
they  the  defendants  received  the  said  142/.  10s.  3d.y  in  the  introducto<7 
part  of  this  plea  mentioned,  to  and  for  the  use  of  J.  V.  in  the  course  of 
their  said  retainer  and  employment,  and  as  the  attorneys  of  J.  V.,  and  under 
and  by  virtue  of  their  said  retainer  and  employment,  and  subject  and  liable 
to  the  said  lien,  and  did  then,  to  wit  on  the  day  and  year  in  the  said  first 
count  mentioned,  and  before  the  bankruptcy  of  J.  V.,  hold  and  apply  a  large 
part  thereof,  to  wit  117/;  9s.  Id.,  for  and  on  account  and  in  discharge  of 
the  said  debt  so  due  to  the  said  E.  Vines  as  aforesaid,  and  then  paid  him 
the  same,  and  the  residue  thereof,  to  wit  25/.  IO5.  lld.y  for  and  on  account 
and  in  discharge  of  the  said  debt  due  to  defendants  as  aforesaid,  and  theu 
paid  themselves  the  defendants  the  same.    Verification. 

Demurrer,  assigning  causes  which  will  appear  sufficiently  by  the  argu- 
ment.    Joinder  in  demurrer. 

Pasbky  for  the  plaintiff.  The  plea  is  bad,  because,  in  efiect,  it  denies 
the  contract,  and  amounts  to  the  general  issue.  If  the  plea  is  true,  the  de- 
^  fendants  never  •were  liable  to  pay  on  request.     Solly  v.  Mish^ 

^^J  2  Cro.  M.  &  R.  355,  S.  C.  5  Tyr.  625 ;  Hill  v.  Jlllen,  2  M.  &  W. 
283  :(a)  Morgan  v.  Pebrer,  3  New  Ca.  457 ;  Brind  v.  Dale,  2  M.  &  W.  775 ; 
Whiltaker  v.  Mason,  2  New  Ca.  359  ;  Payne  v.  Hales^  5  M.  &  W.  598 ;  and 
JVash  V.  Breeze,  11  M.  &  W.  352,  show  that  a  special  plea,  denying  or 
qualifying  the  alleged  contract  as  is  done  here,  cannot  be  maintained.  The 
defence  is,  in  fact,  lien ;  and  that  may  be  given  in  evidence,  under  a  plea 
of  not  possessed.  Further,  the  plea  is  bad  because  it  answers  the  declare- 
ion  as  to  the  debt  only,  and  not  as  to  the  damages. 

(a)  See  Braeey  ▼.  Carter,  13  A.  &  E.  373. 
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Bramioellj  contra.  It  is  consistent  with  the  plea  that  the  defendants^ 
under  the  contract  pleaded,  may  have  received  a  larger  sum  on  the  bank- 
rupt's account  than  their  lien  amounted  to.  If  so,  it  could  not  be  said  that 
part  of  the  money  was  not  received  by  them  to  the  bankrupt's  use ;  and, 
if  any  part  was  so,  the  whole  was.  Whatever  might  be  the  extent  of 
lien,  as  compared  with  the  amount  received  under  the  contract,  that  money 
was  still  received  to  the  bankrupt's  use ;  and  when  it  came  to  the  hands  of 
the  defendants  a  right  of  action  accrued.  If  the  debt  for  which  the  lien 
was  established  had  been  paid  or  released,  the  bankrupt  might  clearly  have 
brought  money  had  and  received  for  the  whole  sum  in  the  defendant's  hands ; 
yet  no  new  contract  would  have  arisen.  That  the  defendants,  under  a  con- 
tract, received  the  money  on  their  own  account,  and  not  the  bankrupt's, 
would  be  an  answer  to  the  action  under  the  general  issue ;  but  to  assert  that 
the  plea  shows  such  a  contract  is  a  fallacy.  A  lien  does  *not  so 
alter  the  right  in  which  money  is  received.  [Patteson,  J.  The  L  ' 
plea,  as  Mr.  Pashley  puts  it,  does  not  deny  that  the  money  was  received  to 
the  bankrupt's  use,  but  alleges  that  it  was  not  so  received  as  to  constitute  a 
debt  for  money  had.]  The  receipt  to  his  use  would  of  itself  constitute  a 
debt.  If  the  lien  had  been  discharged,  and  an  action  brought  for  the 
money  received,  the  statute  of  limitations  would  have  run  from  the  time  of 
the  receipt.  And  here  the  lien  attaches  partly  in  respect  of  work  done  after 
the  receipt  of  the  money :  so  far,  the  terms  on  which  the  money  was  re« 
ceired  are  clearly  not  affected  by  the  lien.  That  is  sufficient  to  distinguish 
the  case  from  Solly  y.  Mishj  2  Cro.  M.  &  R.  355,  S.  C.  5  Tyr.  625,  where 
the  whole  defence  raised  by  the  plea  was  that  the  moneys  were  received  in 
the  first  instance,  not  to  the  use  of  the  plaintiflK,  but  to  reimburse  the  de« 
fendant  for  advances  made  by  him  on  the  security  of  goods  which  pro- 
duced the  money  in  question.  In  Stephen  on  Pleading,  463, 464,  (5th  ed.,) 
after  citing  Dicken  v.  JSTeakj  5  Dowl.  P.  C.  176,  where  the  plea  was  held 
bad  as  amounting. to  "Never  indebted,"  the  author,  referring  to  Solly  v. 
JVew/e,  2  Cro.  M.  &  R.  355,  S.  C.  5  Tyr.  625,  says :  « In  assumpsit  for 
money  had  and  received  by  the  defendant  to  the  plaintiffs'  use,  the  defend- 
ant pleaded  that  the  money  so  received  was  the  amount  of  certain  goods 
consigned  to  him  as  a  security  for  any  advances  he  might  make,  with  a  power 
of  sale  to  reimburse  himself,  and  that  he  sold  the  goods  accordingly.  The 
plea  was  held  bad  on  the  same  ground."  There  the  defendant,  in  e(&ct, 
asserted  that  the  goods,  when  sold,  were  his :  here  the  defendants  admit 
that  they  received  the  moneys  on  the  bankrupt's  account.  In  Morgark  v. 
Pebrtr^  3  New  Ca.  457,  'the  defendant  alleged  that  his  contract  »«^p 
with  the  plaintiffs  was  not  that  stated  in  the  declaration,  but  a  L 
different  one.  The  objection  here  would  be  well  founded  if  the  plea  in 
substance  alleged  an  assignment  by  the  bankrupt  to  the  defenditnts  of  any 
sums  due  to  the  bankrupt  which  should  come  to  their  hands.;  but  that  dif- 
fers totally  from  an  agreement  for  a  lien,  which  lien  may  not  have  accrued 
when  the  moneys  were  first  received.     [Pattesok^  i.    Suppose  a  party 
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gave  a  power  of  attorney  to  receive  moneys,  and  out  of  them  to  pay  the  re- 
ceiver himself,  or  a  third  person,  a  debt  due  to  him.]  The  whole  money 
might  be  had  and  received  tc^  the  employer's  use.    In  Carr  v.  Hmcht/^j 

4  B.  &  C.  547,  where,  to  assumpsit  for  goods  sold,  the  defendant  pleaded 
facts  showing  that  he  had  an  available  set-off  for  money  due  to  him  from 
the  plaintiff's  factor  who  had  sold  the  goods  as  his  own  to  the  defendant, 
this  court  held  that  the  plea  was  not  bad  as  amounting  to  the  general  issue, 
for  it  admitted  a  primft  facie  debt  to  the  plaintiff,  but  avoided  it  by  matter 
operating  in  extinguishment.  [Patteson,  J.  Your  plea  does  not  admit  a 
breach  of  contract ;  it  asserts  that  the  money  came  to  you  in  such  a  way 
that  you  were  not  bound  to  pay  it  over.  Coleridgc,  J.  You  claim  a  right 
to  apply  the  moneys  received  in  discharge  of  your  own  debt.]  If  the  owner 
does  not  pay  off  the  lien :  but  in  the  first  instance  the  moneys  are  received 
to  his  use.  As  to  the  second  point,  the  damage,  as  was  laid  down  in  Van 
Sandau  v.  Corshie^  3  B.  &  Aid.  13,  18,  is  only  accessory  to  the  principal 
debt ;  and  whatever  shows  that  discharged  is  an  answer  as  to  the  damage. 
[Lord  Denman,  C.  J.  Ought  not  that  specific  answer  to  have  been  pleaded  ?] 
It  is,  in  effect. 

^  ^Pashley  in  reply.     The  case  is  put  on  behalf  of  the  defendants 

]  as  if  a  contract  arose  after  the  money  was  received.  But  the  facts 
pleaded  show  that  the  defendants  really  justify  by  the  contract  under  which 
they  received  it.     Therefore  their  plea  qualifies  or  denies  the  contract. 

Lord  Denman,  C.  J.  The  plea  cannot  be  sustained.  This  is  shown  by 
the  very  argument  that  no  answer  was  necessary  as  to  the  damages.  If  the 
matter  pleaded  makes  that  unnecessary,  it  follows  that  the  contract  itself  is 
qualified  or  denied. 

Patteson,  J.    I  agree  that  Solly  v.  AmA,  2  Cro.  M.  &  R.  355,  S.  C. 

5  Tyr.  625,  is  distinguishable  from  this  case,  because  there  it  was  expressly 
alleged  that  the  defendant  sold  the  goods,  by  consent  of  the  plaintiffs,  to  pay 
his  own  debt.  Still  tlie  effect  of  the  plea  here  is  that  the  money  was 
received  under  the  special  contract  declared  upon,  and  not  to  the  use  of  the 
bankrupt:  the  objection,  therefore,  must  prevail. 

Coleridge,  i.y{a)  concurred.  Judgment  for  plaintifis, 

(a)  WiOkmi,  Jn  had  kft  the  oovt 
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DecbimtioD  oo  a  goaiantee  stated  that,  in  connileimtion  that  plaintifi'  would  make  advaneet  of 
money  by  way  of  loan  to  B^  defendant  promiaed  to  repay  pkurUiff  such  sums  as  he  should 
so  advanee,  if  B.  should  make  de&ult :  breach,  that  B.  made  de&ult,  and  defendant  did  not 
pay  phint^ffi  Plea,  that  plaintiff  did  not  make  the  said  advances  to  B^  in  manner  and 
form,  dice     Issue  thereon. 

The  judge  .at  the  trial  ordered  the  declaration  and  plea  to  be  amended  under  stat.  8  &  4  W.  4, 
e.  43,  a.  23,  by  stating  in  the  count  that,  in  consideration  that  plaintiff  would  procure  the 
BriiiA  and  Austrabuian  Bank,  in  whieh  plaintiff  waa  a  partner,  to  make  advances,  dcc^  to 
B^  defendant  promised  plaintiff  to  repay  the  aaid  bank  such  sums  as  plaintiff  should  so 
eauae  to  be  advanced,  Slc,  :  and,  in  the  plea,  that  plaintiff  did  not  procure  the  aaid  bank  ta 
make  the  said  advances. 

Btidf  that  such  amendment  was  not  warranted  by  the  statute. 

Assumpsit.     The  declaration  stated  that,  before  and  at  the  time  of  mak- 
ing the  promise,  &c.,  to  wit  on,  &c.,  one  Thomas  Bland  was  possessed  of 
divers,  to  wit  ten,  shares  of  and  in  a  certain  joint  stock  company,  to  wit  a 
certain  joint  stock  company  called  The  Swansea  and  Gwann  Cae  Gurwen 
Anthracite  Company,  on  which  said  shares  divers  sums  of  money  amount- 
ing to,  &c.,  to  wit,  the  sum  of  300/.,  had  then  been  paid  up  into  and 
towards  the  capital  stock  and  funds  of  the  said  company :  And  the  said 
T.  B.  had  then  requested  the  plaintitT  to  make  him  certain  advances  and 
loans  of  money  upon  the  security  of  the  said  shares,  and  plaintiff*  had  then 
declined  and  refused  to  make  any  advance  or  loan  of  money  to  the  said  T.  B. 
upon  the  security  of  the  said  shares,  unless  further  security  for  the  same 
should  be  given  and  provided  by  the  said  T.  B.  to  and  for  the  plaintiff": 
And  thereupon  heretofore,  to  wit  on,  &c.,  in  consideration  that  the  plaintiff* 
would  make  advances  of  money  by  way  of  loan  on  the  said  shares  to  the 
said  T.  B.,  he  the  defendant  then,  to  wit  on,  &c.,  undertook  and  faithfully 
promised  the  plaintiff*  to  repay  to  kirn  at  the  expiration  of  twelve  calendar 
months  from  the  time  of  making  the  said  promise,  &c.,  to  wit,  from  the  day 
and  year  last  aforesaid,  such  sums  of  money,  to  the  extent  of  500/.,  as  he 
the  said  plaintiff*  should  so  advance  to  the  said  T.  B.,  in  case  the  said  T.  B. 
should  'make  default  in  that  behalf,  ami  in  case  the  said  shares    p^q^q 
should  not  make  up  the  amount  of  the  said  money  so  advanced  as    ■• 
aforesaid.    And  the  plaintiff*  says  that  he,  confiding,  &c.,  did  afterwards, 
to  wit  on,  &c.,  make  divers  advances  of  money,  to  wit  to  the  amount  of 
4001.,  by  way  of  loan  on  the  said  shares  to  the  said  T.  B.,  who  then 
deposited  the  said  shares  with  the  said  plaintifi*  as  security  for  the  said 
money,  and  then  requested  the  said  plaintiff*  to  advance  the  same,  and 
accepted  the  same  as  such  advances  as  aforesaid.     The  declaration  then 
alleged  that,  although  twelve  calendar  months,  &c.,  had  elapsed,  and  T.  B. 
had  made  default  in  payment,  and  the  shares  had  become  and  were  of  no 
^ue,  of  which  premises  the  defendant  had  notice  and  was  requested  to 
repay  to  the  p/oifiifs^the  said  amount,  &c.,  yet  defendant,  not  regarding,  &c., 
W  not  repaid  to  ihejdaintijf  the  amount,  &c.,  although  the  same  did  not 
Meod  to  500/.9  fcc. 
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Pleas.  1.  Non  assumpsit.  2.  That  the  plaintiflf  did  not  make  the  said 
advances,  &c.,  to  the  said  T.  B.,  in  manner  and  form,  &c.  3.  That  the 
said  T.  B.  was  not  and  had  not  been  requested  to  repay  the  said  advances, 
in  manner  and  form,  &c.    Issues  thereon. 

There  were  other  pleadings,  which  it  is  unnecessary  to  state. 

On  the  trial,  before  Parke,  B.,  at  the  Essex  Summer  assizes,  1843,  it 
appeared  that  the  guarantee  was  given  by  the  defendant  in  the  following 
letter,  addressed  to  the  plaintiflT,  who  was  director  and  sole  manager  of  the 
British  and  Australasian  Bank. 
(<  F.  Boucher,  Esq., 
B.  &  Austn.  Bank. 
^  Sir, — In  consideration  of  your  making  advances  by  *way  of  loan 

-I  on  shares  in  the  Anthracite  Company,  on  which  300/.  have  been 
paid,  to  T.  Bland  of  Bedford  Row,  I  undertake  and  promise  to  repay  to 
you  such  advances  in  his  default,  and  in  case  the  shares  shall  not  make  up 
the  amount,  to  the  extent  of  500/.,  on  the  expiration  of  twelve  calendai 
months  from  this  date.     I  am.  Sir,  &c.  ««T.  Lamie  Mcrray." 

At  the  close  of  the  plaintiflT's  case  the  learned  judge  said  that,  in  his 
opinion,  the  meaning  of  the  contract  was  that  the  bank  should  make  the 
advance,  and  the  advance  might,  upon  the  evidence,  more  properly  be  said 
to  have  been  made  by  the  bank  than  by  the  plaintiff;  and  therefore  he 
thought  that,  on  the  present  record,  the  plaintiff  could  not  recover:  he 
observed,  however,  that  the  defect  appeared  to  him  to  be  a  misdescription 
or  variance  in  the  mode  of  stating  the  contract,  which  might  be  amended 
under  stat.  3  &  4  W.  4,  c.  42,  s.  23 ;  and  the  plaintiff^s  counsel  thereupon 
elected  to  amend.  The  defendant's  counsel  refused  to  consent:  and  the 
learned  judge  made  an  order,  without  consent,  to  amend  the  declaration 
and  pleas,  giving  leave  to  move  to  enter  a  nonsuit  if  the  court  should  think 
such  amendment  unauthorized  by  the  statute. 

The  declaration  then  stood  as  follows.  After  the  recital,  (as  in  p.  362, 
ante,)  that  Bland  was  possessed  of  certain  shares,  &c.,  the  count  proceeded. 

And  the  said  T.  B.  bad  then  requested  the  plaintiff  to  procure  the  British 
and  Australasian  Banky  in  which  the  said  plaintiff'  was  a  partner  and  mono- 
gery  to  make  to  the  said  T.  B.  certain  advances  and  loans  of  money  upon 
^  the  security  of  the  said  shares,  and  the  plaintiff  *had  then  declined 

^  and  refused  so  to  do  unless  further  security  for  the  same  should  also 
be  given  and  provided  by  the  said  T.  B.  to  and  for  the  plaintiff:  And  there- 
upon heretofore,  to  wit  on,  &c.,  in  consideration  that  the  plaintiff  would 
procure  the  said  British  and  Australasian  Bank  to  make  advances  of  money 
by  way  of  loan  on  the  said  shares  to  the  said  T.  B.,  he  the  defendant  then, 
to  wit  on,  &c.,  undertook  and  then  faithfully  promised  the  plaintiff  to  repay 
to  the  safd  hanky  at  the  expiration  of  twelve  calendar  months  from  the  time 
of  making  the  said  promise,  &c.,  to  wit  from  the  day  and  year  last  aforesaid, 
such  sums  of  money,  to  the  extent  of  500/.,  as  be  the  said  plaintiff  should 
so  cause  to  be  advanced  to  the  said  T.  B.,  in  case  the  said  T.  B.  should  maki 
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default  in  that  behalf,  and  in  case  the  said  shares  should  not  make  up  the 
amount  of  the  said  money  so  advanced  as  aforesaid.  And  the  plaintiflf 
says  that  he,  confiding,  &c.,  did  afterwards,  to  wit  on,  &c.,  procure  the  said 
British  and  Australasian  Bank  to  make  divers  advances  of  money,  to  wit  to 
the  amount  of  400/.,  by  way  of  loan  on  the  said  shares  to  the  said  T.  B., 
who  then  deposited  the  said  shares  with  the  said  plaintiff*  as  security  for  the 
said  money,  and  then  requested  the  said  plaintiS"  to  procure  the  said  ad- 
vances to  he  made  as  aforesaid^  and  accepted  the  same  as  such  advances  as 
aforesaid,  &c.  The  breach  was  not  altered  except  by  alleging  that  defendant 
was  requested  to  repay  to  the  said  British  and  Australasian  Bank  the  said 
amount,  &c.,  and  had  not  repaid  to  the  said  bank,  &c. 

In  plea  2,  as  amended,  the  defendant  said  that  the  plaintiff*  did  not  pro- 
cure  the  said  bank  to  make  the  said  advances,  &c. 

Verdict  for  the  plaintiff*. 

*In  Michaelmas  term,  1843,  Sir  W.  W,  FolUtty  solicitor-general,  ^i^^g^ 
moved  for  a  rule  to  show  cause  why  a  nonsuit  should  not  be  entered,  I- 
or  a  new  trial  had,  on  the  grounds  that  the  amendment  introduced  a  new 
contract,  and  therefore  went  beyond  the  power  given  by  the  sta^-ste ;  Bran 
skier  V.  Jackson,  6  M.  &  W.  549 :  and  that,  assuming  the  amendment  to 
have  been  properly  made,  the  evidence  did  not  support  the  amended  count. 
A  rule  nisi  was  granted. 

S,  Hughes  now  showed  cause.  It  is  not  shown  by  affidavit  that  the 
defendant  was  prejudiced  by  the  amendment ;  that  was  suggested  by  Lord 
Abinger,  C.  B.,  in  answer  to  a  motion  like  the  present,  in  Sainsbury  v. 
Matthews,  4  M.  &  W.  343.  [Lord  Denman,  C.  J.  It  was  not  said  there 
that  such  an  affidavit  would  have  been  received,  but  that  even  an  affidavit 
was  not  oS*ered.  The  doctrine  of  that  case  is,  that  the  judge  should  take 
his  own  view  of  the  subject.]  The  amendment  did  not  alter  the  real  situa- 
tion of  the  parties.  The  plaintiff*  was  a  managing  partner  in  the  bank :  the 
contract  between  him  and  the  defendant  for  advances  from  the  funds  of  the 
bank  might  be  treated  either  as  made  with  him  individually,  or  as  made  with 
the  bank.  Garrett  v.  Handley,  3  B.  &  C.  462,  was  cited  at  the  trial ;  but 
the  decision  in  that  case,  that  the  action  on  a  guarantee  was  improperly 
brought  by  one  partner,  the  money  having  been  advanced  by  the  whole 
partnership,  appears  not  to  have  been  correct ;  the  second  action  in  which 
the  partnership  sued  on  the  same  guarantee  was  held  to  be  rightly  brought, 
the  indemnity  being  for  their  benefit ;  *  Garrett  v.  Handley,  4  B.  &  C. 
664;  but  Bayley,  J.,  said,  "  May  not  the  action  be  brought  either  •■ 
m  the  name  of  the  party  with  whom  the  contract  was  made,  or  of  the  party 
for  whose  benefit  it  was  intended  ?"  To  advance  and  to  cause  to  be  advanced 
are  substantially  the  same  thing ;  Akben-y  v.  Walby,  1  Stra.  229,  231.  The 
want  of  jurisdiction  to  make  this  amendment  is  inferred  from  Brashier  v. 
JarJcson,  6  M.  &.  W.  549 ;  but  there  the  judge  had  given  leave  to  make 
Jhe  amendment  after  the  trial,  which  alone  was  sufficient  ground  for  the 
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decision ;  all  that  was  said  on  the  merits  of  the  amendment  was  cxtrajudi* 
cial.  And  it  did,  in  fact,  alter  the  rights  of  parties.  Amendments  more 
material  than  that  now  in  question  have  often  been  held  allowable ;  Hanbury 
T.  Ella,  1  A.  &  £.  61 ;  Smith  v.  Brandram^  2  Man.  &  G.  244 ;  Evans  ▼. 
Fryer,  10  A.  &  E.  609 ;  Guest  v.  EltoeSj  5  A.  &  E.  118 ;  Parry  v.  Fair- 
hurstj  2  Cro.  M.  &  R.  190,  S.  C.  5  Tyr.  685.  The  declaration,  as  amended, 
was  borne  out  by  the  evidence.  The  written  guarantee  is  addressed  to  the 
plaintiflT  individually :  but  parol  evidence  might  be  given  that  be  acted  for 
others  as  welt  as  for  himself;  Wilson  v.  Hart,  7  Taunt.  295 ;  Uiggms  v. 
Sernor,  8  M.  &  W.  834,  844 ;  Trueman  v.  Loder,  11  A.  &  E.  589. 

Bramwell,  contra.  The  first  argument  advanced  on  the  other  side  b 
that  the  amendment  is  good,  because  it  was  unnecessary.  But  it  did,  in 
feet,  alter  the  situation  of  the  parties.  It  introduced  a  new  party,  the  .^f- 
^  tralasian  Bank:  they  were  to  lend  ;  and  to  them  *Bland  was  to  be 

-I  under  obligation.  An  amendment  cannot  be  allowed  where  it  raises 
an  entirely  different  contract.  And  here  the  second  plea  as  well  as  the 
declaration  is  totally  changed,  which  (as  Coleridge,  J.,  observed  on  the 
motion  in  this  case)  takes  from  the  defendant  his  discretion  as  to  the  matter 
he  shall  plead.  In  David  v.  Preece,  5  Q.  B.  440,  it  was  held  that  the 
judge  at  nisi  prius  could  not,  at  the  defendant's  instance,  amend  pleas  by 
substituting  for  the  transaction  pleaded  an  entirely  diflerent  one.  The  neces- 
sity of  altering  the  plea  is  a  test  showing  the  inadmissibility  of  a  proposed 
amendment  in  the  declaration.  In  Perry  v.  Watts,  3  Man.  &  G.  775,  the 
declaration  stated  an  appointment :  the  deed  relied  upon  as  so  operating 
was  found  defective  at  the  trial ;  but  the  plaintiff's  counsel  proposed  to 
amend  by  describing  it  as  a  grant.  The  Court  of  Common  Pleas,  as  ap- 
pears by  the  judgments  in  Gaiford  v.  Bayley,  3  Man.  &  G.  781,  considered 
it  an  objection  to  such  amendment  that,  if  it  were  allowed,  the  defendant 
would  have  to  plead  different  pleas.  The  observations  of  Lord  Abinger, 
C.  B.,  and  Alderson,  B.,  in  Brashier  v.  Jackson,  6  M.  &  W.  554,  555, 
558,  are  an  express  declaration  of  opinion  that  an  amendment,  introducing 
a  new  contract  and  a  new  breach,  and  requiring  the  pleas  to  be  remodelled, 
is  inadmissible.  The  plaintiff  here  does  not  profess  to  sue  in  the  capacity 
of  an  agent  for  the  bank ;  and  the  guarantee  corresponds  with  the  form  of 
the  declaration :  then  it  appeared  by  extrinsic  evidence  that  the  plaintiff 
contracted,  not  for  himself  alone,  but  for  the  bank ;  and  hence  it  became 
necessary  to  amend.  (He  was  then  stopped  by  the  court.) 
^  *Lord  Denman,  C.  J.  The  amendment  cannot  stand.    The  intro- 

-l     duction  of  a  new  fact  carries  the  case  beyond  any  of  those  in  which 
amendments  have  been  allowed. 

Patteson,  J.  I  am  of  the  same  opinion.  The  plaintiff  sues  in  his  indi- 
yidual  character ;  and,  on  the  first  view,  the  obvious  meaning  of  the  parties 
seems  to  be  that  he  is  so  contracted  wiih.  But  then  it  is  said  that  the 
^ords  <*<  in  consideration  of  your  making  advances"  mean  <<  in  considera* 
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tion  of  the  bank  making  advances."  If  so,  the  promise  is  to  the  bank; 
and  how  that  can  be  made  the  same  thing  as  a  promise  to  the  plaintiff  indi- 
vidually, I  cannot  see. 

WiGHTMAN,  J.  (a)  The  amendment  introduces  a  new  term  into  the  agree- 
ment, ^i  cause  to  be  advanced  by  the  Australasian  Bank:^*  and,  as  the 
declaration  stands  when  amended,  it  is  not  supported  by  the  evidence. 

Rule  absolute  for  a  new  trial. 

(a)  WflliamB,  J.,  had  left  the  oonxt 


•ALDRED  and  Another,  Assignees  of  JOHN  BROWN,  a  Bank-    [*370 
nipt,  V.  Sir  THOMAS  ASTON  CLIFFORD  CONSTABLE, 
Baronet,  and  CHARLES  BROWN.    June  27. 

Trover  against  sheriff  finr  goods  particularlj  described  in  the  declaration.  Plea,  that  defendant 
setied  and  sold  the  goods  under  a  fi.  fa.,  at  the  suit  of  J.  Replication,  that  the  convernon 
oomplained  of  in  the  declaration  is  not  the  seizing  and  taking  of  the  goods  in  the  plea  men- 
tioned under  the  said  writ,  and  that  plaintifis  sue,  not  in  respect  of  such  seizing  and  taking, 
nor  of  goods  seized,  taken  and  sold  under  the  said  writ,  but  for  that  plaintiff  were  lawfully 
possessed  of  the  goods  in  the  declaration  mentioned,  which  were  other  than  and  different 
from  the  goods  seized,  ^tc.  by  defendants  under  J/s  writ,  and  that  defendants  converted  and 
disposed  of  the  said  goods  in  the  declaration  mentioned,  dec.    Plea,  Not  guilty. 

It  was  proved  that  the  sheriff  received  J.'s  writ,  and  seized  under  it  goods  of  the  debtor,  including 
those  claimed  in  the  action  of  trover:  he  then  received  a  writ  at  the  suit  of  C,  which  after* 
waids  proved  invalid.  After  receiving  the  second  writ  he  sold  the  goods  on  two  successive 
days.  The  first  day's  sale  produced  enough  to  satisfy  J.*s  writ:  the  action  of  trover  waa 
brought  by  the  assignees  of  the  debtor  (who  had  become  bankrupt)  ^  the  goods  sold  after 
J.'s  execution  was  satisfied. 

Hdd,  that  the  sale  was  not  to  be  considered  entire  and  indivisible ;  but  that  the  sherili^  after 
selling  enough  to  satisfy  the  first  writ,  was  liable  in  trover  for  the  goods  sold  beyond  that 
amount 

And  that  plaintiffs  were  right  in  new  assigning,  and  ought  not  to  have  pleaded  a  mere  traverse 
of  the  allegation  that  the  goods  were  sold  under  J.'s  writ 

A  sheri^  after  selling  enough  to  satisfy  an  execution,  is  not  justified  in  selling  more  on  the 
supposition  that,  by  accident  for  which  he  is  not  answerable,  the  amount  levied  may  beooma 
insufficient 

Trover  for  two  hundred  stone  bottles,  and  other  goods  and  chattels 
specifically  described,  and  laid  to  have  been  in  the  possession  of  the  plain- 
tiSs  as  assignees  of  John  Brown,  a  bankrupt. 

Pleas,  by  defendant  Constable.  1.  Not  guilty.  2.  Plaintils  not  assignees 
in  manner  and  form,  &c.(a)     3.  Not  possessed.    Issues  thereon. 

4.  That  John  Brown  was  a  trader,  &c. :  the  plea  then  alleged  a  petition- 
ing creditor's  debt;  and  that  John  Brown  became  bankrupt;  and  that 
afterwards,  and  before  the  committing  of  the  grievances,  &c.,  one  James 
Brown  sued  out  of  the  Queen's  Bench  a  fi.  fa.  against  John  Brown,  directed 
to  the  sheriflT of  Yorkshire,  which  writ,  endorsed  to  levy,  &c.,  was  delivered 
to  defendant  Constable,  *then  being  sheriff  of  Yorkshire,  to  be  exe-  r-^t^^^ 
cuted ;  and  he,  being  such  sheriff,  after  the  bankruptcy  and  before  '- 
fiat,  to  wit  on,  &c.,  seized  the  goods  in  the  declaration  mentioned  for  the 

(a)  This  plea  wis  withdrawn.    See  note  (a)  to  Aldrtd  t  Comtabk^  4  Q.  B.  674. 
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purpose  of  levying  the  said  moneys  as  by  the  \prit  he  was  commanded,  and 
did  afterwards,  to  wit  on,  &c.,  and  before  fiat,  by  sale  thereof  levy  the  said 
sums  of  money  as  by  the  writ  he  was  commanded ;  and  that  the  said  goods 
were,  immediately  before  and  at  the  time  of  the  bankruptcy,  the  property 
of  John  Brown,  and  liable  to  be  taken  and  seized  under  the  writ ;  that 
afterwards,  to  wit  May  6(h,  1840,  a  fiat  issued  against  John  Brown,  under 
which  he  was  adjudged  a  bankrupt,  and  (after  the  requisite  proceedings) 
the  plaintiffs  were  chosen  and  became  assignees,  and,  as  such,  entitled  to 
the  possession  of  the  goods  as  from  the  time  when  John  Brown  became 
bankrupt ;  which  possession  is  the  possession  of  the  plaintiffs  as  assignees 
in  the  declaration  mentioned.  Averment,  that  the  fi.  fa.  was  boni  fide 
executed  and  levied,  and  the  goods  and  chattels  seized,  by  the  defendant 
Constable,  as  sheriff*,  before  the  date  and  issuing  of  the  fiat ;  that  James 
Brown  and  defendant  Constable  had  not,  at  the  time  of  executing  or  levy* 
ing,  notice  of  any  prior  act  of  bankruptcy  committed  by  John  Brown  ;  that 
Jie  Judgment  on  which  the  writ  issued  was  not  founded  on  any  warrant  of 
attorney  or  cognovit  given  by  John  Brown  by  way  of  fraudulent  preference ; 
and  that  the  seizing  under  the  said  writ  is  the  conversion  in  the  declaration 
mentioned.    Verification. 

Replication.  <<  That  the  conversion  in  the  said  declaration  mentioned 
and  complained  of  was  not  and  is  not  the  seizing  and  taking  the  goods  and 
effects  in  the  said  fourth  plea  mentioned  under  and  by  virtue  of  the  said 
^^  writ  at  the  suit  of  the  said  James  Brown  ;  and  that  ^plaintiffs  issued 

•'  their  wrh,  and  declared,  and  brought  their  action,  against  the  said 
defendants,  not  for  or  in  respect  of  such  seizing  and  taking,  nor  for  or  in 
respect  of  goods  and  effects  which  were  seized  and  taken  and  sold  under 
and  by  virtue  of  the  said  writ,  but  for  that  the  plaintiffs,  as  such  assignees 
as  aforesaid,  to  wit  on  the  said  day  in  the  said  declaration  mentioned  in  that 
behalf,  were  lawfully  possessed  of  the  said  goods  and  chattels  in  the  said 
declaration  mentioned,  and  which  said  goods  and  chattels  were  other  and 
different  than  the  said  goods  and  effects  which  were  seized  and  taken  and 
sold  by  the  said  defendant  Constable  under  and  by  virtue  of  the  said  writ 
at  the  suit  of  the  said  James  Brown ;  and  for  that  the  defendants  afterwards, 
to  wit  on  the  same  day  in  the  said  declaration  in  that  behalf  mentioned, 
converted  and  disposed  of  the  said  goods  and  chattels  in  the  said  declara« 
tion  mentioned  to  their  own  use."    Verification. 

Plea  to  the  new  assignment :  Not  guihy. 

5.  Plea  like  the  4th,  only  stating  a  fi.  fa.  at  the  suit  of  Charles  Brown. 
Replication,  admitting  the  bankruptcy,  seizure,  and  sale  under  the  fi.  fiu, 
property  in  John  Brown  before  the  bankruptcy,  fiat,  appointment  of  plain* 
tiffs,  and  their  title  and  possession,  as  assignees ;  De  injurit  as  to  the  residue. 
Issue  thereon. 

Charies  Brown  pleaded  separately.  The  parts  of  the  record  affecting 
him  exclusively  are  immaterial  to  this  report. 

This  cause  was  tried  a  second  time,  (see  Aldred  x.Canstabkf  4  Q.  B. 
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674,)  before  Wightman,  J.,  at  the  York  Summer  assizes,  1843.  It  ap- 
peared, as  before,  that  the  warrant  of  attorney  on  which  Charles  Brown 
obtained  judgment  and  execution  was  given  under  circumstances  which,  as 
was  said,  showed  a  fraudulent  ^preference.  After  seizure,  and  j-^^^o 
before  sale,  the  plaintiffs,  referring  to  Charles  Brown's  execution  *- 
only,  gave  the  sherifi'  notice  that  John  Brown  had  committed  an  act  of 
bankruptcy  on  which  a  fiat  was  about  to  be  issued.  The  other  parts  of  the 
evidence  material  to  the  present  report,  and  the  points  taken  for  the  defend- 
ants, were  stated  as  follows  in  the  judgment  of  this  court  delivered  as  after 
mentioned. 

«<  Upon  the  evidence  it  appeared  that  on  the  23d  of  April,  the  sheriff 
received  the  writ  at  the  suit  of  James  Brown,  under  which  he  justified; 
and  that  on  the  24th  of  April  he  received  a  fi.  fa.,  at  the  suit  of  Charles 
Brown,  for  313/.  lis.  The  sheriff  had  seized  all  the  goods  of  the  bank- 
rupt under  the  writ  at  the  suit  of  James  Brown,  before  he  received  the  writ 
at  the  suit  of  Charles  Brown :  but  he  remained  in  possession  under  both 
writs  until  the  time  of  the  sale,  which  took  place  on  the  28th  and  29th  of 
April.  The  first  day's  sale  of  the  goods  produced  more  than  sufficient  to 
cover  and  satisfy  the  writ  at  the  suit  of  James  Brown.  There  remained, 
however,  at  the  end  of  the  first  day's  sale,  as  many  goods  that  had  been 
seized  by  the  sheriff  under  the  two  writs  as  produced  at  the  sale  on  the  fol- 
lowing day  149/. ;  and  the  plaintiffs  contended  that  they  were  entitled  to  a 
verdict  upon  the  new  assignment  in  respect  of  those  goods." 

The  defendants  answered  that,  if  the  plaintiffs  meant  to  claim  part  of  the 
goods  as  not  having  been  taken  and  sold  under  James  Brown's  writ,  they 
should  have  traversed  the  allegation  in  the  plea  that  they  were  so  taken  and 
sold,  instead  of  new  assigning,  whereby  they  in  effect  admitted  that  all  the 
goods  were  covered  by  the  plea.  And  they  urged  that,  in  fact,  the  sale  was 
one  'continuous  proceeding,  and  was,  throughout,  a  sale  under  r^^^^A 
James  Brown's  execution.  ^  Also,  as  to  the  sheriff,  that  he  was  not  ^ 
liable,  being  bound  to  enforce  the  writ  without  reference  to  the  merits  of 
(he  execution.  (This  point  was  not  insisted  upon  in  banc).  And  that,  if 
the  sheriff  bad  sold  illegally,  trover  was  not  the  proper  form  of  action. 

The  learned  judge  reserved  the  points,  and  left  it  to  the  jury  to  say 
whether  the  warrant  of  attorney  on  which  Charles  Brown  had  obtained 
judgment  and  execution  was  given  by  way  of  fraudulent  preference.  Ver- 
dict for  plaintiffs  on  the  1st,  3d,  4tb,  and  5th  issues;  damages  149/.,  (the 
produce  of  the  second  day's  sale.)  Leave  was  given  to  move  that  the  ver- 
dict against  Sir  T.  A.  C.  Constable  should  be  set  aside  and  a  verdict  entered 
for  him. 

Wortletfj  in  Michaelmas  term,  1843,  obtained  a  rule  nisi  accordingly. 
Martin  now  showed  cause.((7)    As  to  the  form  of  proceeding,  Cheston  v. 
GibbSf  12  M.  &  W.  Ill,  decided  since  the  granting  of  this  rule,  shews 

(d)  Befora  Lord  Denman,  C.  J.,  Patteton,  WU'*aiiii>  and  Wightman,  Js. 
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that  the  action  is  rightly  brought  in  trover.  ( Woriley^  contrft,  said  he  should 
not  dispute  this.) 

Then,  as  to  the  new  assignment.  The  statement,  in  the  fourth  plea,  of  a 
levy  under  James  Brown's  writ,  was  matter  which  the  plaintiffs  did  no^ 
propose  to  dispute ;  their  case  was  that,  aAer  selling  to  satisfy  that  execu- 
tion, the  sheriff  went  on  to  sell  under  a  void  writ :  therefore  they  could 
^  answer  the  plea  only  by  a  new  ^assignment,  alleging  that  the  con- 

J  version  of  which  they  complain  is  not  the  seizure  and  sale  of  the 
goods  mentioned  in  the  plea,  and  under  James  Brown's  writ,  but  the  con- 
version of  other  and  different  goods  in  the  declaration  mentioned.  To  tbar 
new  assignment  the  defendants  plead  only  Not  guilty ;  and  upon  that  issue 
the  evidence  entitles  the  plaintiffs  to  recover.  Not  guilty  putting  in  issue 
nothing  but  the  fact  of  conversion.  The  seizure  and  sale,  as  far  as  they 
were  necessary  to  satisfy  James  Brown's  writ,  were  lawful,  and  this  would 
have  been  the  answer  under  the  fourth  plea ;  but,  as  soon  as  the  sheriff  sold 
more  than  was  requisite  for  James  Brown's  execution,  he  became  liable  in 
trover,  according  to  Stead  v.  Gascoigne^  8  Taunt.  527 ;  and  this  view  of 
the  case  is  met  by  the  new  assignment.  In  Batchelor  v.  Vyse^  4  M .  &  Scott, 
652,  S.  C.  at  Nisi  Prius,  1  M.  &  Rob.  331,(a)  Tindal,  C.  J.,  said :  *«The 
law  allows  the  sheriff  to  seize  a  reasonable  quantity  of  the  debtor's  goods: 
but  he  must  know  when  he  has  sold  enough  to  satisfy  the  execution. 
Stead  V.  Gascoigney  8  Taunt.  527,  is  a  direct  authority.  The  case  cer- 
tainly was  not  much  argued ;  but  it  was  treated  as  an  authority  by  Mr. 
Justice  LiTTLGDALE,  in  JVbrman  v.  Belly  2  B.  &  Ad.  190. "(6) 

Wortkyy  E.  V.  Williams^  and  E.  Beaoan^  contrl.  It  is  not  necessary  to 
dispute  that,  if  the  sheriff,  after  satisfying  the  valid  writ,  proceeded  to  seL 
under  a  void  writ,  he  would  be  liable  in  trover :  the  question  is  whether 
that  is  the  state  of  things  suggested  by  the  new  assignment.  The  declara* 
^  tion  alleges  a  seizure  and  •conversion  of  certain  goods  which  are 

-I  particularly  described:  the  plea  justifies  as  to  all  those  goods:  then 
the  plaintiffs  new  assign,  that  th(*y  sue  in  respect  of  goods  other  than  and 
different  from  those  stated  in  the  plea  to  have  been  seized.  The  effect  of 
this  is,  that  the  plaintiffs  abandon  the  matter  of  complaint  answered  by  the 
plea.  [Patteson,  J.  It  is  not  correct  to  say  that  they  abandon  it :  they 
allege  that  the  matter  pleaded  to  it  is  nothing  to  the  purpose.]  It  is  laid  down 
in  Dand  v.  Kingscote,  6  M.  &  W.  174,  197,  that  the  effect  of  a  new  assign- 
ment is,  (<  not  strictly  to  admit  the  truth"  of  the  facts  averred  in  the  plea, 
^^but  to  withdraw  them  entirely  from  consideration  as  the  subject  of  the 
action :"  <<  the  true  grounds  of  complaint  are,"  then,  <<  to  be  sought  in  the 
explanation  of  the  declaration  contained  in  the  new  assignment."  Here 
all  the  goods  were  seized  under  the  valid  execution :  there  was  no  evidence 

(a)  And  see  p^  333,  note  (b). 

(b)  Steads,  Gaaeoigne  is  not  ezpresaly  cited :  but  we  the  obaertatioa  of  Littledale, J^i •* 
p.  191. 
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of  a  second  set  of  goods,  to  which  the  new  assignment  could  apply :  if  the 
plaintifls  wished  to  draw  a  distinction  as  to  part  of  the  goods  comprehended 
in  the  one  seizure,  they  should  have  replied  de  injuriS,  or  by  a  special  state- 
ment of  the  facts.     Barnes  v.  Htintj  11  East,  451, (a)  shows  that  such  a 
mode  of  replying  would  be  effectual.  [Wightman,  J.  The  new  assignment 
here  is  the  ordinary  one,  and  the  case  that  in  which  it  is  ordinarily  pleaded.] 
The  effect  of  a  new  assignment  where  the  defendant  justifies  a  trespass  on 
lands  is  thus  stated  in  note  (6)  to  Greene  v.  JaneSy  1  Wms.  Saund.  300  a, 
6th  ed. :  <<  As  the  plaintiff  avers  that  the  place  new  assigned  is  another  and 
difierent  place  from  that  mentioned  in  the  plea,  he  •waives  or    p»^- 
abandons  the  trespass  which  the  defendant  has  justified."     [Pat-     L 
TEsoN,  J.  That  is  incorrect  language.    A  man  cannot  be  said  to  waive  th^t 
for  which  he  never  sued.]     Similar  expressions  are  used  in  other  parts  of 
the  same  note.     In  J^Tonnan  v.  Westcombe^  2  M.  &  W.  349,  Parke,  B., 
says  that  a  new  assignment  <<  admits  another  trespass,  all  inquiry  as  to  which 
the  plaintiff  wholly  abandons."     [Patteson,  J.    I  cannot  say  I  think  it  is 
correct  language.]     In  Bull.  N.  P.  92,  it  is  said  that,  <<if  the  plaintiff  make 
a  new  assignment,  and  the  general  issue  be  joined  thereon,  the  plaintiff 
cannot  prove  the  defendant  guilty  at  the  place  mentioned  in  the  bar ;  for 
when  the  plaintiff  makes  a  new  assignment,  he  waives  that  whereto  the 
defendant  pleaded  in  bar ;  so  as  in  truth  if  it  be  the  same  place,  he  can 
never  take  advantage  thereof,  and  therefore  if  it  be  the  same,  yet  the  defend- 
ant ought  not  to  rejoin  that  it  is  so,  but  plead  not  guilty,  and  take  advantage 
of  it  at  the  trial."    In  Pratt  v.  Groame^  15  East,  235,  the  decision  pro- 
ceeded on  the  materiality  of  the  plaintifTs  allegation,  in  his  new  assignment, 
that  the  locus  in  quo  was  different  from  that  mentioned  in  the  plea :  and,  it 
being  proved  that  they  were  the  same,  the  defendant  was  held  entitled  to  the 
verdict  on  the  issue  of  Not  guilty  to  the  new  assignment.     In  Oakley  v. 
Davis^  16  East,  82, 86,  Lord  Ellenborough  said  :  «<  How  could  the  plain- 
tiff new  assign  upon  the  trespass  stated  and  justified  by  the  plea,  when  he 
might  have  traversed  the  fact  pleaded  ?     The  new  assignment  admits  that 
the  declaration  stands  well  answered  by  the  plea  ;  but  it  states  in  effect  that 
tbe  defendant  is  under  a  mistake,  for  that  the  plaintiff  complains  of  a  new 
and  'substantive  trespass  not  answered  by  the  plea."     [Patte-     p^«-p 
SON,  J.    The  meaning  there  is  that  the  plaintiff  admits  the  declara-     *- 
tion,  as  construed  by  the  defendant,  to  be  well  answered  by  the  plea.] 
Whether  the  term  «  abandoned"  or  any  other  be  used,  the  effect  of  the  new 
assignment  is,  at  all  events,  that  the  grievances,  as  stated  in  the  plea,  are  not 
those  for  which  the  plaintiff  seeks  redress:  it  may  be  that  the  matter  pleaded 
is  foreign  to  the  complaint  in  the  declaration,  or  that,  although  the  matter  be 
not  foreign,  yet  there  are  circumstances  connected  with  it  which  prevent  its 
being  an  answer,  as,  for  instance,  if  the  defendant  has  detained  goods  under 
regular  process,  but  longer  than  the  law  permits.     Here  the  plaintiffs,  by 
their  new  assignment,  undertake  to  show  that  the  goods  as  to  which  they 

(a)  See  the  obienratioQ  of  Littledale,  J.,  in  Boivm  t  Jenkin,  6  A.  &  E.  911,  919. 
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complain  are  a  diflerent  set  of  goods  from  those  mentioned  in  the  plea,  and 
which  they  admit  to  have  been  seized  and  sold  as  there  stated.(a)  [Pat- 
TESON,  J.  The  new  assignment  is  good  in  point  of  language ;  and  it  is  a 
question  on  the  evidence  whether  there  were  two  sales  or  one.  It  is  as  if 
the  action  were  trover  for  horses,  and,  the  defendant  justifying  under  a  writ, 
the  plaintiff  new  assigned,  and  said  at  the  trial,  <<  You  seized  a  black  horse 
and  a  grey ;  the  black  horse  sold  for  as  much  as  satisfied  the  execution  ;  and 
you  then  sold  the  other:  we  do  not  sue  for  the  black  horse,  but  for  the 
grey."  Lord  Denman,  C.  J.  The  question  there  would  be  upon  the  evi- 
dence.] The  plaintiffs  were  bound  to  prove  that  some  particular  thing  was 
sold  which  was  not  a  subject  of  the  first  execution.  [Patteson,  J.  It 
comes  to  the  question  whether,  when  a  sheriff  has  two  writs  of  execution, 
^  and,  after  selling  enough  to  satisfy  the  first,  proceeds  *with  the  sale, 

^  he  must  not  be  taken  to  sell  under  the  second.]  «  As  soon  as'*  the 
goodjs  <<are  seized,  they  are,  in  point  of  law,  in  his  custody  under  all  the 
writs  which  he  then  has ;  and,  when  he  sells  them,  he  sells,  in  point  of  law, 
under  all  the  writs:"  Drewe  v.  Lainson^  11  A.  &  £.  529,  537,  judgment 
of  the  court.  The  sale  is  continuous  and  not  divisible.  If  enough  goods 
to  satisfy  the  first  execution  were  sold  on  the  first  day,  but  part  of  them  were 
accidentally  destroyed  or  lost,  the  first  execution  creditor  might  demand  the 
proceeds  of  the  goods  sold  after  the  first  day,  until  he  was  satisfied  ;  and 
the  sheriff  must  be  prepared  to  meet  such  demand,  though  he  mia;ht  per- 
haps be  liable  in  an  action  for  negligence  by  the  second  creditor,  if  he,  in 
consequence,  suffered  loss.  ,  Cur.  adv,  vult. 

Lord  Denman,  C.  J.,  on  a  subsequent  day  of  this  vacation,  (July  6th,} 
delivered  the  judgment  of  the  court. 

The  only  questions  in  this  case  arose  upon  the  new  assignment  upon  the 
fourth  plea.  The  declaration  was  in  trover  in  the  usual  general  form. 
The  defendant  Constable,  in  the  fourth  plea,  states  that  a  writ  of  fi.  fa.  at 
the  suit  of  James  Brown,  endorsed  to  levy  79/.  4s.  9(2.,  was  delivered  to 
him  (he  being  sheriff  of  Yorkshire)  before  the  issuing  the  fiat  against  John 
Brown  ;  and  that  he,  as  sheriff,  before  the  fiat,  seized  and  took  in  executioa 
the  goods  in  the  declaration  mentioned,  for  the  purpose  of  levying  the 
money  mentioned  in  that  writ,  and  .did,  before  the  fiat,  by  sale  thereof  levy 
^  the  said  money  as  by  the  said  writ  he  was  commanded.  To  this  *plea 

^  the  plaintiffs  new  assigned  that  they  brought  their  action,  not  in 
respect  of  goods  seized,  taken  and  sold  under  the  writ  mentioned  in  (he 
plea,  but  for  goods  and  chattels  other  and  different  than  the  goods  aod 
chattels  which  were  seized,  taken  and  sold  under  the  said  writ  in  the  fourth 
plea  mentioned.  To  this  new  assignment  there  was  a  plea  of  Not  guilty.  (His 
lordship  then  stated  the  material  facts  proved  on  the  trial,  as  at  p.  373,  ani&) 

The  defendant  contended:  1.  That  the  plaintiffs,  by  new  assigning,  had 
admitted  that  all  the  goods  mentioned  in  the  declaration  were  covered  by 
the  plea  ^  and  that  they  ought  not  to  have  new  assigned,  but  traversed  the 

(a)  See  note  (f )  to  Greene  ▼•  Janee,  1  WoWi  Seund.  299  a,  6th  ed. 
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lUegation  in  tbe  plea  that  the  goods  were  taken  and  sold  to  satisfy  the  writ 
at  the  suit  of  James  Brown :  and,  2.  That  the  sale,  though  in  two  days, 
was  in  fact  but  one  sale,  and  that  sale  under  the  execution  at  the  suit  of 
Jaraes  Brown ;  for  that,  although  enough  was  raised  at  the  first  day's  sale 
to  satisfy  James  Brown's  execution,  the  sheriff  might  nevertheless  sell  more 
under  that  writ  in  order  to  protect  himself,  in  case^  after  the  sale,  and  before 
delivery  of  the  goods  sold  to  the  purchasers,  some  unforeseen  loss,  as  by  fire 
or  thieves,  might  occur,  which  would  render  the  produce  of  the  first  day's 
sale  insufficient  to  satisfy  James  Brown's  writ.  Upon  both  of  these  points, 
however,  our  opinion  is  in  favour  of  the  plaintiffs. 

We  think  a  new  assignment  was  the  proper  mode  of  pleading  in  this  case 
on  the  part  of  the  plaintiffs.  The  declaration  is  general,  and  may  apply  to 
any  goods  within  tbe  number  and  description  stated  in  it.  The  defendant 
says  that  he  seized,  took  and  sold  the  goods  mentioned  in  the  declaration 
under  a  writ  of  fi.  fa.  at  *the  suit  of  James  Brown,  and  so  justifies.  r^^Q^ 
This  apparently  answers  the  declaration  ;  for  the  defendant  did  seize,  ^ 
take  and  sell  some  goods,  within  the  number  and  description  in  the  decla- 
ration,  under  that  writ ;  and,  the  declaration  being  general,  it  may  be  that 
tbe  goods  seized  and  sold  under  that  writ  were  the  goods  for  which  the 
plaintifT  brought  his  action.  But  the  plaintiff,  admitting  that  the  defendant 
did  seize  and  sell  certain  goods  within  the  number  and  description  of  these 
stated  generally  in  the  declaration,  says  by  his  new  assignment  that  the 
goods  in  respect  of  which  he  brought  his  action,  and  which  he  named  in 
his  declaration,  are  not  those  seized  and  sold  under  James  Brown's  writ, 
but  other  goods.  And  this  is  the  proper  mode  of  pleading  in  such  a  case, 
a  new  assignment  being  used  to  explain  matters  alleged  generally  in  the 
declaration,  and  only  apparently  answered  by  the  plea. 

The  question  then  becomes  one  of  fact,  whether  all  that  was  sold  at  both 
sales  was  sold  under  the  writ  at  the  suit  of  James  Brown :  and  upon  this 
part  of  the  case  the  second  point  made  by  the  defendant  arises. 

The  cases  of  Stead  v.  Gascoigne^  8  Taunt.  527,  and  Batchelor  v.  Vyse^ 
4  M.  &  Scott,  552,  are  direct  authorities  that,  if  a  sheriff  sell  more  goods 
than  are  sufficient  to  satisfy  an  execution,  he  is  liable  in  trover  in  respect  of 
tbe  excess.  Whether  he  sold  more  than  under  the  circumstances  was  ne- 
cessary, is  a  question  of  fact  in  each  particular  case ;  and,  in  the  present, 
there  is  no  doubt  that  the  produce  of  the  first  day's  sale  was  sufficient  to 
satisfy  the  execution  at  the  suit  of  James  Brown :  and  we  are  of  opinion  that 
the  sale  on  the  second  day  was  not  warranted  by  James  •Brown's  ^  ^ 
writ,  and  that  the  goods  sold  on  that  day  cannot  be  considered  sold  L 
under  that  writ.  We  also  think  ths^,  primd  facie,  a  sheriff's  sale  is  to  be 
considered  to  be  for  ready  money  and  immediate  delivery,  and  that  the 
Atrff  is  not  justified,  after  he  has  sold  as  much  as  apparently  satisfies  the 
>^rir,  in  going  on  to  sell  more  upon  a  speculation  that  it  is  possible  that 
ictual  delivery  of  such  goods  as  he  has  already  sold  may  be  prevented  by 
Home  loss  or  accident  for  which  he  is  not  answerable. 

t2 
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This  rule  therefore  will  be  discharged ;  and  the  verdict  for  the  pluntifi 
upon  the  new  assignment  will  stand.  Rule  discharged. 
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The  council  of  a  borough  made  the  foUowing  by-law,  bj  virtue  of  a  chaiter  empowering  Ihem 
to  make  by-laws,  and  of  itaL  6  &  6  W.  4,  c  76,  ■.  90. 

That  no  penon  thould  erect  any  booth  for  the  purpoee  of  any  ehow  or  public  entertainment  in 
any  public  place  within  the  borough  without  licenw  from  the  mayor,  which  license  should  not 
be  given  at  or  for  any  other  time  than  during  the  annual  fiiirs,  if  three  inhabitant  hou8eholdei% 
residing  within  one  hundred  yards  of  the  place  intended  to  be  used,  should  have  previoiHiy 
memorialized  the  mayor  in  writing  to  withhold  such  license:  and  that  any  such  license 
given  at  or  for  any  other  time  than  during  the  said  fairs  should  be  revoked  by  the  mayor  and 
become  void,  if  and  so  soon  as  three  inhabitant  householders  residing  within  one  hundred 
yards,  du^,  should  memoriaUze  the  mayor  in  writing  to  revoke  the  same ;  such  last-mentiofied 
memorial  to  be  presented  within  forty-eight  hours  after  the  building  of  such  booth  should  have 
been  commenced,  and  the  revocation  to  be  notified  forthwith  to  the  party  employed  or  into^ 
ested  in  the  building :  and  sny  person  erecting  or  oontuiuing  a  booth  in  contravention  of  the 
by-law  to  forfeit  a  sum  not  exceeding  bL 

Heid^  an  unreasonable  by-law,  and  wholly  v(»d,  though  duly  published  and  notified  to  a  seae- 
tary  of  state  and  not  diMllowed. 

To  a  count  in  trespass  for  breaking  down  and  removing  plaintiff's  booth,  defendant  pleaded 
that,  before  and  at  the  time  when,  dec,  there  was  a  public  highway,  throughf  over  and  aJong 
a  eiue  called  A^  for  all  the  liege  subjectB,  dec ;  and  that  the  booth  had  been  and  was  wrongs 
fully  erected  and  standing  in  and  aeroas  the  said  highway,  and  obstructing  the  same,  wher^ 
fore  defendant,  being  a  liege  subject,  dec,  and  having  occasion  to  use  the  said  highway, 
committed  the  alleged  trespasses,  in  order  to  remove  the  obstruction.    Replication :  That  the 
said  close  is  in  the  borough  of  B^  which  is  an  immemorial  borough,  and  that  an  immemorial 
fair  for  the  sale  of  all  kinds  of  goods  was,  for  three  weeks  from  a  certain  day  in  every  year, 
holden  in  the  said  close,  that  is  to  say  on  certain  parts  thereof  used  for  that  purpose,  but 
leaving  open  a  euffiderU  part  of  the  wnd  dote,  and  also  of  the  said  highway ,  for  the  sulh 
jeetSf  4rc,  to  go^  return,  pass,  4^,  in  and  along  the  same  highufay.    And  that  there  was  an 
&mmemorial  custom  in  the  said  borough,  that  every  liege  subject  using  the  trade  of  a  victualler 
hath,  during  the  said  lairs,  been  used,  dcc^  for  the  purpose  of  carrying  on  his  said  trade,  to 
enter  upon  any  part  of  the  said  close  used  for  the  purpose  of  such  fidr,  but  leaving  ss  albv^ 
said,  and,  for  carrying  on  his  said  trade,  to  erect  a  booth  there,  and  to  continue  such  booth 
until  a  reasonable  time  after  the  end  of  such  fiiir,  paying  a  reasonable  compensation  to  ths 
owner  of  the  soil.    And  that  plaintiff^  being  a  liege  subject  and  a  victualler,  did,  during  soch 
&ir,  erect  his  said  booth  on  one  of  the  parts  of  the  said  close  then  and  theretofore  used  for 
the  fiiir,  (leaving  as  aforesaid,)  according  to  the  custom,  and  continued  such  booth  there  till 
defendant,  during  the  fair,  committed  the  trespasses. 

Held,  on  demurrer,  that  the  custom  was  reasonable,  for  that  a  highway  might  have  been  granted 
before  legal  memory,  subject,  in  parts,  to  interruption  for  a  beneficial  public  purpose  and  for  a 
limited  time. 

And  that  the  plaintiff  was  right  in  replying  spedally  as  above,  and  could  not  have  traversed  the 
existence  of  a  highway  over  the  locus  in  quo,  because,  consistently  with  the  custom,  that 
spot  might  sometimes  be  used  as  a  highway  and  sometimes  not, 'and  it  did  not,  by  temporary 
occupation  under  the  custom,  cease  to  be  a  highway. 

Unies  being  joined  in  law  and  in  foct,  the  plaintift)  after  judgment  for  him  on  the  former,  the 
latter  being  untried,  obtained  a  rule  to  discontinue  on  payment  of  costs.  On  taxation,  ths 
master  nude  his  allocatur  for  the  plaintiff's  and  defendants  coste  respectively,  not  striking  a 
balance.  The  plaintift^  to  whom  the  larger  sum  was  due,  took  out  execution  for  the  baluoe 
between  his  coste  and  the  defendant's. 

^eldj  that  he  was  entitled  to  his  coste  of  demurrer  notwithstending  the  discontuiuance.   And 

The  court  refused,  on  motion,  to  set  aside  the  execution  as  irregularly  issued  for  a  balaDM 
instead  of  the  gross  sum  awarded  for  costs. 

Trespass.    The  declaration  stated  that  defendant,  on,  &c.,  with  force 
and  armS|  at  Bury  St.  Edmund's  in  Suffolk,  in  a  certain  close  there  called 


6  Adolphus  &  Ellis,  N.  S.  384 

the  Angel  Hill,  ^broke  and  entered  a  certain  booth  or  building  of  ^«_ 
plaintiflf,  then  standing,  erected  and  being  in  the  said  close,  and  1^ 
commonly  called  and  known  as  The  Harp,  and  before  that  time  used  by 
plaintiff  for  the  purpose  of  therein  selling  liquors,  and  then  and  there  took 
down,  pulled  down,  &c.,  and  destroyed  the  said  booth,  and  broke  to  pieces, 
took,  and  carried  away  and  converted,  the  materials;  and  also  seized  and 
took  plaintiff's  goods  and  chattels,  to  wit,  &c.,  (here  then  found,  &c.,  of  a 
large  value,  &c.,  and  broke,  &c.,  and  took,  carried  away  and  converted  the 
same :  by  means  whereof  the  goods  were  lessened  in  value,  &c.,  and  also, 
by  means  of  the  booth  being  pulled  down,  &c.,  plaintiff  was  prevented 
from  selling  divers  large  quantities  of  liquors  and  provisions  therein,  and 
from  exercising  and  carrying  on  his  trade  of  a  victualler  therein,  and  thereby 
making  gains,  &c. 

Plea  2.  That  the  borough  of  Bury  St.  Edmund's  is,  and  from  time 
whereof,  &c.,  hath  been,  an  ancient  borough  ;  and  that  the  burgesses  thereof, 
until  the  making  of  an  act  passed,  &c.,  (5  &  6  W.  4,  c.  76,)  and  until  the 
first  election  of  councillors  under  the  said  act,  had  been  and  were  a  body 
corporate  and  politic  by  the  name  of  <(  The  Alderman  and  burgesses  of 
Bury  St.  Edmund's  in  the  county  of  Suffolk,"  and  from  thence  hitherto  have 
been,  and  still  are,  a  body  corporate,  &c.,  by  the  name  of  <<  The  Mayor, 
aldermen  and  burgesses  of  Bury  St.  Edmund's."  That,  by  letters  patent, 
April  3d,  4  Ja.  1,  (profert,)  the  king  granted  to  the  said  corporation  and 
their  successors  that  the  alderman  for  the  time  being,  and  the  assistants  of 
the  said  borough  for  the  time  being,  or  the  greater  part  of  them,  and  the 
chief  burgesses  for  the  time  being,  or  the  greater  part  of  them,  and  the 
common  council  for  the  time  being,  or  the  greater  part  *of  them,  (of  ^ 
whom  the  alderman  for  the  time  being  was  to  be  one,)  upon  public  I 
warning  thereof  to  be  given  to  congregate  themselves  together,  « should 
bare  full  power  and  authority  to  make  and  constitute  and  ordain  from  time 
to  time  good,  wholesome,  profitable,  honest  and  necessary  laws,  statutes, 
constitutions,  decrees  and  ordinances  reasonable  in  writing  whatsoever, 
which  to  them  or  the  greater  part  of  them  as  aforesaid,  according  to  their 
discretions,"  &c.,  <<  should  seem  to  be  for  the  good  regimen  and  govern- 
ment of  the  borough  aforesaid  and  all  and  singular  officers,"  &c.,  « inhabit- 
ants and  residents  of  the  borough  aforesaid,  in  their  offices,"  &c.,  <<  arts 
and  businesses  within  the  borough  aforesaid  and  liberties  and  precincts  of 
the  same  for  the  time  being,  which  they  should  have,  bear  and  use  for  the 
further  public  good,  common  profit  and  good  government  of  the  borough 
aforesaid,  and  the  victualling  the  same,  and  for  other  the  things  and  causes 
by  any  manner  of  way  touching  the  said  borough.  As  by  the  said  letters 
patent,"  &c.  The  plea  then  averred  acceptance  of  the  letters  patent,  which 
are  still  in  force,  except  so  far  as  the  same  are  repealed  or  annulled  by  stat. 
6  fc  6  W.  4,  c.  76.  And  that,  after  the  passing  of  that  act,  and  before  the 
time  when,  &c.,  and  more  than  twelve  calendar  months  before  the  com- 
mencement of  this  suit  to  wit  on,  &c.,  defendant,  being  duly  qualified^  had 
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been  elected  mayor,  &c.,  and  had  subscribed  the  declaration,  &c. ;  and  that 
he  continued  mayor  until  after  the  committing  of  the  supposed  trespasses,  to 
vit  until,  &c. ;  and  was  during  all  that  time  a  justice  of  peace  for  the 
borough,  and  had  duly  taken  the  oaths  required  in  that  behalf.  The  plea 
then  stated  the  election,  more  than  twelve  calendar  months  before  action 
^  brought,  of  aldermen,  and  of  councillors  (among  •whom  was  the 

•I  defendant)  duly  qualified,  who  respectively  subscribed  the  declara- 
tions,  &c.,  and  who  remained  in  office  until  aAer  the  committing,  &c.,  and 
which  aldermen  and  councillors  constituted  and  acted  as  the  council  of  the 
borough  on  the  20th  February,  1843,  and  until  after  the  committing,  &c. 
And  that,  while  they  so  constituted  such  council,  and  before  the  time  when, 
&c.,  to  wit  on  February  20:h,  1843,  a  quarterly  meeting  of  the  said  council 
for  the  transaction  of  general  business  was  duly  holden,  &c.,  (the  plea 
stated  particularly  the  notices  and  the  other  due  preliminaries  to  the  holding 
of  such  meeting.)  And  that  more  than  two-thirds  of  the  whole  number  of 
the  council,  to  wit,  &c.,  naming  them,)  were  present  at  the  said  meeting 
and  at  the  making  of  the  by-laws  after-mentioned  ;  and  defendant  presided, 
&c.  And  thereupon  it  then  seemed  meet  to  the  said  council  to  make,  &c., 
and  they  did  then  accordingly,  to  wit  on,  &c.,  at  the  said  meeting,  by 
virtue  and  in  pursuance  of  the  act  of  parliament  in  such  case,  &c.,  and  of 
all  powers,  &c.,  granted  by  any  charter  or  charters  to  the  mayor,  aldermen 
and  burgesses,  &c.,  or  by  law  inherent  or  otherwise  vested  in  them  or  the 
said  council  in  that  behalf,  duly  make,  &c.,  and  declare  divers,  to  wit 
twelve,  by-laws,  statutes,  &c.,  reasonable,  in  writing,  for  the  good  rule, 
&c.,(a)  of  the  said  borough,  and  for  the  prevention,  &c.,  of  divers  nuisances 
therein  which  were  not  already  punishable  in  a  summary  manner,  &c.,  and 
by  such  by-laws  appoint  divers  fines  which  they  deemed  necessary  for  the 
prevention,  &c.,  of  such  offences,  no  fine  so  appointed  exceeding  5/.  And 
by  one,  to  wit  the  eleventh,  of  which  by-laws  it  was  and  is  ordained  md 
declared : 
^^^  •'^That  no  person  should  thenceforth  erect  any  booth  or  place 

J  any  caravan,  for  the  purpose  of  any  show  or  public  entertainment, 
in  any  public  place  within  the  said  borough  without  the  license  of  the 
mayor  thereof;  and  that  such  license  should  not  be  given  at  or  for  any 
other  time  than  during  the  time  of  the  annual  fairs,  if  three  inhabitant  house- 
holders, residing  within  one  hundred  yards  of  the  place  intended  to  be  used, 
should  have  previously  memorialized  the  said  mayor  in  writing  to  withhold 
such  license :  and  that  any  such  license  given  at  or  for  any  other  time  than 
during  the  time  of  the  said  fairs  should  be  revoked  by  the  said  mayor  and 
become  void,  if  and  so  soon  as  three  inhabitant  householders,  residing 
within  one  hundred  yards  of  the  place  for  which  such  license  should  be 
granted,  should  memorialize  the  said^mayor  in  writing  to  revoke  the  same: 
provided  such  memorial  as  last  mentioned  should,  in  the  case  of  any  booth 
or  other  like  erection  being  sought  to  be  set  up,  be  presented  to  the  mayor 

(a)  See  itat  5  A  6  W.  4,  c.  76,  ■.  90. 
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within  forty-eight  hours  next  after  the  building  of  any  such  booth  or  erec- 
tion should  have  been  commenced  ;  and  that  the  revocation  of  such  license 
should  forthwith  be  notified  by  the  mayor  to  some  person  or  persons  em- 
ployed or  interested  in  the  building  of  any  such  booth  or  other  erection : 
And  that,  in  case  any  person  should  erect  or  cause  to  be  erected  wholly  or 
partially  any  booth  or  other  like  erection  or  place,  or  cause  to  be  placed 
any  caravan  for  the  purpose  of  any  show  or  public  entertainment,  in  any 
public  place  within  the  said  borough,  without  the  license  of  the  mayor,  or, 
after  the  revocation  of  any  such  license  should  have  been  notified  to  him, 
should  refuse  or  neglect  to  remove  such  caravan  or  the  materials  of  such 
booth  or  other  like  erection  within  the  time  prescribed  •by  the  said  ^^^ 
mayor  in  that  behalf,  such  person  should  forfeit  and  pay  a  sum  not  ^ 
exceeding  5/. ;  and  that  in  every  such  case  it  should  be  lawful  for  the  said 
mayor,  whether  the  said  penalty  should  have  been  sued  for  or  not,  to  cause 
every  such  booth  or  other  like  erection,  whether  completed  or  not,  and 
every  such  caravan,  to  be  removed  from  and  out  of  the  limits  of  the  said 
borough :  provided  that  that  by-law  should  not  be  construed  to  give  any 
greater  effect  to  the  license  of  the  said  mayor  than  the  same  would  have 
had  if  that  by-law  had  not  been  made."  As  by  the  said  laws,  &c.,  will 
(among  other  things)  fully  appear. 

The  plea  then  averred  notice  of  the  said  by-laws  to  one  of  the  secretaries 
of  state,  and  publication  by  affixing  on  the  door  of  the  town  hall ;  (a)  and 
entry  and  signing  of  minutes  of  the  said  proceedings  in  council; (6)  that 
the  by-laws  were  not  disallowed,  &c.  within  forty  days  (a)  after  notice  and 
publication ;  and  that,  immediately  after  the  expiration  of  forty  days,  &c.,,  to 
wit  on,  &c.,  and  before  the  time  when,  &c.,  the  same  came  into  effect. 

The  plea  then  went  on  to  state  that,  before  and  at  the  time  of  the^  making 
of  an  act,  &c.  (the  Parliamentary  Boundary  Act,  2  &  3  W.  4,.  ©.  64,)  the 
close  called  the  Angel  Hill,  in  the  declaration  mentioned,  was,  and  from 
thence  hitherto  hath  been,  and  still  is,  part  of  and  situate  within  the  said 
borou|];h,  «  and  the  same  close  was  and  is  a  common  and  public  place  and 
queen's  highway,  situate  in  the  middle  of  the  said  borough ;  of  all  which 
premises,"  &c.  (notice  to  plaintiff  before  the  time  when,  &c.)  And  defend- 
ant further  saith  that  plaintiff,  disregarding  the  said  by-law,  afterwards,  ^d 
before  the  said  time  when,  •&c.,  to  wit  on,  ic,  without  the  leave  p^«qq 
or  license,  and  against  the  will  and  consent,  of  the  defendant,  so  L 
being  such  mayor  as  aforesaid,  unlawfully  erected,  put  up  and  placed,  and 
cause<l  to  be  erected,  &c.,  the  said  booth  in  the  declaration  mentioned  in 
and  upon  the  said  close  called  the  Angel  Hill,  so  being  such  common  and' 
public  place  and  highway  as  aforesaid,  for  the  purpose  of  public  ept<^rtaio^ 
xnent,  and  of  causing,  procuring^  and  encouraging  public  dancing,  lewd* 
fiess,  drunkenness,  and  debauchery  in  and  about  the  said  booth :  and  plain- 
tiff then  also  put  and  placed  the  said  goods  and  chattels  in  the  declaratiod 
mentioned  in  and  upon  the  said  booth  lor  the  purpose  aforeaaid ;  and  then^ 

(a)  Stat  6  d(  6  W.  4^.c.78,  ■.  DO.  (fi)  Ib«.«i69k 
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to  wit  on,  &c.y  opened  the  said  booth  for  (he  purpose  aforesaid,  and  cansed 
the  same  to  be  kept  and  continued  open  for  such  purpose  from. thence  until 
and  at  the  said  time  when,  &c. :  and  plaintiff  did  during  all  that  time  un- 
lawfully and  injuriously  keep,  maintain,  and  continue  the  said  booth  an  ill 
governed  and  disorderly  booth,  and  for  his  own  lucre  and  gain  did  unlaw- 
fully and  wilfully  cause  and  procure  divers  and  very  many  dissolute  and 
debauched  persons,  as  well  men  as  women,  of  evil  name  and  fame  and  of 
dishonest  conversation,  and  as  well  inhabitants  of  the  said  borough  as  others, 
to  frequent,  assemble  and  come  together  with  drums  and  trumpets,  and 
other  instruments  at  and  in  and  about  the  said  booth  at  unlawful  times,  as 
well  in  the  night  as  in  the  day-time,  and  then  and  there  to  be  and  remain 
beating  drums,  blowing  trumpets,  dancing,  dritiking,  tippling,  whoring,  and 
misbehaving  themselves,  and  raising  and  making  riots,  affrays,  uproars, 
loud  noises  and  disturbances,  for  divers  long  spaces  of  time,  to  the  sub- 

•Qoni  ^^^^^^  ^^  ^^^  S^^^  ^^^9  order  and  government  of  the  said  *borough, 
•1  and  to  the  great  annoyance  and  damage  and  common  nuisance  of 
all  the  liege  subjects,  &c.,  there  inhabiting,  being,  residing  and  passing,  to 
the  evil  example,  &c.,  and  in  breach  of  the  peace  of  our  said  lady  the 
queen :  whereupon  defendant,  so  being  such  mayor  of  the  said  borough  as 
aforesaid,  then,  to  wit  on,  &c.,  gave  notice  to  and  required  plaintiff  to  dis- 
continue and  put  an  end  to  such  nuisance,  and  remove  the  said  booth, 
together  with  the  said  goods  and  chattels  so  put  and  placed  therein  and 
thereupon  as  aforesaid,  by  two  of  the  clock  in  the  afternoon  of  the  12th 
October  then  next  following,  the  same  being  a  sufficient  and  reasonable 
time  in  that  behalf:  but  plaintiff  wholly  refused  so  to  do,  and,  on  the  con- 
trary thereof,  until  and  after  the  expiration  of  the  said  last  mentioned  period 
of  time,  and  until  and  at  the  said  time  when,  &c.,  kept  and  continued  the 
said  booth  so  erected  in  and  upon  the  said  close,  and  kept  and  continued 
the  said  goods  and  chattels  therein  and  thereupon  for  the  purpose  aforesaid, 
and  kept  and  continued  the  said  booth  open  for  the  purpose  aforesaid ;  and 
during  all  the  time  last  aforesaid  kept,  maintained  and  continued  the  said 
booth  in  the  ill  governed  and  disorderly  manner  aforesaid,  and  caused  and 
procured  the  said  improper  and  disorderly  conduct  to  be  continued  at,  and 
in,  and  about  the  said  booth :  whereupon  defendants,  so  being  such  mayor 
and  justice  of  the  peace  as  aforesaid,  afterwards  and  after  the  expiration  of 
the  said  period  of  time  so  prescribed  for  the  removal  of  the  said  booth, 
goods  and  chattels  as  aforesaid,  at  the  said  time  when,  &c.,  in  order  to 
abate  and  remove  the  said  nuisance,  aqd  to  restore  and  preserve  the  peace 
and  the  good  rule,  order  and  government  of  the  said  borough,  and  in  pur- 
•^011  ^^^'^^^  ^f  ^^^  5^'^  by-law,  •broke  and  entered,  &c.,  and  seized, 
-I  and  took,  &c.  (justifying  in  the  usual  form,)  doing  no  unnecessary 
damage,  &c.,  and  as  the  defendant  lawfully,  &c.  Which  are  the  supposed 
trespasses,  &c.  Verification. 

Demurrer,  assigning  as  a  cause,  among  others,  that  the  eleventh  by-law 
/^  is  an  unreasonable  and  improper  by-law,  and  is  in  restraint  of  trade,  and 
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always  was,  and  is,  invalid  and  void,  and  of  no  force  or  effect  whatsoever." 
Joinder  in  demurrer. 

Last  plea.    That,  before  and  at  the  said  time  when,  &c.,  there  was,  and 

of  right  ought  to  have  been,  a  certain  common  and  public  queen's  highway 

into,  through,  over  and  along  the  said  close  called  the  Angei  Hill,  for  all 

the  liege  subjects,  &c.  to  go,  return,  &c.,  on  foot  and  with  horses,  &c.  and 

carriages  at  all  times  of  the  year  at  their  free  will  and  pleasure ;  and  that  the 

said  booth  and  the  said  goods  and  chattels,  just  before  the  said  time  when, 

&c.,  had  been  respectively  wrongfully  erected,  put  up  and  placed,  and 

were,  at  the  said  time  when,  &c.,  respectively  wrongfully  standing,  erected, 

being,  and  remaining,  in  and  across  the  said  highway,  and  stopping  up  and 

obstructing  the  same,  so  that,  without  removing  the  said  obstructions,  and 

committing  the  said  supposed  trespasses,  the  liege  subjects,  &c.  could  not 

then  pass  and  repass  in  and  along  the  said  highway  as  they  were  used,  &c., 

and  of  right,  &c.    Wherefore  defendant,  being  a  liege  subject,  &c.,  and 

having  occasion  to  use  the  said  highway,  at  the  said  time  when,  &c.,  in 

order  to  remove  the  said  obstructions,  and  to  open  the  said  highway,  broke 

and  entered,  &c.  (justification  in  the  usual  form.)    Verification. 

Replication.    That  the  said  Bury  St.  Edmund's  in  the  declaration  men- 
tioned now  is,  and  from  time  whereof,  •ic.  hitherto  hath  been,  an 
ancient  borough ;  and  that  the  burgesses  thereof,  before  and  until     t- 
the  time  of  the  making  of  a  certain  act,  &c.  (5  &  6  W.  4,  c.  76,)  and  until 
the  first  election  of  councillors  under  the  same,  had  been  and  were  a  body 
corporate,  &c.,  to  wit  by  the  name,  &c.  (stating  the  names  of  incorporation 
before  and  after  the  statute:)  and  that,  from  time  whereof,  &c.  hitherto,  the 
said  close  called  the  Angel  Hill  hath  been  and  still  is  situate  within  the  said 
borough:  and  that,  from  time  whereof,  &c.,  on  certain  days  in  each  and 
every  year,  to  wit  on  25th  September,  according  to  the  old  style  and  com- 
putation of  time  heretofore  used  in  this  kingdom,  being  the  6th  day  of 
October,  according  to  the  new  and  present  style  and  computation  of  time, 
and  from  thence  for  three  weeks  then  next  following,  a  fair  for  the  buying 
and  selling  of  all  kinds  of  goods  and  merchandises  hath  been,  and  of  right 
ought  to  have  been,  and  still  of  right  ought  to  be,  holden  in  the  said  close 
called  the  Angel  Hill  in  the  said  borough,  that  is  to  say  on  certain  parts 
thereof  used  for  that  purpose,  but  leaving  and  so  as  to  leave  open,  unob* 
structed  and  unencumbered  a  sufficient  part  of  the  said  close  in  the  said 
declaration  mentioned,  and  also  of  the  said  highway  in  the  said  last  plea 
mentioned,  for  the  subjects  of  this  realm,  with  their  horses,  carts,  and  car- 
nages, to  go,  return,  pass  and  repass  in  and  along  the  same  highway  in 
Uie  said  last  plea  mentioned,  freely  and  without  hindrance  or  obstruction. 
And  that,  from  time  whereof,  &c.  hitherto,  and  before  and  at  the  time  when, 
^•9  there  hath  been,  and  of  right  ought  to  have  been,  and  still  of  right 
ought  to  be,  a  certain  ancient  and  laudable  custom  within  the  said  borough 
Md  there  used  and  approved  of,  that  b  to  say,  that  every  liege    p^oqo 
subject  of  tlus  realm  exercising  the  trade  or  'calling  of  a  victualler    ^ 
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hath,  during  the  said  fairs,  that  is  to  say  on  the  said  25lh  September^  &c, 
oeing  the  said  6th  day  of  October  according,  &c.,  and  from  thence  for  three 
weeks  then  next  following  in  each  and  every  year  during  all  the  time  afore- 
said, been  used  and  accustomed,  for  the  purpose  of  carrying  on  his  said 
trade  or  calling  at  the  said  fairs,  to  enter,  and  of  right  ought  to  have  entered, 
and  still  of  right  ought  to  enter,  into  and  upon  any  of  the  said  parts  of  the 
said  close  called  the  Angel  Hill  used  as  aforesaid  for  the  purpose  of  holding 
the  said  fairs,  but  leaving  as  aforesaid,  and,  for  the  more  conveniently  there 
carrying  on  his  said  trade  or  calling  at  and  during  the  said  fairs,  to  there 
erect  a  booth,  and  to  put  and  place  therein  provisions,  goods  and  chattels 
fit  and  proper  for  the  more  conveniently  and  beneficially  there  carrying  on  his 
said  trade  or  calling,  and  to  keep  and  continue  such  booth  so  erected,  and 
such  provisions,  goods  and  chattels,  fit  and  proper  as  aforesaid,  so  put  and 
placed  from  thenceforth  until  a  reasonable  time  after  the  end  of  each  such 
fair  as  aforesaid  for  removing  and  carrying  away  from  and  oflfthe  said  close 
such  booth,  provisions,  goods  and  chattels  ;  yielding  and  paying  therefor 
to  the  owner  or  owners  of  the  soil  of  the  said  close  called  the  Angel  Hill  a 
reasonable  compensation  in  that  behalf,  when  the  same  should  be  lawfully 
demanded.  Averment  that,  before,  and  at,  and  after  the  said  time  when, 
&c.,  one  of  the  said  fairs  was  held,  a.  d.  1843,  in  and  on  the  said  close 
called  the  Angel  Hill,  to  wit  on  certain  parts  thereof  then  and  theretofore 
used  for  that  purpose,  and  leaving  as  aforesaid,  that  is  to  say  on  25th  Sep- 
tember, &c.,  being,  &c.,  and  for  three  weeks,  &c.  And  that  plaintiflT,  then 
^  being  a  liege  subject  of  this  realm,  and  then  exercising  the  *trade 

^  or  calling  of  a  victualler,  for  the  purpose  of  exercising  and  carrying 
on  his  said  trade  or  calling  at  the  said  last  mentioned  fair,  did,  according 
to  the  said  custom  in  this  plea  mentioned  in  that  behalf,  during  the  last 
mentioned  fair,  that  is  to  say  during  such  three  weeks  as  last  atoresaid,  to 
wit  on,  &c.,  enter  into  and  upon  one  of  the  said  parts  of  the  said  close  called 
the  Angel  Hill  then  and  theretofore  used  for  the  purpose  of  thereon  holding 
the  last  mentioned  fair,  and,  for  the  more  conveniently  there  carrying  on  his 
said  trade  or  calling  at  and  during  the  said  last  mentioned  fair,  did,  accord- 
ing to  the  said  custom  in  that  behalf,  then  and  there,  to  wit  on,  &c.,  on 
such  part  as  last  aforesaid  of  the  same  close,  but  leaving  as  aforesaid,  erect 
a  certain  booth,  being  the  said  booth  or  building  in  the  said  declaration 
mentioned,  and  being  a  proper  booth,  and  such  a  booth  as  the  plaintiff 
might  erect  according  to  the  said  custom  in  this  plea  mentioned  in  that 
behalf,  and  put  and  placed  in  the  said  booth  the  said  goods  and  chattels  in 
the  said  declaration  mentioned  and  alleged  to  have  been  seized  and  taken 
by  the  defendant,  the  same  then  being  goods  and  chattels  fit  and  proper 
fpr  the  plaintiff  to  put  and  place  in  his  said  booth  for  the  more  conveniently 
and  beneficially  carrying  on  his  said  trade  or  calling  therein ;  and  the  said 
plaintiff  kept  and  continued  the  said  booth  so  erected  as  aforesaid,  and  the 
last  mentioned  goods  and  chattels  so  put  and  placed  as  aforesaid,  from 
tfaepce  until  the  said  defisndant,  during  the  last  mentioned  fair  and  before 
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Ae  same  was  ended,  and  during  such  three  weeks  as  last  aforesaid,  and  at 
the  said  time  when,  &c.  in  the  said  declaration  mentioned,  to  wit  on,  &c. 
in  the  said  declaration  mentioned,  unlawfully  broke  and  entered  the  said 
booth  of  'plaintiflT  as  in  the  declaration  mentioned,  used  by  plaintilT  p^«Q^ 
as  therein  mentioned,  and  then  and  there  took  down,  &c.,  (restating  '- 
the  trespasses  complained  of  in  the  declaration,)  in  manner  and  form  as  the 
plaintiff  hath  above  in  his  said  declaration  in  that  behalf  complained,  &c. 
Averment,  that,  upon  the  occasion  of  his  entering  the  said  part  of  the  said 
close  as  in  this  plea  mentioned,  and  erecting  the  said  booth  as  last  aforesaid, 
and  putting  and  placing  in  the  said  booth  the  said  goods  and  chattels  as 
last  aforesaid,  he  the  plaintiff  was,  and  from  thence  hath  been,  and  still  is, 
ready  and  willing  to  pay  the  said  mayor,  aldermen,  and  burgesses  of  Bury 
St.  Edmund's  aforesaid,  then  and  still  being  the  owners  of  the  soil  of  the 
said  close,  a  reasonable  compensation  or  sum  of  money  in  that  behalf,  to 
wit  the  sum  of  5/.     Verification. 

Demurrer,  assigning  for  causes :  That  the  plea  shows  a  general  and 
unlimited  highway  and  right  of  way  over  the  Angel  Hill,  and  every  part 
thereof,  for  all  the  liege  subjects,  &c.,  at  all  times,  &c. ;  and  the  replication 
purports  to  admit  such  right  of  way  :  nevertheless,  it  does  in  effect  traverse 
and  deny  the  same  by  allegation  of  matter  showing  that,  from  time  whereof, 
fcc.,  there  has  not  and  could  not  have  been  such  right  of  way,  inasmuch  as 
the  replication  alleges  an  immemorial  and  lawful  holding  of  an  annual  fair, 
&c.,  and  an  immemorial  custom,  &c.,  the  lawful  holding  and  exercise  of 
which  are  inconsistent  with  the  rightful  use  of  the  said  highway  and  right 
of  way:  That  the  replication  does  not  state  that  the  said  highway  has  been 
legally  stopped  up,  &c.,  or  put  an  end  to:  That,  if  plaintiff  meant  to  con- 
tend that  his  said  booth  and  goods  and  chattels  were  not  erected  and  put 
on,  or  obstructing,  the  said  highway,  he  ought  either  to  have  replied  accord- 
ing to  the  *fact,  or  to  have  new  assigned,  or  else  to  have  replied  as  ^^qq^ 
to  part  and  new  as.^igned  as  to  other  part :  Also  that  the  replication  ^ 
docs  not  in  any  manner  specify  or  show  what  parts  of  the  said  close  were, 
from  time  to  time,  used  tor  the  purpose  therein  mentioned,  nor  describe  the 
parts  so  ustd:  Also  that  the  replication  does  not  show  by  what  authority 
the  particular  parts  of  the  said  close,  from  time  to  time  used  for  the  said 
purpose,  were  appointed  and  chosen  for  that  purpose ;  and  it  cannot  be 
gaihered  from  ihe  replication  that  the  same  and  identical  parts  of  the  said 
close  were  from  time  immemorial  used  for  the  said  purpose,  but  nevertheless 
Sttci  replication  does  not  allege  or  show  any  authority  for  at  any  time 
changing  the  place  of  holding  the  said  fair :  Also  that  the  subject  matters 
of  the  replication  are  inconsistent  with  the  enjoyment  as  of  right,  and  with 
the  simi>le  fact  of  enjoyment,  of  the  said  highway  and  right  of  way  in  the 
last  plea  stated :  Also  that  the  replication  is  repugnant  and  self-contradictory, 
inasmuch  as  it  states  the  lawful  and  actual  holding  of  fairs  on  the  said  close 
and  highway  for  the  purposes  therein  mentioned,  but  leaving  unobstructed 
a  sufficient  part  of  the  close  and  highway  for  the  subjects,  &c.,  with  their 
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horses,  &c.,  to  go,  return,  &c.,  freely  and  without  hindrance,  &jc.,  and 
further  states  a  custom  used  and  exercised,  &c.,  (reciting  the  material  alle- 
gations of  the  plea  as  to  the  custom,)  whereas  it  is  impossible  for  the  said 
fairs  ever  to  have  been  so  holden,  or  for  the  said  persons  ever  to  have 
erected,  or  so  to  have  erected,  put  or  placed,  such  booth,  provisions,  goods 
or  chattels,  or  so  to  have  kept  or  continued  the  same,  without  causing 
hindrance  and  obstruction  in  and  of  the  said  public  highway :  Also  that  it 
•QQ«7i  ^^^^  °^^  allege  that  the  booths,  &c.,  which  it  is  alleged  to  have 
-I  *been  customary  to  erect,  put,  place,  &c.,  or  that  the  said  booth, 
&c.,  of  plaintiff,  or  any  of  them,  were,  in  fact,  erected,  put,  placed,  &c., 
in  the  said  close  without  causing  hindrance  and  obstruction  of  and  in  the 
said  highway :  Also  that  the  replication  admits  that  the  said  annual  fairs, 
and  the  said  booths,  &c.,  which  it  is  therein  stated  to  have  been  customary 
to  erect,  &c.,  and  the  said  booth,  &c.,  of  plaintiff,  respectively,  were  and 
caused  hindrances  and  obstructions  to  the  liege  subjects,  &c.,  having  occa- 
sion to  go,  return,  &c.,  in  and  along  the  said  highway,  but  does  not  attempt 
to  justify  such  hindrances,  &c. :  Also  that  plaintiff  has  not  shown  in  what 
manner  the  compensations  in  the  replication  mentioned,  or  either  of  them, 
were  or  could  be  a  compensation  to  the  liege  subjects,  &c.,  having  right 
and  occasion  to  use  the  said  highway :  Also  that  the  replication  does  not 
with  certainty  either  admit  or  deny  the  existence,  at  the  time  when,  &c.,of 
the  said  highway,  and  of  the  said  obstructions  or  either  of  them,  and  neither 
positively  traverses,  nor  confesses  and  avoids,  the  last  plea :  Also  that  the 
replication  amounts  to  a  traverse  or  denial  of  the  last  plea,  and  as  such 
ouglit  to  have  concluded  to  the  country :  And  that  the  replication  is  in  other 
ie»pects,  &c.    Joinder. 

The  demurrers  were  argued  last  term.(a) 

Gunning  for  the  plaintiff.  The  by-law  is  bad,  because  it  directs  impera- 
tively that,  except  during  fair  times,  the  license  to  erect  a  booth  shall  be 
withheld  if  three  inhabitant  householders,  residing  within  one  hundred  yards 
•QQQi  ^^  ^^^  place  intended  to  be  used,  shall  have  memorialized  *the 
''  mayor  to  withhold  such  license ;  and,  if  granted,  it  shall  be  revoked, 
if  and  so  soon  as  three  such  householders  shall  memorialize.  This  leaves 
no  discretion  to  the  public  officer.  [Lord  Denman,  C.  J.  And  does  not 
make  the  withholding  of  the  license  depend  on  the  party's  own  conduct.] 
It  does  not  require  that  a  reasonable  objection  shall  be  made,  or  the  owner 
of  the  booth  called  upon  to  show  cause  against  the  refusal  or  revocation. 
The  memorialist  may  be  a  rival  in  business.  [Lord  Deinman,  C.J.  Or 
may  be  offended  because  the  party  does  not  deal  with  him.]  And  the 
objector  need  not  be  even  an  inhabitant  of  the  borough. 

(The  court  gave  judgment,  as  to  this  demurrer,  on  the  above  objection 
only :  but  several  were  stated  ;  namely :  1.  That  the  prohibition  to  erect  a 
booth  in  <(  any  public  place''  within  the  borough  was  too  indefinite,  and 
might  extend  to  places  which  were  not  public  highways,  and  which,  there* 

(d)  June  7Ul    Before  Lord  Denman,  C.  J.,  PatteeoOt  WlUuuni»  and  Coleridge,  Ja. 
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fore,  could  not  legally  be  included  in  the  prohibition.  2.  That  the  by-law 
professed  to  give  a  power  of  prohibition  which  might  take  effect  though  in 
restraint  of  trade,  or  tending  to  monopoly ;  and  such  a  by*law  was  invalid ; 
Com.  Dig.  By-law  (C  3) ;  Trade  (D  2) ;  Ipswich  Tailors^  Case,  1 1  Rep. 
53  a,  and  authorities  there  collected,  p.  63  b,  note  (A),  Eraser's  ed. ;  Case 
ofMonopolieSy  11  Rep.  84  b,  87  b.  3.  (This  was  the  objection  first  stated, 
and  on  which  the  court  gave  judgment.)  4.  That  the  words  «  any  booth 
or  other  like  erection"  are  ambiguous  and  too  vague.  5.  That  the  tine  for 
erecting  a  booth  without  license,  or  not  removing  it  within  the  time  pre* 
scribed  after  revocation,  should  •have  been  fixed  by  the  by-law ;  ^^^^r^ 
Wood  V.  Searl,  J.  Bridgm.  139.  Stat.  5  &  6  W.  4,  c.  76,  s.  90,  L  ^^^ 
enables  the  council  to  appoint  fines  by  their  by-laws,  within  the  amount  of 
6/.,  but  not  to  delegate  the  power  of  appointing  them.  6.  That  the  power 
to  remove  booths  or  caravans  out  of  the  limits  of  the  borough  cannot  be 
necessary ;  and  the  by-law  gives  no  direction  or  limit  as  to  the  place  to 
which  they  shall  be  carried.) 

If  the  by-law  is  bad  in  part,  it  is  bad  altogether ;  Com.  Dig.  By-law 
(C  7).  And,  if  originally  defective,  it  does  not  gain  validity  by  having 
been  affixed  on  the  town  hall  and  submitted  to  the  secretary  of  state  and 
not  disallowed  ;  SUaiumers^  Company  v.  Salisbury,  Comb.  221. 

The  court  desired  to  hear  the  other  side  as  to  the  by-law,  before  consider- 
ing the  demurrer  to  the  replication. 

W.  H.  Waisanf  contrat.  The  by-law  here  is  not  analogous  to  those  which 
have  formerly  been  under  consideration,  originating  in  local  charters.  This 
is  a  regulation  purely  of  police,  framed  under  the  general  act  5  &  6  W.  4, 
c.  76,  s.  90,  and  receiving  a  public  sanction  by  being  affixed  on  the  town 
hall  and  laid  before  a  secretary  of  state.  Its  object  is,  not  to  influence 
trade,  but  to  regulate  something  which  must,  by  its  nature,  be  more  or  less 
a  nuisance  in  any  town.  That  the  erection  of  booths  should  be  controlled 
by  some  one  is  clearly  necessary :  the  by-law  gives  that  conrol  to  the 
mayor ;  and  it  b  only  at  times  other  then  those  of  the  annual  fair  that  he  is 
bound  to  exercise  it  on  the  ^application  of  three  inhabitants.  Nor  r.^^^^ 
is  it  unreasonable  that  at  periods  other  than  the  fair  times,  and  at  *- 
which  booths  are  not  ordinarily  wanted,  persons  resident  in  the  neighbour- 
hood, who  are  the  best  judges  of  the  convenience  or  inconvenience,  should 
have  the  privilege  of  objecting  to  them.  A  power  to  interfere  with  the 
opening  of  shops  would  be  very  diflerent.  It  is  argued  that  such  a  by-law 
makes  the  liberty  of  having  a  booth  depend  on  the  good  will  of  individuals ; 
but  that  is  no  sufficient  objection  to  a  law  made  for  the  prevention  of 
nuisances.  If  the  law  be  primd  facie  reasonable,  the  court  will  not  hold  it 
void  because  the  power  may  be  unreasonably  exercised.  An  argument 
from  possible  abuse  was  suggested  in  Tyson  v.  Smithj  6  A.  &  £.  745,(a) 
where  a  customary  right  was  claimed  for  every  liege  subject,  being  a 
victualler,  during  certain  fairs,  to  erect  a  booth  on  that  part  of  the  waste 

{a\  Affinned  on  error,  in  Exch.  Ch.,  9  A.  d(  E.  40S. 
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of  the  manor  on  which  the  fairs  were  held ;  and  it  was  said  that,  if  &e 
custom  were  good,  so  many  booths  might  be  erected  at  the  fair  as  would 
impede  business:  but  this  court  held  such  an  apprehension  «< altogether 
unreasonable  and  extravagant."  (The  rest  of  the  argument  in  support  of 
this  plea  is  rendered  immaterial  by  the  judgment  of  the  court.) 

Lord  Denman,  C.  J.  We  all  thmk  the  third  objectimi  fataL  The  whole 
by-law  must  be  taken  together,  and  cannot  stand  if  a  part  is  bad.  Now  it 
is  clearly  unreasonable  that  three  inhabitants  of  a  neighbourhood  should 
have  power  to  (Prevent  the  erecting  or  continuing  of  a  booth,  merely  because 
y  they  think  it  ought  not  to  be  ^allowed.     There  are  some  by-laws 

•I  enabling  parties  to  do  acts  prejudicial  to  others,  on  inquiry,  or  under 
other  restrictions,  which  may  be  very  reasonable;  but  here  an  absolute 
power  of  prohibition  or  removal  is  claimed,  and  cannot  be  supported.  Mr. 
Watson  argues  that  this  is  an  enactment  of  police,  and  not  in  restraint  of 
trade :  but  it  is  a  police  regulation  executed  by  restraining  trade.  That 
such  a  regulation  effects  the  purpose  contemplated  is  an  argument  which 
might  legalize  any  exercise  of  power.  The  judgment  on  this  demurrer 
must  be  for  the  plaintiff. 

Patteson,  J.  The  effect  of  this  by-law  is,  that  a  parly  may  set  up  a 
booth,  and  then  three  persons,  merely  upon  their  own  will  and  pleasure, 
order  the  mayor  to  remove  it.     That  is  clearly  unreasonable. 

Williams,  J.  .This  by-law  goes  to  a  greater  length  than  any  rule  of 
policy  can  warrant.  The  argument  that  some  regulation  of  police  is  car- 
ried into  eff^t  by  it  might  be  urged  for  preventing  the  erection  of  a  house. 
This  by-law  might  be  used  to  prohibit,  not  only  things  having  the  conse- 
quences described  in  the  plea,  but  things  of  an  indifferent  or  even  saUitaiy 
kind.  It  includes  «  any  booth,"  not  only  for  the  purpose  of  a  show,  but  for 
that  of  (<  public  entertainment,"  which  may  be  scenic,  or  may  be  the  si^ 
plying  meat  and  drink  for  man  and  horse  coming  to  the  market,  in  which 
surely  there  is  nothing  unlawfuL  The  regulation  goes  to  an  extent  quite 
unreasonable.  The  will  and  pleasure,  to  which  the  license  is  made  subject, 
may  be  that  of  the  individual  having  the  greatest  personal  interest  in  its 
being  withheld. 

^  _  ^Coleridge,  J.  Whether  a  by-law  is  for  the  regulation  of  trade 
^  or  for  purposes  of  police,  it  must  be  reasonable  and  just.  It  is  said 
that  the  object  here  is  the  prevention  of  nuisances.  Suppose  a  party  were 
indicted  for  such  a  nuisance :  the, evidence  of  three  neighbours  statiug  that 
they  were  annoyed  would  be  a  primS  facie  case ;  but  others  might  say  that 
the  thing  complained  of  was  a  benefit  to  the  neighbourhood  ;  and  it  would 
be  for  a  jury  to  decide.  But  under  this  by-law  any  thvee  persons  liviqg 
within  the  prescribed  limit  may  memorialise^  and  ipso  facto  prevail.  Sud* 
a  law  is  clearly  unreasonable. 

W.  if.  Waisan  was  then  heard  in  support  of  the  demurrer  to  the  replica 
tion.  First,  the  replication  is  bad  in  form.  The  last  plea  alleges  a  highway 
for  all  the  liege  subjects,  kc.y  to  go,  &c.,  <<  at  all  times  of  the  year."   ^ 
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tkere  was  any  time,  however  short,  during  which  they  might  not  use  the 
tirayi  this  plea  is  not  true.    But  the  plaintiff  says  there  were  times  during 
which  the  way  might  lawfully  be  obstructed.     Then  he  should  have  tra. 
Tetsed  the  alleged  right  of  way.     Tjfson  v.  SmUk^  6  A.  &  £.  745,  S.  C, 
ia  Exch.  C,  9  A.  &  £.  406,  was  a  different  case  from  this ;  there  the  right 
asserted  was  to  occupy  part  of  the  lord's  waste ;  the  owner  of  the  booth 
claimed  against  the  lord's  lessee,  not  against  the  public.     [Patteson,  J. 
The  plaintiff  here  does  not  deny  the  right  of  way :  he  only  says  that  at 
e^ain  times  of  the  year  persons  attending  the  fair  may  limit  you  to  a  par- 
ticular course.     If  there  could  be  no  such  limitation  of  a  right  of  way,  no 
market  could  be  held  in  the  street  of  a  town,  which,  however,  is  constantly 
done.    And,  if  *a  market  may  be  so  held,  I  do  not  see  why  a  fair     p«  .^^ 
may  not,  provided  the  way  is  not  blocked  up ;  ami  the  plaintiff    ■- 
here  does  not  allege  a  right  to  do  that.]    The  plea  asserts,  in  effect,  a  right 
of  way  over  the  very  spot  where  the  booth  was  placed  ;  the  replication  must 
be  taken  to  allege  a  custom  to  destroy  the  right  of  way  pro  tanto.     Then 
the  right,  so  fer  as  the  plea  brings  it  in  question,  should  have  been  traversed% 
The  plaintiff  should  have  said  that  he  was  not  obstructing  what  was  the 
highway.     [Patteson,  J.  That  would  be,  that,  at  the  particular  time,  the 
locus  in  quo  was  not  part  of  the  highway.]    It  would.     The  replication,  as 
it  stands,  neither  denies  nor  confesses  and  avoids  the  right  of  way.     The 
plaintiff  might  have  replied  a  custom  to  exclude  the  public  at  certain  times^ 
without  this,  that  at  the  time  when,  &c.,  the  public  had  a  right  to  pass  over 
(he  locus  in  quo.    A  new  assignment  extra  viam  would  not  apply  to  this 
ease.    [Patteson,  J.  There  it  would  be  denied  that  any  way  at  all  existed 
over  the  locus  in  quo.    Here  a  way  does  exist  at  times.    K  the  plaintiff  had 
merely  traversed  the  existence  of  the  highway  as  pleaded,  he  roust  hav^ 
been  beaten,  for  the  highwav  is  made  to  extend  over  ever}'  part  of  the  close.] 
In  JtrhU  V.  EUiSf  7  B.  &  C.  346,(<i)  an  action  of  trespass,  the  defendant 
justified  in  respect  of  a  customary  right  of  common  throughout  the  close  in 
Mrhich,  &c. :  the  plaintiff  took  issue  on  the  custom,  and  proved  a  right  iA 
Aie  lord  of  the  aiaoor  (ulkler  whom  be  claimed)  to  enclose  parcels  of  the 
waste,  and  that  the  locus  in  quo  was  comprised  in  a  parcel  enclosed  by  virtue 
of  such  right ;  and  the  pleading  was  held  to  be  correct.  [Patteson,  J.  The 
^plaintiff  here  could  not  have  replied  that  the  trespass  was  com-     p« jf«| 
Bntted  extra  tnaift,  unless  tlie  alleged  right  of  way  had  been  limited     ^ 
to  a  particular  Uoe.     I  do  not  see  what  he  could  have  done  but  reply  as  he 
^0    Secondly,  a  substantial  objection  is  that  the  custom  pleaded  is  bad. 
h  would  limit  public  rights  for  a  private  benefit.    Supposing  that  the  way 
^  been  dedicated  to  the  public  after  the  fair  came  into  existence,  the 
<ight  of  way  could  not  have  been  pleaded  as  imraemorial«    But,  by  the 
^plication,  both  appear  to  be  so.    [Lord  Dbnm ak,  G.  J.    Both  rights  may 
hive  arisen  under  the  same  original  grant.    CoLEXiDofi,  J»   The  woids  in 
^  re{dication,  <«  leaving"  «  a  sufficient  part"  ««of  the  said  highway'^  »far 

(s)  Sm  jadpnsiit  •£  LitlMda,  J. 
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the  subjects,"  &c.,  « to  go,  return,"  &c.|  import  that  the  highway  is  at  leut 
as  old  as  the  custom.]  If  the  highway  already  existed,  the  crown  could 
not  legally  grant  a  fair  to  be  holden  upon  it.  Supposing  the  fair  and  the 
way  contemporaneous,  the  grant  must  have  been,  not  of  a  right  of  way  at 
all  times,  but  a  right  of  way  limited,  and  subject  to  the  fair ;  a  way  to  be 
enjoyed  at  certain  times.  [Patteson,  J.  The  plaintiff  does  not  say  that 
this  is  not  a  way  at  all  times,  but  only  that  it  is  not  a  way  at  all  times  orer 
all  parts.  Coleridge,  J.  It  may  be  said,  however,  in  your  favour,  that  we 
cannot  see  by  this  record  that  Angel  Hill  is  different  in  extent  of  space  from 
any  other  high  road.]  The  claim  is,  on  the  part  of  certain  persons,  to 
exclude  at  particular  times  from  what  is  confessedly  the  highway.  It  is 
like  the  claim  in  Fowler  v.  Sanders^  Cro.  Jac.  446,  where,  to  an  action  on 
the  case  for  laying  logs  in  the  highway,  and  thereby  straitening  it,  to  plain* 
^  tiff^s  damage,  the  defendant  ^pleaded  a  custom  for  all  the  inhabit* 

J  ants  of  the  town  of  Coggeshall,  having  ancient  houses,  to  lay  logs 
in  waste  places  of  the  way  before  their  doors  for  fuel,  leaving  sufficient  pas* 
sage  for  chariots,  horsemen  and  footmen ;  but  this  court  held  <«  that  the 
prescription  to  make  a  nuisance  is  not  good."  [Pattesok,  J.  That  is  not 
quite  the  same  as  a  custom  for  all  the  liege  subjects,  being  victuallers,  to 
exercise  certain  rights  in  a  fair.] 

Gunnings  contri.  This  is  a  claim  of  right  for  the  benefit  of  the  public, 
not  a  prescription  in  favour  of  individuals,  as  in  the  case  just  cited.  The 
custom  is  for  the  purpose  of  bringing  essential  commodities  to  a  fair ;  and 
every  subject  of  the  realm,  exercising  the  trade  of  a  victualler,  may  take 
advantage  of  it.  The  argument  on  the  other  side  would  prevent  any  fair  or 
market  being  held  on  the  highway,  unless  shown  to  have  existed  before  the 
highway.  [Lord  Denman,  C.  J.  Supposing  the  custom  good,  should  not 
you  have  pleaded  that  the  locus  in  quo  was  not  a  highway  at  the  time  of 
the  trespass,  by  reason  of  your  having  erected  the  booth  ?]  That  would 
have  been  wrong.  The  place  continued  a  highway.  Perhaps,  if  the  plaintiff 
had  been  desired,  after  a  time,  to  remove  his  booth,  he  might  have  been 
liable  for  not  doing  so.  But,  if  he  had  been  indicted  for  placing  his  booth 
on  the  highway  at  the  time  in  question,  and  had  shown  that  the  locus  in  quo 
was  so  used  at  particular  times,  (of  which  this  was  one,)  according  to  the 
averments  in  the  present  replication,  he  could  not  have  been  convicted. 
The  public  cannot  claim  to  have  any  highway  entirely  clear  at  all  moments. 
^  A  carriage  may  stand  still  on  •the  highway.     [Patteson,  J.    It  is 

^  there  for  the  purpose  of  passage :  and  if  it  remained  for  an  unrea- 
aonable  time  it  would  be  a  nuisance.]  The  plaintiff  here  could  not  have 
directly  traversed  the  allegation  that  this  was  a  highway,  or  that  he  obstructed 
it,  without  being  defeated.  The  present  replication  is  the  only  one  which 
would  not  have  been  either  argumentative  or  no  defence.  As  to  the  cu8« 
torn,  the  case  is  like  Tystm  v.  Smithy  6  A.  &  E.  745,  S.  C.  in  Exch.  C, 
9  A.  &  E.  406.  [Patteson,  J.  In  that  case  the  right  to  hold  a  fair  was 
not  contested.    Here,  the  fair  itself  is  said  to  be  illegal,  because  the  place 
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is  one  over  which  there  is  a  right  of  way.  The  market  at  Norwich  is  held 
in  such  a  place.]  There  is  nothing  here  to  show  that  the  fair  was  not  at 
least  coeval  with  the  highway ;  and,  if  so,  the  right  of  way  may  well  have 
been  subject  to  the  holding  of  a  fair,  as  the  court  considered  the  right  of 
passage  to  have  been  granted  subject  to  toll  in  hofd  Pelham  v.  Pickersgill^ 
1  T.  R.  660. 

W,  H,  Watson^  in  reply.  A  market  could  not  be  granted  in  a  place 
where  a  highway  existed :  the  public  could  not,  in  such  a  place,  acquire 
those  rights  which  are  essential  to  the  grant :  and,  if  the  lord  had  professed 
*to  remove  a  former  market  to  that  site  from  a  different  one,  the  old  market 
would  not  have  been  superseded,  nor  the  new  one  legal :  Rex  v.  Starhey^ 
7  A.  &  E.  95.  The  plaintiff  contends  that  his  act  of  obstruction  is  not  a 
nuisance,  but  only  a  user  of  the  way ;  and  this  though  it  may  continue  for 
three  weeks.  [Lord  Dcnman,  C.  J.  We  do  not  quite  go  with  that  argu« 
ment.]  If  the  way  was  ^subject  to  the  fair  at  the  lime  of  the  alleged  ^^  .>>- 
trespass,  there  was  no  way  at  that  time.  If  the  fair  existed  before  ^ 
the  close  was  used  as  a  way,  there  never  was  a  way.  If  the  way  was  first, 
no  grant  of  a  fair  could  control  it.  At  all  events,  the  plaintiff  ought  to  have 
shown  in  pleading  which  view  of  the  case  he  took.  Cur.  adv,  vulL 

Lord  Denman,  C.  J.,  in  this  vacation,  (June  24th,)  delivered  the  judg* 
ment  of  the  court. 

To  an  action  of  trespass  for  seizing  and  taking  away  the  plaintiff's  booth, 
the  defendant  pleaded  a  by-law  made  for  the  suppression  of  nuisances  by 
the  msiyor  and  corporation  of  Bury  St.  Edmund's,  which  we  thought  bad 
for  reasons  given  on  the  argument :  another  plea,  justifying  the  removal  by 
alleging  that  the  booth  encumbered  the  highway,  and  which  was  worded  as 
follows. 

"  Defendant  saith  that,  long  before  and  at  the  said  time  when,  &c.,  there 
was,  and  of  right  ought  to  have  been,  a  certain  common  and  public  queen's 
highway  into,  through,  over  and  along  the  said  close  called  the  Angel 
Hill,"  u  for  all  the  liege  subjects  of  our  lady  the  queen  to  go,  return,  pass 
ftnd  repass  on  foot,  and  with  horses  and  other  cattle,  and  carriages,  at  all 
times  of  the  year  at  their  free  will  and  pleasure ;  and  that  the  said  booth 
and  the  said  goods  and  chattels  in  the  said  declaration  mentioned,  just  be- 
fore the  said  time  when,  &c.,  had  been  respectively  wrongfully  erected,  put 
>ip  and  placed,  and  were,  at  the  said  time  when,  &c.,  respectively  wrong- 
fully  standing,  erected,  being  and  remaining  in  and  across  the  said  highway^ 
und  stopping  up  and  obstructing  the  same,  so  that,  without  removing  the  said 
obstructions,  and  committing  the  said  supposed  trespasses,  the  liege     r«^/vQ 
subjects  of  our  said  lady  the  queen  could  not  then  pass  and  repass    ^ 
U)  and  along  the  said  highway  as,"  &c. :  wherefore  defendant,  <<  having 
occasion  to  use  the  said  highway,"  in  order  to  remove  the  said  obstructions 
and  to  open  the  said  highway,  broke  and  entered  the  said  booth  and  seized 
and  took  the  said  goods  and  chattels,"  took  down  the  booth,  canied  away 
the  materials,  &c 
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The  replication  to  this  plea  stated  that  the  locus  in  quo  had  been  iiiiiii4»* 
moriallj,  and  was,  situate  within  the  borough  of  Buiy  St.  Edmunds,  wttbui 
which  there  was  an  immemorial  fair  holden  for  three  weeks  on  the  locos  m 
qiiOf  that  is  on  certain  parts  thereof  used  for  that  purpose,  but  lea?ing,  anil 
60  as  to  leave^  open,  unobstructed  and  unencumbered  a  sufficient  part  of  the 
said  close,  and  also  of  the  said  highway,  for  the  queen's  subjects,  with  their 
horses^  carts  and  carriages,  to  go,  return,  pass  and  repass  in  and  along  the 
same  as  in  the  said  plea  mentioned.  It  then  stated  a  custom  for  every 
victuallCT  to  enter  upon  any  of  the  said  parts  of  the  locus  in  quo,  but  learing 
as  aforesaid,  and,  for  the  more  conveniently  carrying  on  their  trade  duriBg 
the  fair,  to  erect  a  booth  and  keep  goods  there  till  the  fair  was  ended,  pay- 
ing to  the  owners  of  the  soil  a  reasonable  compensation  for  the  use  thereof. 
And  he  justified  the  obstruction  of  the  highway  under  that  custom. 

There  was  a  special  demurrer :  and  the  defendant  objected  that  the  repli* 
cation  was  incongruous  and  inconsistent  in  admitting  the  right  of  road  and 
stating  it  to  be  immemorial  and  to  exist  at  all  times  of  the  year,  and  yet 
^  claiming  a  right  to  obstruct  it  in  certain  parts  **during  the  fair.  The 

-'  proper  method  of  justifying  under  the  custom  was  said  to  be  by  de- 
nying that  the  right  of  roac^  existed  at  all  times  of  the  year  over  those  parts 
which  have  been  used  for  erection  of  booths  and  sale  of  goods. 

It  is  material  to  observe  the  manner  in  which,  from  the  above  abstract, 
the  public  highway  is  claimed.  It  is  stated  to  be  a  highway  « into,  through, 
over  and  along  the  said  close  called  the  Angel  Hill,"  that  is,  over  the  said 
dose  and  every  part  of  it.  And  such  claim,  as  is  well  known,  m»y  well 
exist  in  point  of  law ;  as,  for  instance,  where  a  highway  passes  through  aa 
inclosed  country,  it  is  not  the  formed  road  merely,  (whether  of  pavement, 
gravel  or  other  material,)  but  the  whole  space  from  fence  to  fence  is  tht 
highway  ;(a)  and  an  obstruction  in  any  part  is  equally  the  subject  of  an  in- 
dictment. The  extent  of  a  highway,  where  it  passes  over  a  common,  is 
frequently  still  more  indefinite  to  the  right  and  left  of  what  may  be  the  ordi- 
nary passage.  In  Bex  v.  Uoydj  1  Campb.  260,  a  narrow  court,  diverging 
from  Snow  Hill  and  joining  it  again  after  a  circuitous  course,  wholly  useless 
to  passengers  along  Snow  Hill  except  at  times  of  extraordinary  crowd  and 
pressure,  but  used  at  such  times,  was  held  by  Lord  Ellenborough  (andoa 
good  grounds)  to  be  a  highway,  and  an  obstruction  to  it  indictable.  In  this 
case,  as  has  been  observed,  the  right  to  the  highway  is  stated  to  be  over 
the  close^  though  the  passage  on  ordinary  occasions  may  have  been  throngk 
the  middle  or  some  other  portion  only :  and  the  allegation  that  the  »ud 
booth  was  erected  and  being  <«  in  and  across  the  said  highway^'  woull  be 
well  ^sustained  by  showing  that  the  booth  was  in  the  said  close 
•'  called  Angel  Hill,  without  showing  that  it  extended  wholly  from 
one  side  to  the  other,  because  it  vms  wrongfully  in  and  across  the  high^vay 
unless  some  lawful  excuse  for  its  being  there  be  given ;  any  interruption  of 
Ibe  highway  being  otherwise  unlawful.    And  the  question  is,  in  the  M 

(a)  See  JZev  T.  Wri^,  3  B.  &  Ad.  681. 
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place,  suppoaiiig  the  plaintiff  to  have  an  answer  to  the  plea,  in  what  manner 
it  ought  to  be  given,  whether  by  a  traverse  of  some  allegation  in  the  plea^ 
or  by  introducing  that  answer  as  new  matter  in  the  replication.  That  he 
could  not  safely  traverse  the  existence  of  a  highway  generally  is  sufficiently 
obvious.  Nor,  as  we  think*  could  he  traverse  the  existence  of  a  highway 
over  the  spot  where  the  booth  stood,  because  the  precise  part  of  the  close 
over  which  sufficient  passage  for  the  public  is  (according  to  the  alleged 
custom)  to  be  left  may  vary  on  each  occasion,  and  therefore  the  place  where 
the  booth  may  lawfully  be  placed  may  vary  also,  it  not  being  any  part  of 
the  custom,  nor  necessary  for  its  valitlity,  that  the  booth  should  be  placed 
upon  precisely  the  same  part  of  the  Angel  Hill,  or  that  the  same  portion  of 
it  should  at  each  fair  be  left  for  passage.  We  are  not  aware  that  any  othei 
form  of  traverse  was  su^ested. 

We  think,  therefore,  that  the  answer  to  the  plea  comes  properly  in  th« 
shape  of  a  replication  introducing  the  whole  matter  whereon  it  rests ;  and 
that  raises  the  question  whether  that  replication  can  be  sustained,  or,  in 
other  words,  whether  the  custom  therein  stated  be  good  in  law. 

And,  upon  this  point,  as  the  custom  is  stated  to  be  immemorial,  and  it 

in  itself  reasonable,  we  are  of  opinion  that  it  ia.    The  present  case  beara 

DO  resemblance  *to  some  which  were  referred  to,  where  an  obstruc-    r« . « . 

tion  to  a  public  highway  has  been  attempted  to  be  justified  by  rea^    ^ 

son  of  some  benefit  of  a  private  nature.    The  existence  of  a  fair  is  treated 

in  our  law  books  as  a  matter  of  public  convenience ;  and  the  reasons  for 

so  considering  it  are  also  entirely  of  a  public  nature.    If,  therefore,  the 

custom  disclosed  in  the  replication  may  have  had  a  legal  origin,  there  seems 

to  be  nothing  unreasonable  in  it,  as  abridging  a  public  right  without  a 

countervailing  benefit :  such  benefit  may  be  well  supposed  to  arise  from  the 

accommodation  aflforded  to  the  persons  frequenting  the  fair.     Then,  as  to 

the  custom :  it  may  well  be  that  the  mayor,  aldermen,  and  burgesses  of 

Bur}'  may  have  had  the  right  of  holding  a  fair  (the  right  being  claimed  as 

immemorial)  upon  the  locus  in  quo  before  the  same  became  a  highway ; 

and,  therefore,  that  the  dedication  thereof  to  the  public  may  have  been 

object  to  a  partial  interruption  during  the  continuance  of  the  fair  for  a 

certain  limited  and  not  unreasonable  time.     It  is  not,  therefore,  a  general 

and  total  obstruction  of  a  public  right,  but  a  partial  and  limited  one,  both 

as  to  extent  and  duration,  the  public,  during  such  limited  obstruction,  de^ 

nving,  as  has  been  already  observed,  a  benefit  which  may  well  be  con*' 

sidered  as  equivalent. 

Upon  the  whole,  we  are  of  opinion  that  the  replication  is  good,  and  that 
judgment  should  be  for  the  plaintifT.  Judgment  for  plaintiff. 

Issues  in  fact  having  been  joined  in  the  cause,  as  well  the  above  issues 
la  law,  the  defendant,  after  delivery  of  judgment  on  the  demurrer,  gava 
Wice  of  trial  and  assessment  of  damages.  The  plaintiff  obtained  ^  ^ 
a  rule  •to  discontinue  on  payment  of  costs,  (a)    On  taxation,  the    l 

(a)  Reg.  Gen.  HiL  2  W.  4»  1. 106,  8  B.  4c  Ad.  390, 
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plaintiflr  claimed,  and  was  allowed,  his  costs  of  the  demurrers;  which 
costs  exceeded  the  defendant's  costs  upon  the  issues  in  fact,  llie  pl^n- 
tiff  requested  an  allocatur  for  the  balance ;  but  the  defendant  urged  that  he 
was  not  entitled  to  any  costs,  or,  if  he  were,  that  they  could  not  be  set  off 
against  the  defendant's.    The  master  made  his  allocatur  as  follows. 

£    s.d. 

« For  the  defendant's  costs  of  the  cause    -        -        -         5^     8  0 

For  the  plaintiff's  costs  of  demurrers        -        -        -         51  10  6 

R.  Goodrich.    21st  May,  1845." 

Plaintiff  then  signed  the  usual  judgment  of  discontinuance  and  entered 
it  on  the  roll  of  the  original  proceedings,  adding  a  suggestion,  whereby, 
after  reciting  the  allocatur  as  above,  and  that  the  plaintiff^s  costs  exceeded 
those  of  the  defendant  by  25/.  25.  6d.,  execution  was  awarded  to  the  plain- 
tiff for  such  balance.  A  fi.  fa.  was  afterwards  issued  for  the  same  against 
the  defendant's  goods. 

W.  H.  Watson^  in  Trinity  term,  (June  12th,)  I845,(a)  moved  for  a  rule 
to  show  cause  why  the  taxation  should  not  be  reviewed,  and  the  fi.  fa.  set 
aside.  The  plaintiff  cannot  recover  these  costs.  Mayor  of  Macclesfield  v. 
GeCf  13  M.  &  W.  470,  appears  to  be  an  authority  to  the  contrary  ;  but  it 
is  against  principle  that  a  party  discontinuing  his  action  should  obtain  costs 
of  a  judgment.  [Coleridge,  J.  The  form  of  the  judgment  of  discon- 
tinuance  shows  that  the  suit  is  disposed  of.]  Till  the  plaintiff  pays  costs 
there  is  no  discontinuance:  the  Court  of  Exchequer  •does  not 
-■  seem  to  have  adverted  to  this  in  the  case  just  cited.  [Cole- 
ItiDGE,  J.  Still  it  remains  to  be  ascertained  on  what  footing  the  costs  are 
to  be  taxed.]  The  defendant  ought  not  to  be  subjected  to  costs  when  the 
discontinuance  deprives  him  of  his  writ  of  error.  [Patteson,  J.  The 
Court  of  Exchequer  says  that  it  does  not.]  The  plaintiff  has  struck  a 
balance  of  costs  and  taken  out  execution  for  the  alleged  surplus.  This  he 
could  not  do.  The  rule  of  court  as  to  setting  off  costs(6)  does  not  con* 
template  the  case  of  a  discontinuance.  In  Mayor  of  Macclesfield  v.  Gee, 
13  M.  &  W.  470,  the  master  made  his  allocatur  for  the  balance ;  and 
Parke,  B.,  held  this  wrong,  because  the  defendant  could  not  bring  error 
upon  a  record  framed  on  such  a  taxation.  He  said,  indeed,  that  the  costs 
might  be  separated,  if  it  were  insisted  upon  for  the  purpose  of  bringing 
error:  but  the  course  objected  to,  if  wrong,  is  equally  so  whether  error  be 
brought  or  not.  In  Cobbold  v.  Chilver^  4  Man.  &  G.  62,  the  fi.  fa.  recited 
a  judgment  for  500/.,  but  commanded  the  sheriff  to  levy  to  269/.  9^.  4d*j 
parcel  of  the  debt ;  and  this  was  held  irregular.  [Patteson,  J.  The  eze- 
cution  was  improperly  issued  for  a  balance.  The  plaintiff,  here,  according 
to  the  Court  of  Exchequer,  was  entitled  to  take  execution  for  the  whole, 
but  you  were  entitled  to  your  costs  of  the  discontinuance.  Coleridge,  J* 
On  a  writ  of  error,  if  you  succeeded,  there  would  be  a  deduction  of  costs 


(a)  Befof6  Loid  Denmui,  C.  J.,  PatteMn,  WiDiuna^  and  Coleridga^  J& 
lb)  R.  Qcn.  HiL  S  W.  4,  L  71, 8  B  &  Ad.  985. 
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in  your  favour.  In  Cobbold  v.  Chilvery  4  Man.  &  G.  62,  it  is  clear  that  the 
plaintiff  should  have  taken  the  execution  for  the  larger  sum  and  endorsed 
to  levy  the  smaller.] 

Per  Curiam^  Rule  refused. 


^BELCHER  and  Others,  Assignees  of  CAREY,  a  Bankrupt,  v.     [*414 

SAMBOUKNE  and  BELL.    July  6. 

Dsfrndant,  being  a  creditor  of  C,  struck  a  docket  against  him,  and  issued  a  fiat,  but  did  not  file 
it,  (under  stat  2  d&  3  W.  4,  c.  1 14,  s.  6,)  nor  otherwise  proceed  in  the  bankruptcy.  After- 
wards he  was  requested  by  C.  to  sign  a  composition  deed,  together  with  C.*s  other  creditorsy 
aooepting  I0«.  in  the  pound.  He  refused  to  do  this,  except  on  receiving  security  for  his  whole 
debt ;  which  C.  gave  him  by  promissory  notes;  and  defendant  thereupon  signed  the  deed. 

C.  afterwards  committed  an  act  of  bankruptcy ;  and  a  fiat  was  prosecuted,  under  which  plain- 
tiffs were  assignees.  Before  this  act  of  bankruptcy  defendant  received  money  on  one  of  the 
notes  which  had  fiiLlen  due.    PlaintiffB  brought  money  had  and  received  for  the  amount. 

Btldy  that  they  could  not  recover ;  for  that,  although  the  case  was  within  stat.  6  6.  4,  c.  16,  a.  8, 
and  defendant's  debt  was  forfeited,  the  money  was  to  be  paid  only  to  persons  appointed  by 
commissbners  under  some  oommtssion  founded  on  the  defendant's  docket,  or  under  some 
later  commission,  and  no  appointment  for  this  purpose  had  beer  made ;  and  that,  as  C.  him- 
self could  not  recover  the  money,  being  a  party  to  the  transacticAi,the  plaintifis,  who  succeeded 
only  to  C.'a  rights,  could  not 

AssiTMPsiT.  The  first  count  "was  for  money  had  and  received  to  the  use 
of  the  bankrupt,  laying  the  promise  to  him  before  the  bankruptcy;  the 
second,  for  money  had  and  received  to  the  use  of  the  plaintiffs,  as  assignees, 
after  the  bankruptcy ;  the  third,  upon  an  account  stated  with  the  plaintiffs, 
as  assignees.  Plea,  (with  another  not  insisted  upon  by  defendants :)  Non 
assumpsit. 

On  the  trial,  before  Lord  Denman,  C.  J.,  at  the  London  sittings  afler 
Trinity  term,  1843,  the  following  facts  appeared.     On  30th  November, 

1841,  the  defendants  struck  a  docket  against  Carey,  who  owed  them  more 
than  300/. ;  upon  which  docket  a  fiat  issued,  in  the  country,  on  the  6th 
December  following:  this,  however,  was  not  shown  to  have  been  filed  ;  and 
no  further  proceedings  took  place  thereon.  Afler  the  issuing  of  the  fiat,  in 
the  course  of  the  same  December,  defendants  were  pressed  by  the  bankrupt 
to  agree,  together  with  his  other  creditors,  to  a  composition  of  10s,  in  the 
pound.  This  they  refused  to  do,  except  upon  condition  of  receiving  securi- 
ties for  the  other  10*.,  which  the  bankrupt  *finally  agreed  to  give  r^.^m 
them.  Accordingly,  promissory  notes  for  the  whole  debt  were  ^ven     *• 

t>y  the  bankrupt  to  the  defendants,  dated  1st  January,  1842.  In  the  course 
of  January  defendants  signed  the  composition  deed.    Early  in  February, 

1842,  Carey  went  to  America :  and  upon  this,  as  an  act  of  bankruptcy,  a 
docket  was  afterwards  struck,  and  a  fiat  issued  on  4th  April,  which  was 
followed  by  the  usual  proceedings,  and  under  which  the  plaintifis  were 
appointed  assignees.  One  of  the  promissory  notes,  for  40/.,  fell  due  and 
^as  paid  by  Carey  before  he  left  England :  another,  also  for  40/.,  fell  due 
ted  was  paid  after  Carey  left  England,  but  before  the  fiat,  firom  Carey's 
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])roper1y,  by  his  father,  to  whom  Carey  had  assigned  the  property.  Tie 
])laintifrs  contended  that,  by  the  receipt  of  the  promissory  notes  after  the  first 
docket  was  struck,  the  defendants  forfeited  this  debt,  under  stat.  6  G.  4, 
c.  lo,  s.  8.  (a)  The  defendants  contended  that  the  act  of  bankruptcy  was 
not  proved  ;  that  stat.  6  G.  4,  c.  16,  s.  8,  was  inapplicable,  because  the 
•bankruptcy  under  the  first  docket  was  not  prosecuted  ;  that  at  any 
-l  rate  a  fiat  ought  to  be  ^own  to  have  issued  on  the  docket ;  that 
the  fiat  here  had  not  been  recorded  under  stat.  2  &3  W.  4,  c.  114,  s.  8,(6) 
and  therefore  could  not  be  put  in  evidence ;  that,  assuming  stat.  6  G.  4» 
c.  16,  s.  8,  to  be  applicable  to  the  facts,  the  assignees  were  not  entitled  to 
sue  for  the  money  in  a  court  of  law ;  and  that  at  any  rate  the  defendants 
weie  protected  by  stat.  2  &  3  Vict.  c.  29,  s.  1,  or  stat.  6  G.  4,  c.  16,  s.  82. 
The  lord  chief  justice  left  to  the  jury  the  question  whether  Carey  absented 
himself  with  intent  to  defeat  or  delay  his  creditors ;  and,  they  having  found 
that  he  did  so,  bis  lordship  directed  a  verdict  to  be  entered  for  the  plaintifls 
for  80/.,  reserving  leave  to  the  defendants  to  move  on  the  points  of  law* 

In  Michaelmas  term,  1843,  Erie  obtained  a  rule  to  show  cause  why  the 
verdict  should  not  be  set  aside,  and  a  new  trial  be  had,  or  the  damages  be 
reduced  to  40/.    In  Easter  term,  I844,(c) 

Platty  E.  JameSy  and  Lushy  showed  cause.  It  was  not  necessary,  for  the 
purpose  of  this  action,  to  show  that  the  first  fiat  had  been  filed.  Stat.  6  G.  4, 
c.  16,  s.  8,  inflicts  a  forfeiture  of  the  debt  where  a  trader  pays  money  or 
gives  security  to  any  person  who  has  struck  a  docket  against  him :  and  this 
part  of  the  enactment  is  not  confined  to  the  case  where  a  commission  issues, 
*nor  is  it  essential  for  this  purpose  that  any  fiat  should  issue  at  all. 
J  The  object  was  to  prevent  fraud :  the  words  are  "  a  docket,"  not 
«thc  docket  on  which  commission  issues."  [Patteson,  J.  How  do  you 
reconcile  that  with  the  words  «  receive  more  in  the  pound  in  respect  of  his 
debts  than  the  other  creditors  ?"]    That  means,  more  than  the  others  would 

(a)  Which  enacti  **  That  if  any  mich  trader,  liable  by  Tiitae  of  tfaia  act  to  become  bankrap^ 
■hall,  after  a  docket  struck  against  him,  pay  to  the  person  nr  penona  who  struck  the  aanie,  or 
any  of  them,  money,  or  give  or  deliver  to  any  such  person  any  satisfaction  or  security  for  his 
debt,  or  any  part  thereof,  whereby  such  person  may  receive  more  in  the  pound  in  respect  of  his 
debts  than  the  other  creditors*  such  payment,  gift,  delivery,  satis&ction  or  security  shall  be  aa 
act  of  bankruptcy ;  and  if  any  commission  shall  have  issued  upon  the  docket  so  struck  as  afore- 
aaid,  the  lord  chancellor  may  either  declare  such  commission  to  be  valid,  and  direct  the  same  lo 
be  preceeded  in,  or  may  order  it  to  be  superseded,  and  a  new  commiasion  may  issue,  and  sudi 
commission  may  be  supported  either  by  proof  of  such  last  mentioned  or  of  any  other  act  of 
bankruptcy ;  and  eveiy  person  so  receiving  such  money,  gift,  delivery,  satis&ction  or  security  aa 
aforesaid,  shall  forfeit  his  whole  debt,  and  also  repay  or  deliver  up  such  money,  gift,  satisfiuiios 
or  security  as  aforesaid,  or  the  foil  value  thereof,  to  such  person  or  persons  as  the  oommiasioaeis 
acting  under  such  original  commission,  or  any  new  commission,  shall  appoint  for  the  benefit  of 
the  creditors  of  such  bankrupt*' 

(b)  Which  enacts,  ** That  no  fiat  issued  or  to  be  issued  in  lieu  of  a  eommission  of  bankrap^ 
uriiether  prosecuted  in  the  court  of  bankruptcy  or  elsewhere,  nor  any  adjudication  of  bankruptcy 
or  appointment  of  assignees,  or  certificate  of  confbrmi^  under  such  fiat,  shall  be  receited  in 
endenoe  m  any  court  of  kw  or  equity,  unless  the  same  riiaU  hav«  been  first  enteired  of  nomi 
la  the  court  of  bankruptcy  as  aforesaid." 

(e)  April  22d.    Before  Lord  Denman,  C.  J^  Patteson^  WiUiams,  and  Wightman,  Js. 
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receive  if  a  bankruptcy  ensued.     The  docket  was  not  to  be  taken  out  in 
terrorem.     It  is  observable  that  stat.  5  G.  2,  c.  30,  s.  24,  enacted  that  the* 
debt  should  be  forfeited  if  the  money,  &c.,  was  given  to  the  petitioning 
creditor  »<  after  issuing  of  any  commission  ;^*  but  in  stat.  6  G.  4,  c.  16,  s.  8, 
the  expression  is  altered  to  <«  after  a  docket  struck."    The  earlier  statute 
also  uses  the  word  <<  privately,"  showing  that  the  object  was  to  prevent  a 
secret  receipt  of  money  to  the  injury  of  the  other  creditors.     In  Davis  v. 
Holding,  1  M.  &  W.  159,  S.  C.  Tyrwh.  &  G.  371,  the  Court  of  Exchequer 
decided  that,  independently  of  the  statute,  no  action  could  be  maintained 
on  a  bill  of  exchange  given  by  defendant  to  the  holder,  after  a  fiat  had 
issued  against  the  defendant  on  the  holder's  petition,  in  consideration  of  the 
latter  not  further  prosecuting  the  fiat.   Afterwards  this  court,  in  another  case 
between  the  same  parties,  Davis  v.  Holding,  11  A.  &  £.  710,  held  that  an 
action  might  be  maintained,  for  goods  sold  and  delivered,  by  the  holder  of 
a  bill  given,  under  similar  circumstances,  to  satisfy  the  debt  owing  for  the 
goods,  the  proceedings  in  bankruptcy  not  having  been  prosecuted.     But 
diere  it  did  not  appear,  as  here  it  does,  that  a  subsequent  fiat  had  issued ; 
and  the  judgment  speaks  of  the  case  then  before  the  court  as  being  one 
"where  no  other  creditors  interfere.'*   'Here  the  plaintiffs  do  repre-      ^ 
sent  other  creditors.     It  will,  perhaps,  be  argued  that  on  the  con-     t 
struction  for  which  the  plaintiflfs  contend,  a  creditor  who  has  once  struck  a 
docket  can  never  safely  receive  payment :  but  it  was  not  intended  that  be 
should  be  protected  in  such  a  case,  except  by  the  Statute  of  Limitations. 
And,  even  if  the  production  of  the  fiat  was  here  essential  to  the  plaintiffs' 
case,  it  was  not  necessary  to  show  that  it  was  filed.    It  is  true  that  sect.  8 
of  stat.  2  &  3  W.  4,  c.  114,  enacts  that  the  fiat  shall  not  <(be  received  in 
evidence,"  unless  it  has  been  entered  of  record  in  the  Court  of  Bankruptcy. 
But  that  must  be  understood  as  applicable  only  to  the  case  were  it  sought 
to  give  effect  to  the  fiat:  here  the  plaintiffs  do  not  assert  the  validity  of  tha 
first  fiat.     They  seek  to  impugn  the  whole  transaction.   A  forgery  of  a  deed 
which  required  registration  might  be  proved,  though  it  was  not  registered.' 
So  unstamped  documents  may  be  given  in  evidence  if  they  form  part  of  an 
imputed  fraud.     Sect.  4  contemplates  a  commission ;   sect.  5  confers  the 
power  to  enforce  the  recording  only  on  paries  "interested"  in  the  fiat, 
which  these  plaintiffs  are  not.    Sect.  8  speaks  of  fiats  that  are  to  be  «  prose* 
cuted."    [WiGHTBiAW,  J.    «  No  fiat  issued  or  to  be  issued."    Patteson,  J. 
Before  that  statute,  country  fiats  did  not  require  recording ;   but  sect.  4 
includes  them.]     The  notes  were  dated  on  1st  January,  1842 ;  the  first  fiat 
was  dated  6th  December,  1841.     Now  this,  being  a  country  fiat,,  might,  bj 
the  practice  of  the  Court  of  Bankruptcy,  be  proceeded  on  within  twenty- 
eight  days  ;(a)  that  is,  as  late  as  the  3d  January,  •1842.     The  fiat.       ^ 
therefore,  was  still  open  when  the  notes  were  given,  and  might     '- 

(a)  Archb.  Bankr.  B.  1,  p.  103»  (lOUi  eiL;)   2  Mont  &  Ayr.  Law  um)  Pncticr  of  Bank 
niptcy,  329,  (2d  ed.)    See  now  lUt  5  db  6  Vict  c.  122,  i.  4. 
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have  lieen  filed  the  next  day.  It  might,  indeed,  have  been  proceeded  i«poa 
at  any  time  by  proper  steps  being  taken :  it  never  was  finally  abandoned. 
Further,  as  to  the  second  40/. :  it  was  paid  after  the  act  of  bankruptcy  on 
which  the  second  fict  was  founded :  and  the  payment,  being  made  with 
notJr*e  (as  the  facts  show)  of  the  act  of  bankruptcy,  was,  if  not  a  fraudulent 
preference,  at  any  rate  not  protected  by  stat.  2  &  3  Vict.  c.  29,  s.  1,  or  stat 
6  G.  4,  c.  16,  s.  82,  which  last  mentioned  enactment,  according  to  Alder- 
son,  B.,  in  Turquand  r.  Vanderplank^  10  M.  Sl  W.  180,  194,  is  still  in 
force  as  to  payments. 

Erie  and  Cowlings  contrai.     The  decision  of  this  court  in  Davis  v.  Hold" 
ingy  11  A.  &  E.  710,  is  directly  in  point  for  the  defendants.     The  court 
there  clearly  construed  sect.  8  of  stat.  6  G.  4,  c.  16,  as  applicable  only  to 
cases  where  there  were  creditors  under  proceedings  in  bankruptcy  founded 
on  the  docket  struck  by  the  party  receiving  the  money  in  question.     The 
plaintiflfs  here  represent  parties  claiming  through  the  bankrupt  himself,  by 
virtue  of  a  subsequent  bankruptcy.     They  can  stand  in  no  better  position 
than  the  bankrupt  would  have  stood  in  before  such  subsequent  bankruptcy. 
That  sect.  8  applies  only  in  favour  of  creditors  under  the  fiat  founded  upon 
the  particular  docket,  was  decided  in  £r  parte  SmUh^  3  Mont.  D.  &  De  G. 
144,  which  confirms  the  dictum  of  Tindal,  C.  J.,  in  Rose  v.Miinj  1  New 
Ca.  357,  360,  S.  C.  1  Scott,  127,  130,  (most  fully  reported  by  Scott,)  that 
•Aom     ^^^  securities  •contemplated  are  those  given  between  the  docket 
•I     and  a  commission.     The  proof  of  a  valid  fiat  was  therefore  essen- 
tial to  the  case  of  the  plaintiffs ;  and  no  such  proof  was  given  so  as  to 
satisfy  stat.  2  &  3  W.  4,  c.  114,  s.  8.     It  is  said  that  this  clause  applies 
only  to  bankruptcies  which  are  to  be  prosecuted :  but  all  dockets  must  be 
assumed  to  be  struck  with  a  view  to  prosecuting.    The  question  might  have 
arisen  within  the  twenty-eight  days :  according  to  the  argument  on  the  other 
side,  it  would  then  have  been  impossible  to  sny  whether  the  section  applied 
or  not.     Further,  both  payments  are  protected  by  stat.  2  &  3  Vict.  c.  29, 
s.  1,  being  made  before  the  fiat.     That  statute  cannot  be  so  construed  as  to 
exclude  bond  fide  payments :  the  fiat  now  takes  placeof  theact  of  bankruptcy: 
that  view  is  in  accordance  with  Wliitmore  v.  Robsrtson^  8  M.  &  W.  463; 
Ramsey  v.  Eaton^  10  M.  &  W.  22 ;   and  SIcey  v.  Carter^  11  M.  &  W.  571. 
But,  further,  there  was  no  notice  of  any  act  of  bankruptcy,  so  as  to  deprive 
the  defendants  of  the   protection  of  stat.  6  G.  4,  c.  16,  s.  82.     Again, 
assuming  that  sect.  8  of  stat.  6  G.  4,  c.  16,  is  applicable  to  this  transaction, 
a  court  of  law  cannot  enforce  it.     The  lord  chancellor  might  declare  any 
commission  issuing  on  that  docket  to  be  void,  and  issue  a  new  one  ;  and 
the  money  might  be  payable  to  persons  appointed  by  the  commissioners 
under  either  commission :  but  that  does  not  give  to  the  assignees  under  a  sub- 
sequent act  of  bankruptcy  a  right  of  action  for  the  money.     Nor  would  such 
assignees  have  had  any  right  of  action  under  stat.  5  G.  2,  c.  30,  s.  24.  By 
that  clausci  the  commission  was  not  void  until  superseded;    Gcrrattf* 
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^.Biddulph^  4  Esp.  104 :  and  it  follows  that  the  other  provisions  of    p«  .^i 
the  corresponding  section,  stat.  6  G.  4,  c.  16,  s.  8,  require  the     *- 
authority  of  the  Bankruptcy  Court.    The  intention  of  sect.  8  was  to  give  the 
chancellor  a  discretionary  power  over  the  bankruptcy,  analogous  to  that 
which  the  common  law  courts  possess  over  executions  issuing  by  their 
authority ;  Henley  on  the  Bankrupt  Law,  431.  Cur.  adv.  vtUt, 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  court. 
This  was  an  action,  for  money  had  and  received,  by  assignees  of  a  bank- 
rapt  against  two  of  his  creditors,  under  the  eighth  section  of  stat.  6  G.  4, 
c.  16.  The  verdict  was  taken  for  80/.,  subject  to  a  motion  for  a  nonsuit 
or  reduction  of  damages ;  and  the  question  turned  at  last  upon  the  right  to 
recover  in  this  action  40/.(a)  paid  under  the  following  circumstances. (6) 

In  November,  1841,  the  bankrupt  entered  into  a  composition  deed  with 
creditors  to  pay  10;.  in  the  pound.  This  deed  the  defendants  refused  to 
execute  unless  the  bankrupt  would  give  them  notes  securing  lOs.  in  the 
pound  in  addition  ;  which  he  did.  They  had  previously  struck  a  docket, 
and  issued  a  fiat  which  was  never  prosecuted.  The  40/.  sued  for  was  paid 
in  respect  of  the  notes,  28th  December,  1841.  At  the  end  of  January,  1842, 
Carey  committed  an  act  of  bankruptcy,  by  absconding.  *0n  this 
a  fiat  was  issued,  4th  April,  by  other  creditors;  and  the  plaintifis  *- 
were  chosen  assignees. 

It  would  be  difficult  to  contend  that  the  transaction  does  not  fall  within 
the  words  of  the  section ;  for  the  bankrupt,  (<  after  a  docket  struck  against 
bim,"  did  certainly  "  give,"  to  the  "  persons  who  struck  the  same,"  securi- 
ties, and  afterwards  paid  the  money  secured,  for  their  debt,  whereby  such 
persons  might  <<  receive  more  in  the  pound"  in  respect  of  their  debt  <<  than 
the  other  creditors."  The  section  therefore  is  applicable  in  some  way : 
and,  to  a  certain  extent,  the  defendants  forfeited  their  whole  debt,  and 
became  liable  to  repay  the  money  <<  to  such  person  or  persons  as  the  com- 
missioners acting  under  such  original  commission,"  (t.  e.  a  commission 
founded  on  this  act  of  bankruptcy  by  the  lord  chancellor's  direction,}  <<  or 
any  new  commission,"  should  <<  appoint." 

This,  however,  is  not  the  remedy  sought  to  be  enforced.  The  commis- 
sioner has  not  appointed  any  person  to  receive  the  amount.  If  he  had  done 
so,  other  questions  might  have  been  raised  on  the  meaning  of  sect.  8.  But 
the  assignees  rest  their  claim  on  the  operation  of  the  law,  which,  by  virtue 
of  that  clause,  invalidates  the  agreement,  as  was  properly  decided  in  Rose 
V.  Jlfom,  1  New  Ca.  357,  S.  C.  1  Scott,  127.  Now  it  was  holden  by  this 
court,  in  Davis  v.  Holdings  11  A.  &  £.  710,  that  a  creditor  thus  acting  does 
not  forfeit  his  debt  as  against  his  debtor :  and  the  debtor  who  became  party 
to  the  fraudulent  agreement  could  not  have  recovered  the  money  actually 

(a)  See  pw  423,  note  (a),  poet. 

{b)  The  atatenient  of  fibcto  in  the  jodgmeiit  will  he  Ibimd  to  difler  fixxn  that  in  the  pnceding 
put  of  the  report,  u  to  aoaie  datee  end  other  dfcmiMtuioee  not  afleeling  the  principle  of  the 
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^  paid  under  it.  He  had  no  right  to  it  at  the  time  of  his  •oankraplcy ; 

-'     and  the  assignees  who  represent  him  could  succeed  to  none. 
We  therefore  think  that  the  verdict  must  be  reduced  to  40/.  (a) 

Rule  accordingly. 

(a)  It  appears  that  the  court  considered  the  payment  of  the  40^  after  the  act  of  bankruptcy 
to  be,  under  the  particnlar  circumstances  of  the  case,  taken  out  of  the  protection  of  stats.  6  C.  4» 
G.  16,  s.  82,  and  2  &  3  Vict  c.  29,  a.  1,  and  therefore  interfered  with  the  verdict  only  W  ths 
•stent  of  reducing  the  damages  in  respect  of  the  money  paid  before  the  act  of  bankrapu-/ 
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In  a  declaration  in  detinue,  laying  the  property  in  the  plaintifi^  the  common  averment,  thai 
plaintiff  delivered  the  dia^  to  defendant  to  be  redelivered  on  request,  is  not  material  or 

traversable. 

Detinue.  The  declaration  stated  that  plaintifT,  on,  &c.,  «  delivered  to 
the  defendant  a  certain  indenture  of  the  plaintiff,  that  is  to  say  a  certain 
indenture  bearing  date,"  &c.,  (describing  it,)  of  great  value,  &,c.,  "  to  be 
redelivered  by  the  defendant  to  the  plaintiff  when  the  defendant  should  be 
thereunto  requested."  Averment  that  defendant,  though  afterwards,  to  wit 
on,  &c.,  requested,  hath  not  as  yet  delivered,  &c.,  and  has  detained  and 
still  unjustly  detains,  &c. 

Second  plea.  <<  That  the  plaintiff  did  not  deliver  to  the  def«>ndant  such 
indenture  as  in  the  declaration  mentioned,  to  be  redelivered  by  the  defendant 
to  the  plaintiff  when  the  defendant  should  be  thereunto  requested,  in  man* 
ner  and  form,"  &c.     Conclusion  to  the  country. 

Demurrer,  assigning  for  causes  that  the  plea  traverses  matter  immaterial 

to  the  merits ;  that  it  seeks  to  put  in  issue  a  matter  not  properly  issuable ; 

^  that  the  bailment  alleged  in  the  declaration  is  mere  inducement, 

^     which  is  *not  traversable ;  and  that  the  plea  is'in  other  respects,  &c. 

The  demurrer  was  argued  last  term. (a) 

Joseph  Addison  for  the  plaintiff.  The  common  bailment  in  detinue  is  no 
ipore  traversable  than  the  finding  in  trover.  It  does  not  bind  to  any  proof. 
Detinue  is  an  action  founded  on  tort ;  had  that  not  been  so,  the  plaintiff  in 
Broadbent  v.  Ledward^  11  A.  &  E.  209,  must  have  been  defeated  on  the 
objection  of  non-joinder.  Gledstane  v.  Hewitt j  1  Cro.  &  J.  565,  S.  C. 
1  Tyr.  445,  where  several  authorities  as  to  this  form  of  action  are  referred 
to,  was  decided  on  the  ground  that,  in  detinue,  the  detainer  is  the  gist  of 
the  action,  and  the  bailment  not  material ;  and  the  authority  of  that  case 
was  recognised  in  Walker  v.  Jones^  2  Cro.  &  M.  672,  S.  C.  4  Tyr.  916. 
Some  expressions  of  the  court  in  Milk  v.  Graham^  1  New  Rep.  140,  may 
be  cited  as  showing  that  the  bailment  may  be  traversed  :  but  the  point  was 

(a)  June  7tfa.  Before  Lord  Denman,  C.  J.,  Patteson,  Williams,  and  Coleridse,  Js.  Tha 
d^endant,  being  under  terms  of  pleading  issuab^y,  pleaded  the  above  plea,  and  thai  defendant 
was  not  requested  to  redeliver,  modo  et  formi.  The  plaintifT  signed  judgment  as  for  want  of 
a  plea ;  but  the  judgment  was  set  aside  on  motion  and  argument  in  the  bail  court  before  Wi^l« 
nan,  J.,  Mich.  T.,  1843.    Whittkead  v.  Harriaon,  1  DowL  d(  L.  700. 
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not  there  judicially  decided,  as  Bayley,  B.,  observes  in  Gledstane  v.  Hewitt^ 
1  Cro.  &  J.  573,  1  Tyr.  455.  And  in  MUls  v.  Graham,  I  New  Rep.  140, 
if  the  court  had  considered  the  action  as  founded  on  contract,  the  defendant's 
minority  would  have  defeated  it  on  both  counts.  [Pattesok,  J.  Suppose 
the  defendant  pleaded  only  a  denial  of  the  plaintiff's  possession,  and  the 
plaintiff  relied  upon  his  delivery  to  the  defendant  as  an  estoppel,  could  not 
he  give  evidence  of  the  delivery  f]  •He  might,  in  answer  to  the  ^^ .  j,- 
suggestion  that  the  chattel  was  not  his  property.  [Patteson,  J.  '- 
Then  could  the  defendant  deny,  by  evidence,  the  delivery  which  he  could 
not  deny  in  pleading?  The  allegation  of  finding  in  deiinue  or  trover  is  a 
mere  creature  of  the  pleading;  but  delivery  may  be  the  very  foundation  of 
the  plaintiff's  claim  of  property.]  The  finding  is  presumed  to  be  a  fiction, 
because  the  averment  of  it  does  not  bind  to  any  proof:  but,  if  it  happened 
to  be  material,  the  plaintiff  might  prove  it ;  so  he  might  the  delivery.  [Pat* 
TESON,  J.  Id  describing  the  thing  detained,  are  the  words  <<  of  the  plaintiff" 
material  ?]  They  are.  Without  them  it  does  not  appear  whose  the  pro- 
pertyis:  it  may  be  the  defendant's,  or  a  third  person's?  [Patteson,  J. 
If  U  were  a  third  person's,  is  not  the  defendant  still  bound,  as  between  him 
and  the  plaintiff,  by  the  delivery?  Colebidge,  J.,  mentioned  Aitnory  v. 
Delamirie,  1  Stra.  505.]  Delivery  of  goods  belonging  to  a  third  person 
^ould  not  bind  the  defendant  to  redeliver  to  the  plaintiff.  In  Jones  v.  Dowle, 
9  M.  &  VV.  19,  where  detinue  was  brought  against  an  auctioneer  for  a  pic- 
ture bought  by  the  plaintiff,  which  the  defendant  had  given  over  to  the 
vrong  person,  the  plea  denied  the  plaintiff's  right  of  property,  not  the  deli- 
very by  him.  The  substantial  averment  in  this  action  is  that  the  property 
is  the  plaintiff's.  [Patteson,  J.  In  declaring  for  use  and  occupation  the 
practice  used  to  be  to  leave  out  the  words  <'  of  the  plaintiff."]  In  an  action 
of  contract  on  an  exec.uted  consideration  they  would  be  unnecessary. 

John  Henderson,  contr^.  The  defendant  could  not  put  in  issue  the  plain- 
tiff's title  otherwise  than  by  this  •plea.  In  detinue  on  a  finding,  rmAcui 
the  only  material  allegation  would  be  the  plaintiff's  ownership :  a  >- 
traverse  of  the  finding  would  be  an  informal  denial  that  the  defendant  had 
got  the  goods.  But  here  the  declaration  is  founded  on  a  bailment  to  deliver 
on  request :  the  words  «  of  the  plaintiff"  are  immaterial.  They  frequently 
do  not  occur  in  the  old  forms  of  the  count  on  detinue,  upon  a  bailment  to 
redeliver;  Rast.  Ent.  211  b,  tit.  Delinew de  Chattels, 2;  212  b,  (same  title,) 4 ; 
212  b,  213  a,  lit.  Enterpleder  en  Datinew,  1 ;  Brownl.  Ent.  259,  tit.  Debt, 
(112;)  1  Brown's  Ent.  147,  tit.  Datinue,  (3;)  149,  (same  title,)  8 ;  2  Mod. 
£»t.  tit.  Detinue,  [422,]  a; (a)  Placita  Generalia,  370.  And  a  denial  of 
the  ownership  in  such  a  case  would  raise  a  defence  unjust  in  itself.  If  the 
defendant  has  received  goods  from  the  plaintiff,  to  be  redelivered  to  him, 
^^  ought  not  to  put  the  plaintiff  to  proof  of  his  title.  Jirmory  v.  Delamirie, 
1  Sira.  505,  shows  that  he  could  not  set  up  a  jus  tertii.  Nor,  in  fact,  could 
Ihe  third  party  recover  the  goods  by  process  against  him.     <«  If  A.  bail  the 

(a)  Two  preoedenti  are  then  giiren,  one  alleging  property  in  the  plaintiff 
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goods  of  C.  to  B.,  and  C.  bring  detinue  against  B.  for  them,  B.  may  plead 
the  bailment  to  him  by  A.  to  be  redelivered  to  A.,  and  so  bring  in  A.  as 
garnishee,  to  interplead  with  C.(a)  And  if  A.  bail  goods  to  C,  and  after 
give  his  whole  right  in  them  to  B.,  B.  cannot  maintain  detinue  for  them 
against  C,  because  the  special  property  that  C.  acquires  by  the  bailment, 
is  not  thereby  transferred  to  B. ;"  per  Holt,  C.  J.,  in  Rich  v.  Jildredy  6  Mod, 
216.  The  plaintiff's  claim,  therefore,  resting  upon  the  effect  of  the  deli- 
^  very,  which  gives  the  defendant  'a  special  property,  as  the  plaintiff's 

•I     bailee,  and  against  all  but  him,  a  traverse  of  the  delivery  is  the  only 
proper  mode  of  denying  the  right  to  recover.  Non  detinet  would  not  answer 
the  purpose.  Before  the  new  rules  the  allegation  of  bailment  was  not  material 
for  the  purpose  of  pleadinc;:  but  Mills  v.  Graham^  1  New  Rep.  140,  shows 
that  the  fact  was  material  in  evidence.  The  action  of  detinue  is  not  founded 
on  tort;  for  counts  in  debt  and  in  detinue  are  constantly  joined.     There  i$ 
no  authority  which  proves  that  the  present  traverse  is  bad.     In  Gledstane 
V.  Hewitt^  1  Cro.  &  J.  565,  S.  C.  1  Tyr.  445,  the  count  alleged  delivery  of  a 
note,  to  be  redelivered  on  request.  The  plea  stated  that  the  note  was  delivered 
as  a  pledge  for  payment  of  50/.  which  had  not  been  paid.    The  replication, 
following  the  plea,  alleged  that  the  plaintiff  offered  payment  of  the  50/.  and 
demanded  the  note.     This  was  said  to  be  a  departure ;  but  it  was  not, 
because,  if  the  note  was  delivered,  to  be  returned  on  a  certain  condition, 
and  that  had  been  performed,  the  defendant  held  the  note  to  be  redelivered 
on  request.     To  raise  the  defence  pleaded,  he  might  at  once  have  traversed 
the  redelivery  to  deliver  on  request.     So  where  goods  have  been  sold  on 
credit,  the  seller,  after  the  credit  is  expired,  may  declare  on  an  assumpsit  to 
pay  when  requested.  [Patteson,  J.  In  Mills  v.  Graham^  I  New  Rep.  140, 
Chambre,  J.,  would  not  decide  whether  or  not  a  special  bailment  might  be 
traversed.]     It  was  held  in  Lane  v.  Tewsrm^  12  A.  &  £.  116,  note  (a),  that 
a  lien  might  be  proved  under  a  plea  in  detinue  denying  the  plaintiff's  owner* 
ship ;  but  the  point  now  before  the  court  was  not  raised.     [Coleridge,  J. 
•A9fti     '^^  *°  ^^^  peculiar  liability  'of  the  original  bailee,  it  is  said,  in 
^^^■1     1  Roll.  Abr.  606,  tit.  Detinue,  (C,)  pi.  1,  that,  if  a  man  deliver 
goods  to  L.  to  deliver  to  C,  C.  may  have  detinue,  for  the  property  is  in 
him :  and  pi.  4,  <<  if  my  bailee  hail  over  to  another,  I  may  have  detinue 
against  the  second  bailee."]     Those  placita  are  inconsistent  with  Bich  v. 
Mdred,  6  Mod.  216.     [Lord  Denman,  C.  J.,  referred  to  1  Roll.  Abr.  606, 
tit.  Detinue,  (C,)  pi.  9,  10.]     In  2  Mod.  Entr.  [425,]  where  many  authori- 
ties as  to  pleading  in  detinue  are  collected,  it  is  said  (pi.  7,)  to  be  «<no  plea 
to  say  that  the  plaintiff  gave"  defendant «( the  goods,  because  he  may  wage 
his  law,  that  the  goods  were  not  delivered  to  him  to  be  redelivered :"  for 
which  Yearb.  Mich.  22  £d.  4,  f.  29  B.  pi.  10,  is  cited.     [Coleridge,  J. 
Walker  v.  Jones,  2  Cro.  &  M.  672,  S.  C.  4  Tyr.  915,(6)  shows  how  Gled- 
stane V.  Hewitt,  1  Cro.  &  J.  565,  S.  C.  1  Tyr.  445,  was  understood  by  the 

s 

(a)  See  the  form  of  pleading,  X  Mod.  Ent  tit  Detinue,  [422]  b.    Alio,  ibid.  [425]  b,  Si. 
{b)  See  the  judgment  of  LonI  Lyndhunt,  C.  B.,  in  the  latter  report 
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court  whicli  decided  it.]  Walker  v.  JoneSy  is  very  shortly  reported :  the 
declaration  must  have  borne  date  before  the  new  rules  came  into  opera- 
tion ;  and  it  was  probably  thought  that  the  plea  amounted  to  non  detinet, 
which,  until  the  new  rules  took  eflect,  would  have  included  a  denial  of 
the  bailment. 

Joseph  Addison  in  reply.     The  substance  of  the  complaint  in  detinue  is 
that  the  defendant  has,  or  has  had,  in  his  possession  a  chattel  of  the  plain- 
tiff which  he  ought  to  redeliver,  and  does  not  redeliver  when  demanded  ; 
Jones  T.  DowUj  9  M.  &  W.  19.     [Patteson,  J.   Could  you  strike  out  the 
averment  of  delivery  as  immaterial,  and  teave  a  sufficient  declaration  ?]    It 
would  be  enough  to  allege  that  the  goods,  being  the  plaintiff's,  came  to  the 
defendant's  *hands.     [Coleridge,  J.   Suppose  the  plaintiff's  only    p.^^Q 
title,  as  between  him  and  the  defendant,  is  the  bailment.  If  he  must     *- 
allege  property  in  the  goods,  and  that  is  traversed,  he  cannot  succeed ;  yet 
he  ought  to  recover  against  the  defendant.]    Bayley,  B.,  says,  in  Gledslane 
V.  Httoiltj  1  Cro.  &  J.  570 :  «<  The  nature  of  the  action  of  detinue  is,  that 
the  detainer  is  the  gist  of  the  action.     The  plaintiff  must  make  out  that  he 
was  entitled  to  the  delivery  of  the  article,  and  that  the  defendant  wrongfully 
detained  it ;  and  if  he  can  do  that,  he  has  done  all  that  is  necessary  to 
maintain  his  action.     He  is  not  bound  to  show  the  circumstances  under 
which  the  article  came  into  the  defendant's  hands."  That  case  was  decided 
before  the  making  of  the  new  rules ;  but  the  law  could  not  have  been  so 
stated  even  at  that  time  if  the  circumstances  of  the  bailment  had  beeb 
material.     [Patteson,  J.  Under  the  new  rules,  non  detinet  does  not  put  in 
issue  the  rightfulness  of  the  detention ;  the  merits  could  not  be  tried  on  that 
issue.]     The  defendant  might  deny  the  property  and  conclude  with  a  veri- 
fication.    [Patteson,  J.    It  appears  by  the  authorities  that  the  plaintiff  is 
not  obliged  to  allege  property  in  himself.  Suppose  the  words  *<  of  the  plaint- 
tiff"  are  omitted.]     If  the  defendant  relies  on  the  circumstances  of  the 
bailment,  he  must  plead  the  facts  specially.     Bayley,  B.,  in  Gkdstane  v. 
BewiUj  1  Cro.  &  J.  570,  says :  <*  If  the  declaration  is  to  be  considered  as 
binding  the  plaintiff  to  a  contract  to  redeliver  on  request,  the  defendant's 
plea  should  have  concluded  with  a  traverse ;  it  should  have  stated  that  the 
note  was  delivered  by  way  of  pledge,  and  have  traversed  that  it  was  deli- 
vered to  be  redelivered  on  request.     That  would  *have  been  essen-      ^ 
tial,  if  the  bailment  in  the  declaration  were  material;   but  the     I- 
authorities  show  that  such  a  traverse  is  not  the  common  course  of  pleading; 
and  the  defendant  must  show  such  a  delivery  as  will  give  him  a  continuing 
right  to  withhold  the  article."     [Patteson,  J.   Your  argument  throws  it 
upon  the  defendant  to  disprove  the  plaintiff's  right ;  but  he  ought  to  have 
some  means  of  pleading  so  as  to  throw  the  onus  of  proof  on  the  plaintiff. 
Lord  Denman,  C.  J.  Was  not  a  case  bearing  upon  this  point  decided  la'eiy 
in  the  Exchequer  ?]  Mason  v.  FameU,  12  M .  &  W.  674,  S.  C.  1 3  Law  J.  N.  S. 
(Exchequer)  142,  is  probably  the  case  referred  to.     [Lord  Denbcan,  C.  J., 
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read  the  latter  part  of  the  judgment  in  that  ease,  including  the  qaotattons 
from  Co.  Litt.  283  a,  and  hack  v.  Clarke,  1  Roll  Rep.  126,  128.](a)  In 
the  old  entries  there  are  several  instances  in  which  the  defendant  pleads 
special  matter,  showing  that  he  is  not  bound  to  redeliver,  with  a  formal 
traverse  of  the  bailment  in  manner  and  form  as  alleged  by  the  plaintiC 
Rast.  Entr.  212  a,  tit.  Detinew  de  Chattels,  3;  1  Brown's  Entr.  149,  tit. 
Detinue,  (8;)  2  Mod.  Entr.  [423.]  In  Philips  v.  Robinson,  4  Bing.  106, 
the  Court  of  Common  Pleas  approved  of  the  doctrine  that  a  party  who  was 
entitled  to  a  chattel  and  handed  it  to  a  bailee,  but  whose  title  is  since  gone, 
cannot  sue  the  bailee  in  detinue  by  reason  of  the  original  privity  between 
them,  but  the  owner  for  the  time  being  should  bring  the  action.  [Lord 
Dekman,  C.  J.  There  are  two  forms  of  declaration  in  detinue ;  one  alleging 
a  delivery  by  the  plaintiff  to  the  defendant ;  the  other  a  finding  by  the 
defendant.  In  the  first  no  right  of  property  in  the  plaintiff  is  set  up ;  in  the 
^  other  it  is.     *The  distinction  does  not  seem  to  have  been  contem- 

J    plated  in  framing  the  new  rules.  Cur,  adv.  vuU, 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  court. 

This  was  an  action  of  detinue.  The  declaration  stated  that  the  plaintiff 
delivered  an  indenture  of  him  the  plaintiff  to  the  defendant,  to  be  rede- 
livered on  request,  and  then  stated  the  detainer  after  request.  The  plea 
traversed  the  bailment  as  alleged.     To  this  there  was  a  demurrer. 

Doubtless,  before  the  new  rules,  the  common  bailment  was  not  travers- 
able, as  was  decided  by  the  Court  of  Exchequer,  in  the  cases  of  Gled- 
itane  v.  Hewitt,  1  Cro.  &  J.  565,  S.  C.  1  Tyr.  445,  and  Walker  v.  Jones, 
2  Cro.  &  M.  672,  S.  C.  4  Tyr.  915.  The  only  question  is,  whether  the 
new  rule  which  has  confined  the  plea  of  non  detinet  to  a  simple  denial  o{ 
the  detainer  makes  any  difference.  That  such  is  the  effect  of  the  new  rule, 
see  the  rule  itseir,(6)  and  Jones  v.  Dowle,  9  M .  &  W.  19. 

It  was  argued  for  the  defendant  that  he  could  not  traverse  the  property  of 
the  plaintiff,  because  the  words  <(of  the  plaintiff"  are  immaterial,  and  are 
not  to  be  found  in  the  old  entries  in  Rastell  and  other  books:  and  that,  as 
the  case  of  the  plaintiff  might  really  consist  of  some  attempt  to  prove  an 
actual  contract  of  bailment,  there  is  now  no  way  to  put  him  upon  proof  of 
^  his  case  unless  this  traverse  be  allowed :  then  it  seems  most  unjust 

-I  *to  compel  the  defendant  to  plead  specially  and  take  the  onus  of 
proof  on  himself,  instead  of  being  able  in  this  as  in  all  other  cases  to  put 
the  plaintiff  upon  proof  of  his  right. 

On  the  other  hand,  the  plaintiff  relies  on  the  authorities  which  show  that 
be  is  at  liberty,  notwithstanding  the  averment  of  bailment^  to  show  any 
other  mode  by  which  the  goods  came  into  the  hands  of  the  defendant ;  and 
consequently  that  the  bailment  is  not  traversable.  The  recent  case  in  the 
Court  of  Exchequer,  of  Mason  v.  Farnell,  reported  in  the  Law  Journal  for 

(a)  Dicta  of  Hoogliton  and  Doderidge,  Ja. 

(6)  Bag.  Gen.  HU.  4  W.  4,  Plaadings  in  particular  adiooi^  IIL,  5  B.  A;  Ad.  ix. 
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the  month  of  May,  1844,  page  142,(a)  favours  this  view  of  *he  case ;  and, 
however  hard  it  may  appear  upon  the  defendant,  we  feel  onrselves  bound 
oy  the  authorities  to  hold  that  the  plea  traversing  the  common  bailment  ia 
bad. 

It  should  seem  that  some  alteration  is  requisite  in  the  declaration,  and 
that  the  plaintiff  should  be  bound  to  state  truly  how  the  goods  came  into 
the  hands  of  the  defendant ;  and  then  his  statement  would  be  traversable : 
but,  until  such  alteration  be  made  by  tbe  proper  authority,  we  must  abide 
by  the  decided  cases.    Judgment  must  be  for  the  plaintiff. 

Jud^ent  for  plaintiff. 

(a)  &  C.  13  M.  A;  W.  674. 


*The  QUEEN  v.  The  Mayor,  Aldermen  and  Burgesses  of     [*43S 

STAMFORD.    July  6. 

A  ntolutioii,  on  the  reappaintment  of  a  town  derk  by  a  corporation  after  atat  6  &  6  W.  4,  e. 
76,  to  increaae  hia  aalaiy  in  compenaation  for  the  loas  of  former  emolumentSy  is  not  valid  on- 
le«  executed  under  leaL 

Bodi  reappointment  cannot,  therefore,  be  proved  by  an  entry  of  it  in  the  minntea  of  the  town 
council. 

Alter  a  mandamus  has  been  granted,  return  made,  and  an  issue  thereon  tried,  the  court  will  not 
quaflh  the  mandamus  on  grounds  which  were  or  might  have  been  discussed  on  showing  cause 
against  the  application  for  it;  as,  that  a  suggestion  on  which  the  motion  was  made  is  untrue. 

A  mandamus  for  compensation,  under  stat  6  &  6  W.  4,  c.  76,  s.  66,  was  moved  for  on  the 
ground  that  the  prosecutor  had  by  the  passing  of  the  act  lost  the  emoluments  of  an  office, 
and  that,  although  he  had  since  been  reappointed  to  another  office  at  an  increased  salary* 
there  had  been  no  agreement  between  the  prosecutor  and  the  corporation  that  such  increase 
should  be  deemed  a  compensation  for  the  loss.  On  return,  and  trial  of  an  issue  bringing  this 
6ct  into  question,  the  judge  and  jury  declared  themselves  of  opinion  that  such  an  agreement 
hid  existed.    Held,  no  ground  for  quashing  the  mandamus. 

The  mandamus  required  the  corporation,  by  its  corporate  style,  to  assess  compensation,  (instead 
of  requiring  the  council  to  assess  compensation,  and  the  corporation  to  execute  a  bond.) 
After  return,  and  issue  in  foct  tried, 

BeUj  that,  ssBuming  the  writ  to  be  materially  defective  in  form,  the  court  ought  not  to  quash  it 
on  motion. 

Waddington,  in  Michaelmas  term,  1842,  obtained  a  rule  calling  upon 
the  mayor,  aldermen  and  burgesses  of  the  borough  of  Stamford,  in  Lincoln- 
^iTe,  to  show  cause  why  a  mandamus  should  not  issue,  commanding  them 
to  assess  tbe  amount  of  compensation  to  be  paid  to  James  Torkington,  gen- 
tleman, for  the  loss  of  the  salary,  fees,  emoluments,  &c.y  of  the  office  of 
clerk  to  the  justices  of  the  said  borough.  The  motion  was  made  on  the 
•ffidavcit  of  Mr.  Torkington,  stating  that,  before  and  until  the  passing  ot 
8tat.  5  &  6  W.  4,  c.  76,  he  held  the  offices  of  town  clerk  and  clerk  of  the 
peace,  and  the  office  of  clerk  to  the  justices  in  conjunction  with  that  of  town 
clerk :  that  he  was  reappointed  town  clerk  after  the  statute  passed  ;  but  the 
•tatute,  sect.  102,  then  rendered  it  illegal  for  him  to  be  reappointed  clerk  to 
the  justices.  That,  in  August,  1840,  he  delivered  to  the  treasurer  of  the 
borough  (he  himself  being  the  town  clerk)  an  account  of  emoluments*  ftc»« 
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^  of  the  office  of  clerk  to  the  justices,  in  respect  of  which  he  claimeci 

J  ^compensation ;  that  such  claim  was  taken  into  consideration  at  a 
meeting  of  the  town  council,  January  19th,  1841,  and  by  them  rejected :  and 
that  he  appealed  to  the  lords  of  the  treasury,  but  they  declined  interfering, 
being  advised  that  they  had  not  jurisdiction  where  compensation  was  wholly 
refused,  but  only  where  there  was  a  dispute  on  the  amount  awarded.  That 
<(  it  has  been  suggested  by  the  town  council  of  the  said  borough,  as  a  rea- 
son for  rejecting  his  said  claim,  that  he  has  already  received  compensation 
for  the  loss  of  his  office  by  an  increase  of  his  salary  as  town  clerk ;  but 
deponent  denies  that  there  was  any  agreement,  direct  or  indirect,  express  or 
implied,  between  himself  and  the  town  council,  or  any  understanding  on 
his  part,  that  such  increase  of  his  salary  as  town  clerk  was  to  be  deemed  a 
compensation  for  the  loss  of  his  said  office  of  clerk  to  the  justices,  or  for 
any  part  thereof,  or  that  the  acceptance  of  the  said  increased  salary  was  ia 
any  way  to  preclude  him  from  applying  for  such  compensation."  Thai  the 
increased  salary  was  no  more  than  a  sufficient  remuneration  for  the  duties  to 
be  performed  by  the  town  clerk  after  the  passing  of  the  act,  without  taking 
into  consideration  the  loss  of  former  emoluments ;  and  that  such  increased 
salary  was  accepted  by  the  deponent,  and,  as  he  believed,  proposed  by  the 
council,  as  a  remuneration  for  his  future  services,  and  without  reference  to 
any  other  consideration. 

Affidavits  were  made  in  answer,  stating  that,  at  the  time  of  Torkington's 
reappointment,  no  agreement  was  made  respecting  his  salary  as  town  clerk 
and  clerk  of  the  peace ;  but  that,  shortly  afterwards,  the  subject  was  dis- 
cussed at  a  meeting  of  the  town  council,  and  his  salary  as  town  clerk  and 
^  ^  clerk  of  the  peace,  which  had  *been  only  4/.  a  year,  was  raised  \o 
-'  100/.  at  his  own  suggestion  ;  which  <(  was  expressly  agreed  to  by 
the  town  council  in  consequence  of  the  loss  Mr.  Torkington  had  sustained 
in  being  deprived  of  his  office  of  clerk  to  the  justices,  and  other  profits 
under  the  corporation,"  which  he  had  enjoyed  before  the  passing  of  the 
statute.     The  rule  for  a  mandamus  was  made  absolute. 

The  writ  issued,  directed  to  the  mayor,  aldermen  and  burgesses,  and 
reciting,  among  other  things,  that  Torkington  made  his  claim  to  the  town 
council,  who  disallowed  it,  and  that  he,  «<  being  dissatisfied  with  such  de- 
termination of  the  council  of  the  said  borough,  did  require  you,  the  said 
ma)  or,  aldermen  and  burgesses  of  the  said  borough,  to  reconsider  your 
determination,  and  to  assess  to  him  an  adequate  compensation  for  the  loss 
of  his  said  office  of  clerk  to  the  justices,"  and  to  secure  to  him  such  com- 
pensation by  bond  under  the  common  seal  of  the  borough,  &c. ;  but  that  the 
mayor,  &c.,  refused  to  assess  compensation  and  execute  such  bond.  The 
writ,  therefore,  commanded  the  mayor,  aldermen  and  burgesses  to  assess 
the  compensation,  &c.,  and  secure  the  amount  by  a  bond,  &c. 

The  return  stated  that,  before  1st  January,  1836,  the  prosecutor's  salary 
'as  town  clerk  and  clerk  of  the  peace  was  4/.  per  annum ;  <<  but  that,  upon  the 
•4th  day  of  October,  a.  d.  1836,  it  was  agreed  between  and  by  us,  the  mayor 
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aldermen  and  burgesses  of  the  borough  of  Stamford,  and  the  said  James 
Torkington,  that  the  salary  of  him  the  said  J.  T.  as  town  clerk  and  clerk 
of  the  peace  should  be  raised  from  the  said  sum  of  4/.  per  annum,  up  to 
100/.  per  annum,  to  commence  retrospectively  from  the  1st  day  of  Januarys 
A.  D.  1836  ;  which  •increase  of  salary  was  so  agreed  upon,  and  the  ^ 
said  J.  T.  then  expressly  accepted  the  same,  as  an  absolute  pecu*  ^ 
niary  compensation  for  his  aforesaid  loss  of  his  said  office  of  clerk  to  the 
justices,  and  for  all  other  losses  which  he  had  incurred  or  might  incur  by 
the  operation  of  the  statute."  That  the  prosecutor  had  been  paid  the  said 
salary  of  100/.  from  1st  January,  1836,  to  the  present  time,  and  never  made, 
or  intimated  the  intention  of  making,  any  further  claim,  till  August,  1840> 
when  he  preferred  a  claim  to  the  mayor,  aldermen  and  burgesses,  for  com- 
pensation for  the  loss  of  his  said  office:  and  that  they,  on  19th  January, 
1841,  took  the  claim  into  consideration,  and  rejected  it,  because,  on  4th 
October,  it  had  been  agreed,  &c."  (as  before  stated  in  the  return.) 

The  prosecutor  traversed  the  return,  alleging  that  the  said  increase  of 
salary  was  not  agreed  upon,  nor  did  he  expressly  accept  the  same,  as  an 
absolute  pecuniary  compensation  for  his  aforesaid  loss,  &c.,  and  for  all 
other,  &c.,  in  manner  and  form,  &c.     Issue  was  joined  on  this  traverse. 

On  the  trial,  before  Lord  Abingeb,  C.  B.,  at  the  Lincoln  Summer  assizes^ 
1843,  the  defendants  began,  and  called  witnesses,  who  stated  the  re-election 
of  Mr.  Torkington  as  town  clerk  and  clerk  of  the  peace  after  the  passing  of 
Stat.  5  &  6  W.  4,  c.  76 :  that  the  amount  of  his  future  salary  was  then  dis- 
cussed between  him  and  the  town  council,  and  fixed  at  100/.  a  year;  that 
he,  on  that  occasion,  required  that  his  loss  of  the  clerkship  to  the  justices 
should  be  considered  in  the  amount  of  salary  to  be  allowed,  and  it  was  con* 
sidered  accordingly ;  and  that  Torkington  received  the  salary  during  five 
years,  without  making  any  further  claim.     Minutes  of  the  council  were  then 
read,  containing  a  'resolution  (a)  that  a  salary  of  100/.  per  annum     r^^^^ 
should  be  allowed ;  but  no  agreement,  or  other  document  under    *- 
seal,  was  produced.     The  lord  chief  baron  left  it  to  the  jury  to  say,  whether^ 
at  the  time  of  the  discussion  with  the  town  council,  Torkington  included 
in  his  estimate  the  loss  of  his  employment  as  clerk  to  the  justices,  and  whe- 
ther there  was  a  parol  agreement  between  him  and  the  corporation  that  100/. 
a  year  should  cover  all  his  losses:  but  his  lordship  gave  leave  to  move  to 
enter  a  verdict  for  the  crown,  if  this  court  should  be  of  opinion  that  the 
corporation  could  not  be  bound  by  such  an  agreement  unless  it  were  under 
seal ;  or  that  the  agreement  stated  in  the  return  was  not  made  out  by  suffi- 
cient legal  evidence.     The  jury  stated  their  unanimous  opinion  to  be,  that 
there  was  an  agreement  to  the  effifct  before  mentioned ;  and  the  learned 
judge  said  he  had  no  doubt  that  there  was  such  an  agreement,  though  it 
had  not  been  put  into  form.    Verdict  for  defendants. 

(a)  TheibnnwMMlbllowi.    •*  4th  October,  1836.    Adjourned  quarterly  meeting.    Propoial 

'  by  Mr.  Weldon,  and  aeoonded  by  Mr.  Rowc,  that  Mr.  Torkington  be  allowed  a  salaxy  of  100/.  per 

^'^^UQ  for  general  buflinees,  agreeable  to  the  foUowing  particularsi"  ^which  were  then  aet  fiirdb) 
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Humfrey^  in  the  enduing  term,  moved,  according  to  leave  reserved,  for  a 
Fule  to  show  cause  why  a  verdict  should  not  be  entered  for  the  crown,  unless 
the  facta  should  in  the  meantime  be  stated  in  a  special  case  for  the  opinion 
of  the  court. 

Ifi//,  in  the  same  term,  moved  for  a  rule  to  show  cause  why  the  manda- 
mus should  not  be  quashed,  on  the  ground  that,  in  moving  for  the  writ,  the 
prosecutor  ^had  relied  upon  affidavits  stating  that  he  had  never  re- 
-J  ceived  compensation  for  the  office  of  clerk  to  the  justices,  and,  there 
being  a  conflict  of  depositions  on  this  point,  the  court  had  granted  a  man- 
4amus ;  but  it  now  appeared  by  the  special  finding  of  the  jury,  in  which 
fte  judge  concurred,  that  he  had,  by  agreement,  received  such  compensa- 
tion, and  therefore  the  supposed  ground  of  application  did  not  exist.  Rules 
nisi  were  granted ;  and  in  last  Easter  vacation  (a)  cause  was  shown  against 
each  rule. 

i£f//,  WhUehurstj  and  j9.  /.  Stephens  for  the  defendants.  As  to  the  seal. 
If  any  thing  was  incomplete  in  the  formation  of  the.  agreement,  the  prose- 
icutor  must  be  taken  to  have  waived  it ;  for  he  was  the  legal  adviser  of  the 
corporation,  and  ought  to  have  enforced  the  observance  of  all  necessary 
forms  for  his  own  benefit.  Both  parties  showed  their  adoption  of  the  con- 
tract by  acting  on  it;  and  the  corporation,  having  so  acted,  is  bound; 
De  Grave  v.  Mayor^  ^c,  of  Monmouth^  4  Car.  &  P.  111.  A  corponition 
may  hire  a  servant  without  an  agreement  under  seal ;  if  so,  they  may  con- 
tinue him  in  like  manner.  A  corporation  may  transact  its  internal  affairs 
without  execution  of  instruments  under  seal ;  1  Kyd  on  Corporations,  449, 
460 ;  Rex  v.  Chalke^  1  Ld.  Ray.  225 ;  Rex  v.  Mayor  ofRippon^  1  Ld.  Ray. 
663.  They  may  contract  by  parol  for  letting  a  market ;  6  Vin.  Abr.  292, 
tit.  Corporations  (K),  pi.  41.  «(The  agreement  of  the  major  part  of  a  cor- 
poration  being  entered  in  the  corporation  books,  though  not  •under 
-I  the  corporate  seal,  will  be  decreed  in  equity ;  Maxwell  v.  Dulwich 
College^  1  Fonbl.  on  Equity,  306,  note  (o),  6th  cd. ;"  Marshall  v.  Corporation 
of  Queenboroughj  1  Sim.  &  Stu.  520(6).  Here,  if  the  parol  agreement  was 
in  itself  obligatory  on  the  corporation,  it  cannot  be  argued  that  the  contract 
did  not  bind  the  prosecutor  for  want  of  mutuality ;  but,  assuming  that  the 
agreement  was  informal,  still,  if  the  corporation  have  so  acted  upon  it  as  to 
be  bound  by  way  of  estoppel,  that  answers  the  objection  as  to  mutuality, 
according  to  the  judgment  of  the  Court  of  Common  Pleas  in  The  Fiskmofh 
gers^  Company  v.  Robertson^  6  Man.  &  6.  131, 191—- 196.  [Patteson,  J. 
The  corporation  could  not  act  upon  the  agreement,  nor  be  proper  parties  to 
it,  though  the  return  is  framed  as  if  they  were.  Under  stat.  5  &  6  W.  4, 
c.  76,  s.  66,  the  council  agree  upon  and  assess  the  compensation  for  loss 
of  an  office,  and  then  it  is  secured  by  the  bond  of  the  corporation.]     The 

(a)  May  9di.  Beibra  Lord  Denman,  C.  J.,  Patteson  and  WilUamB,  Jf.    Coleridge,  J.,  wu  in 
court  during  the  latter  part  onlj  of  the  argament. 

(b)  The  opinion  is  diere  given  on  the  supposition  that  expense  has  been  ineoned  on  the  &ilh 
of  a  resolution  to  grant  part  of  the  corporation  property. 
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adoption  of  the  agreement  makes  it  their  act.  They  pay  the  salary.  [Pat- 
TEsoiTy  J.  They  had  no  right  to  pay  it.  If  they  so  acted  on  the  agreement^ 
their  acting  was  void.]  The  salary  comes  out  of  Uie  corporation  funds. 
[Patteson,  J.  It  comes  out  of  the  borough  fund ;  the  corporation  could 
not  be  sued  for  ft ;  Jones  v.  Mayor  of  Carmarthen^  8  M.  &  W.  605 ;  though 
the  bond,  by  the  express  direction  of  sect.  67,  is  given  under  the  corpora- 
tion seal.  If  the  salary  here  was  a  compensation^  it  ought  to  have  been 
determined  upon  by  the  council.]  Further,  the  traverse  of  the  return  does 
not,  by  its  terms,  deny  that  an  agreement  was  made,  but  only  avers  that  the 
prosecutor  did  not  thereby  *accept  an  increase  of  salaiy  as  compen*  r»^^yv 
sation  for  the  loss  of  his  clerkship  to  the  justices.  '- 

(They  contended  also  that  the  minute  of  council,  with  the  other  evidence, 
sufficiently  proved  the  agreement  relied  upon  by  the  defendants,  and  that 
evidence  beyond  the  minute  itself  was  admisable,  as  showing  the  consider- 
ation on  which  the  salary  was  granted.  But  on  these  points  no  decision 
vras  given:  the  argument,  therefore,  is  not  further  stated.) 

Humfrey  and  Waddingtofi^  contra.     The  return  is  altogether  erroneous, 
for  the  reason  already  pointed  out.    [Pattesox,  J.  The  mandamus  is  wrong 
too.    It  states  that  the  prosecutor,  being  dissatisfied  with  the  order  of  the 
town  council,  requested  the  corporation  to  reconsider  it;  and  the  mandamus 
is  directed  to  the  corporation.]     The  corporation  has  made  a  return  to  the 
mandamus  so  framed.  (The  court  then  directed  them  to  show  cause  against 
the  rule  for  quashing  the  mandamus.)    If  the  motion  to  enter  a  verdict  for 
the  crown  is  substantially  right,  the  rule  to  quash  the  writ  will,  of  course, 
not  be  made  absolute.     The  mandamus  is  rightly  directed ;  the  practice,  in 
cases  of  this  kind,  is  to  call  upon  the  corporation.     [Patteson,  J.   Only  to 
execute  and  deliver  a  bond.]    In  Regina  v.  The  Corporation  of  Warurick, 
10  A.  &  E.  386,  the-  mandamus  was  to  assess  compensation.     As  to  the 
finding  at  the  trial,  the  court  will  not  quash  a  mandamus  on  a  mere  allega- 
tion of  facts :  the  facts,  too,  being  only  such  as  were  or  might  have  been 
shown  to  the  court  as  cause  for  not  granting  the  writ.     The  defendants 
ought  to  have  stated  on  their  return  the  proceedings  of  the  town  council ; 
then  the  prosecutor  *wouId  have  been  prepared  with  evidence  in     [•aai 
answer,  which  he  was  not,  concluding  that  the  minute  of  the 
council  could  not  be  relied  on  as  showing  an  agreement.     [Patteson,  J.  I 
think  the  mandamus  ought  to  have  gone  to  the  town  council ;  then,  pro- 
bably, the  point  would  have  been  tried.]   As  it  is,  a  specific  issue  has  been 
taken  and  tried.     [Lord  Denman,  C.  J.  At  present  we  must  take  the  man- 
damus to  be  right.     When  a  peremptory  mandamus  is  moved  for,  we  may 
inquire  into  this  point.     According  to  the  old  law,  when  part  of  a  corpo- 
ration was  bound  to  do  a  thing,  the  mandamus  went  to  the  corporation.] 

Whitehurst  and  j9.  J.  Stevens^  as  to  the  motion  to  quash.  It  is  shown,  by 
the  decision  of  a  jury,  that  an  agreement  existed,  such,  at  least,  as  a  court 
of  equity  would  carry  into  effect.  Had  this  court  been  satisfied  that  such 
was  the  case  when  the  rule  for  a  mandamus  was  under  discussion,  a  man- 
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damus  would  not  have  been  granted  ;  for  it  rests  in  the  discretion  of  the 
court  to  direct  that  a  mandamus  may  issue,  or  to  forbear  ordering  it,  as  tbey 
may  deem  best  for  the  advancement  of  justice ;  Rex  v.  The  PaddbtgUm 
Vestry f  9  B.  &  C.  456,  and  the  cases  there  cited. 

Lord  Denman,  C.  J.  This  application  is  made  on  the 'ground  that  the 
prosecutor  deceived  the  court  when  the  mandamus  was  obtained.  I  think 
we  have  no  right  to  quash  the  writ  on  that  ground.  No  case  is  cited  in 
which  the  court  has  quashed  a  mandamus  on  grounds  which  mig^t  have 
been  shown  against  making  the  rule  for  a  mandamus  absolute. 
*4421     *P^^^^^^  snd  Williams,  Js.,  concurred. 

Rule  for  quashing  the  mandamus  discharged* 

On  the  other  point,  Cur.  adv.  vulL 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  court. 

This  was  a  mandamus  to  give  compensation  (which  the  defendants  had 
disallowed  on  considering  the  claim)  to  the  late  clerk  to  the  justices  of  the 
peace  of  the  borough  of  Stamford,  from  which  office  he  had  been  removed 
without  misconduct.  The  return  bore  that  he  had  already  received  compen- 
sation ;  particularly  setting  forth  that  it  was  agreed,  in  October,  1836,  between 
the  prosecutor  and  the  defendants,  that  his  salary  in  respect  to  the  .offices  of 
town  clerk  and  clerk  of  the  peace  should  be  raised  from  41,  to  100/.,  com* 
mencing  from  the  preceding  1st  January ;  and  that  the  prosecutor  expressly 
accepted  the  same  as  a  pecuniary  compensation  for  his  aforesaid  loss  of  his 
said  office  of  clerk  to  the  justices  of  the  peace,  and  for  all  other  losses  which 
he  had  incurred  or  might  incur  by  the  operation  of  the  statute  5  &  6  W.  4, 
c.  76.;  with  an  averment  that  the  increased  salary  had  been  regularly  paid, 
and  the  prosecutor  never  intimated  a  wish  for  any  further  compensation  tDl 
August,  1840.  The  prosecutor  traversed  the  return,  alleging  that  the  said 
increase  of  salary  <(  was  not  agreed  upon,  nor  did  he  expressly  accept  the 
same,  as  an  absolute  pecuniary  compensation,  &c." 

On  the  trial,  before  Lord  Abinger  at  Lincoln,  it  was  proved  that,  at  t 
corporate  meeting,  the  agreement  set  forth  was  verbally  made :  and  the 
sole  question  was,  whether  such  agreement  could  by  law  be  so  made. 
^  -  *0n  the  authority  of  several  cases,  particularly  that  of  Arnold  v. 
^  The  Mayor  of  PooUy  4  Man.  &  G.  860,  we  are  of  opinion  that  it 
could  not :  that  the  agreement  could  not  bind  without  being  sealed ;  and 
tb&t  the  question  as  to  a  valid  and  binding  agreement  having  been  entered 
into  was  raised  by  the  issue ;  consequently  that  the  verdict,  according  to 
leave  reserved^  must  be  entered  for  the  crown. 

Rule  absolute  to  enter  verdict  for  the  crown. 
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HARRIOT  DAVIES  v.  GEORGE  CROFT  VERNON  and  LUKE 

MINSHALL.    July  6. 

Bt  marriage  Mttleiiient,  lands  were  settled  on  the  husband  for  life,  with  a  joint  power  of  appoint  • 
meot  in  the  husband  and  wife.  They  mortgaged  the  land,  with  all  title  deeds,  to  A.  for  a  tenn» 
and  delivered  the  deeds  to  him.  M.  D.  paid  off  the  mortgage ;  and  took  an  assignment  of  tho 
premises  from  A^  the  first  mortgagee,  but  without  mention  of  title  deeds,  and  M.  D.  never  de- 
manded them.  A.  afterwards  gave  up  the  deeds  to  the  husrand ;  and  he  deposited  them  with 
the  defendants,  soUcitors,  as  collateral  security  for  mortgage  money  which  he  owed  their  client. 
Afterwards,  the  husband  and  wife  mortgaged  the  settled  landi>  m  fee,  subject  to  the  term,  with- 
out mention  of  title  deeds;  and  they  executed  the  power  of  appomtment  by  giving  a  like  power 
to  the  wife  alone.  The  husband  died ;  and  the  wife  appointed  to  herself  in  fee.  She  then  offered 
defendants  to  pay  the  debt  due  from  her  bte  husband  to  their  client,  on  receiving  back  the  title 
deeds,  denying,  however,  that  she  was  Uable  for  such  payment ;  but  the  defendants  refused  to 
deliver  them  unless  they  were  paid  also  their  own  charges  for  business  done  for  their  client  in 
respect  of  the  mortgage  to  him. 

In  tiover  by  the  wife  against  defendants  for  the  deeds,  Heldf 

1.  That  the  delivery  of  the  deeds  by  A.  to  the  husband  was  a  rightful  delivery,  and  enured  to 
the  benefit  of  the  husband  and  wife  during  their  joint  lives,  and  afterwards  of  the  wife  as 
appointee  under  the  power. 

I.  That  the  wife  was  entitled  to  hold  the  deeds  as  against  the  mortgagee  in  fee,  having  an  in* 
terest  in  them  in  respect  of  her  equity  of  redemption,  no  mention  being  made  of  them  in  the 
conveyance  in  fee,  and  the  deeds  never  having  been  handed  over  to  the  mortgagee  in  fee. 

8.  That,  even  if  this  were  not  so,  the  defendants  could  not  set  up  the  right  of  the  mortgagee 
in  fee. 

4.  That  the  action  well  lay  against  the  defendants,  though  they  held  the  deeds  only  as  solicitors 

&  That  the  demand,  accompanied  by  an  ofier  to  pay,  was  sufficient,  though  plaintiff  at  tho 
same  time  denied  her  liability. 

6.  That  the  refusal  to  give  up  the  deeds  except  on  condition,  which  defendants  had  no  right  to 
impose,  that  their  charges  in  respect  of  bmixiefli  done  for  their  own  client  shoukl  be  paid,  was 
evidence  of  a  conversioQ. 

Troveh  for  deeds  and  writiogSi  to  wit  an  attested  copy  of  release,  &c.y 
a  certain  exemplification  of  a  recovery,  &c.,  (the  declaration  described  the 
several  instruments  •by  the  dates  and  parties.)  Pleas.  1.  Not  rmAAA 
guilty.    2.  Plaintiff  not  possessed.     Issues  thereon. 

On  the  trial,  before  Wightman,  J.,  at  the  Worcester  Spring  assizes,  1843, 
a  verdict  was  taken  for  the  plaintiff  with  1000/.  damages,  to  be  reduced  to 
40;.  if  the  defendants  should  give  up  the  deeds ;  and  with  leave  to  the 
defendants  to  move  to  enter  a  nonsuit.  W,  J.  Alexander^  in  Easter  term, 
1843,  obtained  a  rule  to  show  cause  why  a  nonsuit  should  not  be  entered 
or  a  new  trial  had. 

Id  Hilary  vacation,  I844,(a)  R.  V.  Richards  and  F.  V.  Lee  showed 
cause,  and  W.  J.  Alexander  ^nd  J.  W.  Smith  supported  the  rule.  The  facts 
of  the  case,  the  points  argued,  and  the  authorities  cited,  will  appear  suffi- 
ciently from  the  judgment  pf  the  court  and  the  notes  subjoined. 

Lord  DcNMAX,  C.  J.,  now  delivered  the  judgment  of  the  court. 

This  was  an  action  of  trover  for  the  recovery  of  the  title  deeds  of  an 
^ate.  The  pleas  were :  1.  Not  guilty.   2.  That  plaintiff  was  not  possessed 
lie  facts  at  the  trial  appeared  to  be  as  follows. 

Iq  August,  1810,  a  deed  of  settlement  was  executed  upon  the  marriage 

(a)  Febniaiy  9tfa.    Befoie  liord  Denmaii,  C.  J^  Pattesoa  and  Wightmu  If 
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of  the  plamtiflfwith  her  husband,  since  deceased.  By  the  settlement,  the 
estate  in  question,  with  others,  was  settled  on  the  husband  for  life,  with  i 
joint  power  of  appointment  in  the  husband  and  wife.  On  the  8th  April, 
1830.  the  husband  and  wife  mortgaged  the  estate  to  one  Allen  for  one 
thousand  years  to  secure  700/. ;  and  in  that  mortgage  mention  is  made  of 
*4451  ^^^  ^^^^  ^deeds  in  question  ;  (a)  and  they  were  delivered  over  to 
Allen.  In  November,  1830,  Allen  assigned  the  term  to  Mary 
Davies,  daughter  of  the  plaintiff.(6)  In  that  assignment  no  mention  is 
made  of  the  title  d«eds.  In  September,  1832,  Mary  Davies  assigned  the 
term  to  John  Jobson  the  elder :  no  mention  is  made  of  the  assignment  of 
the  title  deeds.  The  deeds  were  given  up  by  Allen  to  the  husband  (Davies) 
some  time  in  1831,  and  were  by  him  deposited  in  that  year  with  the 
defendants,  the  solicitors  of  a  Mr.  Edward  Vernon,  as  a  collateral  security 
for  money  charged  on  an  estate  of  his  own.  By  lease  and  release  of  6tk 
and  7th  March,  I833,(c)  the  premises  were  mortgaged  in  fee  to  Thomas 
Jobson.    No  mention  of  the  title  deeds  is  made  in  that  conveyance. 

In  1834  the  husband  wished  to  borrow  more  money:  and  the  plaintiff  at 

first  assented,  but  afterwards  refused  to  execute  any  further  deed.     In  1838 

the  power  contained  in  the  settlement  was  executed  by  the  husband  and  wife 

giving  a  power  of  appointment  to  the  survivor.   In  1842  the  husband  died ; 

and  the  plaintiff  ^appointed  to  herself  in  fee.   A  demand  was  afier- 

-'     wards  made  by  the  plaintiff  upon  the  defendants  for  the  deeds. 

The  plaintiff  had  a  verdict,  leave  being  reserved  to  enter  a  nonsuit.  A 
rule  nisi  having  been  obtained,  three  questions  were  raised  on  the  argument 

1.  Whether  the  plaintiff  is  shown  to  be  entitled  to  the  possession  of  the 
deeds.  2.  Whether  the  defendants  are  the  proper  parties  to  the  action, 
or  it  should  have  been  brought  against  their  principal,  Edward  Vemoo. 
3.  Whether  there  was  sufficient  evidence  of  a  conversion. 

With  respect  to  the  first  question,  the  mortgage  for  one  thousand  ye&rs 
in  1830,  was  a  good  execution  of  the  power  contained  in  the  marriage  set* 
tlement ;  and,  as  the  deeds  in  question  are  mentioned  in  that  mortgage,  and 
even  delivered  to  Allen  the  mortgagee,  he  certainly  was  entitled  to  hold 
them  against  both  the  husband  and  wife.  It  appears,  however,  that,  when 
Allen  assigned  the  term  to  Mary  Davies,  he  did  not,  in  that  assignment, 
mention,  or  give  up  to  her,  these  deeds ;  and,  if  he  had  had  any  interest  io 
the  estate  independent  of  that  mortgage  term,  he  might  legally  have  with* 

(aj  They  appointed,  tnd  aln  granted,  bargained,  lold  and  confinned  to  Allen,  his  execntof^ 
ftc.,  a  memuage  or  tenement,  and  eerernl  parcels  of  land,  called,  dec,  together  with  all  lioaie% 
nuthouses,  dec,  to  the  said  hereditaments  belonging,  dec,  and  the  xeveraion,  dbc,  and  all  mdi 
deeds,  writings  and  muniments  of  tiUe  whatsoever,  relating  to  or  in  anywise  oonceming  the 
same  messuage,  dec,  as  are  now  in  the  custody,  posnssion  or  power  of  the  said  Edward  Davief 
and  Harxiot  his  wile,  or  either  of  them,  and  they,  he  or  the  can  or  may  procure  without  faitai 
law  or  in  equity.    To  hold,  dec 

(b)  Mary  Davies  having  paid  off  Allen's  mortgage.  Edward  Davies  and  his  wile  were  psititf 
tt>  the  assignment,  and  appointed  dec  to  Maiy  Daviea.  And  they  joined  in  like  manner  is  tht 
next  mentioned  deed  of  September,  1832. 

(c)  Between  E.  Davies  and  his  wife  of  the  first  part,  John  Jobson  of  the  eecond  pait*  9M 
Thomas  Jobson  of  the  third  part)  sutject  to  the  term. 
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holden  them  from  Mary  Dav'ies,  according  to  the  case  of  Yea  t.  Fields 
2  T.  R.  708.(a)  But  Allen  had  no  such  interest,  and  would  therefore  have 
been  bound  to  give  up  the  deeds  to  Mary  Da  vies,  and  she  to  John  Jobson 
the  elder,  upon  assigning  the  term  to  him,  if  they  had  been  required.  It 
does  not  appear  that  they  were  required ;  and  in  point  of  fact  they  were 
given  up  to  Davies  the  husband.  It  is  said  that  this  *was  not  a  ..  ^ 
giving  them  up  to  the  husband  and  wife,  but  to  the  husband  only:  ^ 
out  we  are  of  opinion  that,  as  the  husband  and  wife  were  the  mortgagors, 
being  joint  appointors  of  the  term,  and  as  the  husband  was  tenant  for  lifb 
of  the  estate,  the  giving  up  the  deeds  to  him  accrued  to  the  benefit  both  of 
himself  and  his  wife,  and  that  he  was  entitled  to  hold  them  for  his  life,  and 
that  on  his  death  they  would  belong  to  the  person  to  whom  he  and  his  wife 
should  have  appointed  the  fee  under  the  power.  That  would,  in  this  case, 
he  to  the  plaintiff  herself,  by  virtue  of  (heir  joint  appointment  in  1838,  and 
of  her  appointment  after  his  death  in  1842,  unless  Thomas  Jobson  be 
entitled  to  them  under  the  lease  and  release  of  March,  1833. 

Now  that  conveyance  in  1833  is  silent  as  to  the  deeds ;  and,  though  it. 
be  a  mortgage  in  fee,  yet,  if  the  deeds  remained  with  the  mortgagors,  they 
might  lawfully  retain  them  in  respect  of  their  equity  of  redemption  as  against 
the  mortgagee.  At  any  rate,  a  stranger  cannot  set  up  the  right  of  the  mort« 
gagee  who  has  never  asserted  it  himself,  and  whose  mortgage  contains  no 
mention  of  the  deeds.(fr) 

Further,  it  appears  that  the  deeds  were  deposited  with  the  defendants  by 
the  husband,  who  was  then  tenant  for  life  ;  they  had  therefore  good  right  tO' 
hold  them  during  his  life,  and  during  his  life  only,  and  were  then  bound  to< 
give  them  up  to  the  person  lawfully  entitled. (c)  We  have  shown  that  the 
plaintiff  is  that  person,  •as  against  John  Jobson  the  assignee  of  the 
term,  and  as  against  Thomas  Jobson  the  mortgagee  in  fee,  because  I- 
neiiher  of  them  had  any  covenant  entitling  him  to  the  possession  ;  much 
less  can  any  mere  strangers,  as  the  defendants  now  are,  set  up  any  supposed 
claim  of  either  of  the  Jobsons. 

The  second  question  is  whether  the  defendants  are  the  proper  parties  to 
this  action.  The  general  rule  is,  that  an  agent  is  liable  in  trover  for  a  con- 
version to  which  he  is  a  party,  though  it  be  for  the  benefit  of  his  principal ; 
Perkins  v.  SmUhj  1  Wils.  328.  The  case  of  Stephens  v.  Badcock,  3  B.  &  Ad. 
354,^(/)  which  was  cited,  does  hot  at  all  apply.  That  was  an  action  for 
money  had  and  received,  and  required  a  privity  between  the  parties,  which 
IS  quite  unnecessary  in  an  action  of  trover.    Neither  does  the  case  of  Mires 

{a)  To  this  point  were  elw  dted  Wiseman  ▼.  Wailand,  1  Y.  dc  J.  117,  8  SugJ.  Vend,  dc 
I^irch.  105,  c  is.,  ■.  W.,  42,  43,  10th  ed,  2  Pxest  CooTeyuicing,  466,  2d  ed^  2  Pow.  Mortg. 
W2,  c  xiv^  note  (T). 

(6)  As  to  setting  up  jus  tertii,  Leake  ▼.  Loveday^  4  Man.  6l  Gi  972,  was  cited  for  the 
defendants. 

it)  On  this  part  of  the  case  Owen  v.  KrUght,  4  New  Ca.  54,  and  PhUipM  ▼.  Botnnmm^ 
i  Bing.  106,  were  cited  in  support  of  the  rule.  ^, 

{d)  See  Bamford  ▼.  Shuitleworth,  11  A.  db  E.  926. 
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V.  Sokhay^  2  Mod.  242,(a)  govern  the  present:  for  there  the  defendant  was 
a  servant  only,  and,  when  the  demand  was  made  upon  him,  was  not  m  pos- 
session of  the  sheep  demanded :  and,  agaiu,  there  was  a  special  verdict 
which  did  not  find  the  conversion,  but  only  the  demand  and  refusal,  which 
was  held  to  be  evidence  only.  Here  the  defendants  originally  received  the 
deeds  in  question,  and  were  in  possession  of  them  at  the  time  of  the  demand. 
The  case  of  Crunch  v.  White^  1  New  Ca.  414,  is  much  more  in  point,  and 
is  an  authority  to  show  ihat  this  action  will  lie  against  the  defendants. 
^  The  last  question  is,  whether  there  be  sufficient  evidence  *of  a 

^    conversion.    Now  the  defendants,  by  their  letter,  refuse  to  deliver 
up  the  deeds  unless  upon  a  certain  condition,  which  they  had  no 

^     right  to  impose  :(6)  *that  is  tantamount  to  an  absolute  refusal.  And 

(a)  Lant  ▼.  Cotton^  12  Mod.  472,  488,  wu  alto  cited  for  the  defendants,  as  showing  that  a 
person  acting  only  as  agent  was  not  liable  for  a  mere  non-feasance. 

(b)  The  following,  among  other  letters,  were  proved  at  the  triaL 

From  Messrs.  Jones  h.  Co.,  plaintiff's  solicitors  in  the  countiy,  to  defendants,  October  19tb, 
1842. 

*^  Mrs.  Davies  has  instructed  us  to  raise  money  by  mortgage  of  a  certain  portion  of  her 
estates,  a  sum  sufficient  to  discharge  the  existing  mortgages  upon  all  parts  of  her  property,  and 
procure  reconveyances  thereof  and  obtain  posscaaion  of  all  her  title  deeds.  That  done,  she  gives 
us  to  understand  that  it  is  her  intention,  by  sale  of  a  part  of  the  Penthryn  estate,  to  discbaigs 
the  debts  of  her  late  husband,  or  such  portion  thereof  as  upon  examination  will  appear  to  her 
to  be  fair  and  just  Amongst  the  claims  which  she  has  instructed  us  to  discharge  at  once  out 
of  the  mortgage,  is  intended  that  of  your  client,  Mr.  Vernon ;  and  we  are  now  prepared  to  pty 
it,  on  receiving  from  you  all  the  deeds  and  documents  affecting  her  estate,  in  your  or  his  custody. 
With  respect  to  your  claim  upon  the  late  Mr.  Davies,  she  informs  us  tliat  she  never  saw  sny 
particulars  of  it,  and  hath  requested  us  to  ask  you  to  send  us  a  full  statement  thereof  tat  her 
examination.    Yours,**  dec 

From  defendants  to  plaintifTs  solicitors  in  the  countiy,  October  21st,  1842. 

<<  Before  we  part  with  any  deeds  in  our  possession,  the  whole  demand  upon  them  must  be 
{MLid.  This  will,  of  course,  comprise  not  only  Mr.  Vernon's  mortgage,  but  our  and  Mr.  Mm- 
shall's  claim.  You  have  had  a  statement  of  both  of  these."  (This  statement  comprised  the 
professional  charges  of  defendants  for  business  done  on  liehalf  of  Mr.  Vernon  in  respect  of  the 
mortgage ;  and  also  a  cash  account  stated  in  Davies's  lifetime  between  him  and  Minshall  indi- 
vidoaliy.)  ^  Mr.  Jones,  when  at  Bromsgrove,  saw  a  statement  of  account  signed  by  Mr.  Daviri, 
and  he  also  saw  the  draft  mortgage  from  Mr.  Davies  to  Mr.  Minshall,  approved  and  signed  by 
Mr.  Davies  before  it  was  engrossed.  This  mortgage,  with  the  subsequent  interest  upon  it,  and 
the  payment  made  by  Mr.  Minshall  to  Mr.  Smith,  of  the  Golden  Cross  Hotel,  in  this  town,  and 
the  interest  upon  that  payment,  will  form,  as  appears  by  the  account  sent  you,  our  demand." 
•  •  •  •  M  ^Ye  giia^u  \^  ready  at  any  time  to  deliver  up  all  deeds  and  document?  in  oar 
possession,  on  payment  of  what  is  due  to  Mr.  Vernon  on  his  mortgage,  and  to  ourselves  or  to 
Mr.  MinshalL    Yours,"  dec 

From  plaintifTs  solicitors  in  London,  to  defendants,  November  30th,  1842. 

**  We  have  received  instructions  from  Mrs.  Harriot  Davies,  now  in  London,  to  pay,  (withont 
prejudice  to  her  rights,  and  without  admitting  any  obligation  on  her  part  to  do  so,)  the  residue 
of  principal  and  interest  due  to  your  client  Mr.  Edward  Vernon,  upon  having  deUvered  up  to  u 
the  deeds  and  documents  belonging  to  her,  and  enumerated  in  the  two  receipts  given  by  you  to 
the  late  Mr.  Davies,  in  1831,  (except  such  of  them  as  you  have  since  given  up.)  We  beg  to 
request  the  favour  of  an  explicit  answer,  whether  you  are  prepared  to  deliver  up  the  deeds  upoa 
such  payment,  or  still  insist  upon  holdmg  them  upon  any  further  alleged  lien,  as,  in  defiiolt  of 
the  deeds  being  given  up,  we  are  instructed  at  once  to  commence  proceedings  against  you,  for 
Mrs.  Davies  is  in  want  of  her  deeds.    Yours,"  dec 

From  defendants  to  plaintiff's  solicitors  in  London,  December  23d,  1842,  after  some  intei- 
mediate  letters  of  no  importance  here. 

*^  We  shall  certainly  object  to  any  deeds  being  delivered  up  on  the  terms  contained  in  year 
letter.  Our  agent,  Mr.  Benbow,  will  appear  to  any  writ  which  Mrs.  Davies  may  issue  againtf 
Wk    Yoais,"dcc 
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this  b  DOt  like  the  case  of  Alexander  v.  Southey^  5  B.  &  Aid.  247  ;(a)  for  * 
there  the  defendant,  being  a  servant  only,  said  that  be  could  not  deliver  up 
the  goods  without  the  order  of  his  masters ;  and  it  was  held  not  to  be  a 
conversion.    But  here  the  defendants  are  not  mere  servants :  they  are  the 
professional  agents  of  Mr.  Edward  Vernon,  the  persons  who  originally 
received  the  deeds ;  and  they  do  not  in  their  refusal  put  it  on  the  ground 
that  they  must  act  *under  the  orders  of  their  principal,  but,  being 
in  possession  of  the  deeds,  attempt  to  annex  a  condition  to  the    I- 
delivery  of  them  which  they  had  no  right  to  annex.(fr) 

Upon  the  whole,  therefore,  we  are  of  opinion  that  the  plaintiff  was  entitled 
to  recover  as  against  these  defendants,  and  that  the  rule  which  has  been 
obtained  must  be  discharged.  Rule  discharged. 


(a)  It  was  argued,  for  tii6  defendants,  that  the  demand  of  the  deeds  was  not  saffident  to 
wMintati^  this  action,  because  the  offer  lo  pay,  which  accompanied  the  demand,  was  qualified, 
(see  letters  of  19th  October  and  30th  November,  1842,)  and  therefore  not  suflident  to  discharge 
a  lien.  Besides  Alexander  ▼.  Southey,  J.  W.  Smith  cited  Green  ▼.  Dunn,  8  Camp.  215; 
Strong  ▼.  Harvey,  3  Bing.  304  ;  Ckeminant  ▼.  TTiomtan,  2  Car.  dc  P.  50 ;  Sutton  v.  HaW' 
Jbtfif ,  8  Car.  Sc  P.  259.  MPatteson,  J.  I  do  not  see  any  qualification  here ;  it  was  only  an 
exdusion  of  her  liability.  liVhat  did  the  admiasion  of  it  signify  to  them,  if  they  got  the  money  ? 
Wightman,  J.  She  merely  says,  I  am  not  obliged  to  pay,  but  I  wiO.  Lord  Denman,  C.  J.  Is  a 
penon  who  makes  a  tender  bound  to  admit  that  he  is  liable  for  what  he  tenders  1] 

Mynn  v.  Joliffe,  1  M.  dc  Rob.  326,  was  also  dted  for  the  defendants  in  this  part  of  the  argu- 
ment, as  showing  that  it  was  no  part  of  the  defendants'  duty  as  soUdtom,  to  receive  payment 
of  the  mortgage  money* 

{b)  See  Wakefield  ▼.  Newhon,  ant^,  p.  376. 


Regina  y.  The    Tithe  Commissioners^  In  the  matter  of   The 

Ystradgunlais  Commutation^ 
will  be  reported  in  the  next  volume,  with 

Regina  y.  The    Tithe   Commissioners^  In  the  matter  of  The 
Dent  Commtitation. 
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452    Directions  to  the  Taxing  Officers.  T.  T.  1844. 

M521     *^^  Court,  during  the  last   term,  promulgated  the  following 

regulations. 

DIRECTIONS  TO  THE  TAXING  OFFICERS. 

In  fieu  of  the  Directions  of  Hilaiy  Vacation,  4  W.  4,  1834,  5B.  ic  Ad.  xiz.,  lo  fiur  as  rabtet 
to  the  Scale  of  CosU  in  cases  where  the  sum  recovered,  dec,  does  not  exceed  30^ 

That  in  all  actions  of  assumpsit,  debt,  or  covenant  (a)  where  the  sum  recovered  or  paid  into 
court  and  accepted  by  the  plaintiff  in  satisfaction  of  his  demand,  or  agreed  to  be  paid  on  the 
settlement  of  the  action,  shall  not  exceed  20/L  without  costs,  the  oosti  both  of  the  plaintiff  and 
defendant,  and  as  well  between  attorney  and  client  as  par^  and  party,  except  as  hereinafter 
excepted,  shall  be  taxed  according  to  the  reduced  scale  hereunto  annexed. 

.  Provided  that,  in  case  of  trial  before  a  judge  in  one  of  the  superior  courts,  or  judge  afwmat, 
if  the  judge  shall  certify  on  the  pnstea  that  the  cause  was  proper  to  be  tried  before  him  and  not 
before  a  sheriff  or  judge  of  an  inferior  court,  the  costs  shall  be  taxed  upon  the  usual  scale. 

Where,  in  like  actions,  the  sum  endorsed  on  the  summons  shall  be  more  than  20^  but  the 
plaintiff  &ilB  to  recover  more  than  that  sum,  and  the  judge  does  not  certify  as  aforesaid,  the 
plaintiff's  costs,  as  well  between  party  and  party  as  also  between  attorney  and  diunt,  shall  h§ 
taxed  as  upon  a  writ  of  trial  before  a  judge  of  a  court  of  recoid,  where  attorneys  are  not  allowed 
to  act  4a  advocates  as  hereinafter  provided  for;  but  the  defendant's  costs,  if  any,  are  to  be  taxed 
upon  the  usual  scale. 

Provided  also  that,  in  cases  triable  before  the  sheriff  or  judge  of  an  inferior  court,  where  tha 
judge  shall  refuse  to  make  an  order  for  such  trial,  the  judge  shall,  if  he  shall  think  fit,  direct,  at 
the  time  of  such  refusal,  on  what  scale  the  costs  of  each  party  shall  be  taxed ;  and,  in  defeult  of 
such  direction,  the  costs  of  both  parties  shall  be  taxed  on  the  usual  scale. 


• 
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As  well  between  attorney  and  client  as  between  party  and  party,  in  actions  not  exceeding  SOi 

£   8.   (L 
Writing  Letter,  where  Letters,  are  usually  aOowed  -        -        -        -        -        -020 

Instructions  to  Sue,  Defend,  or  to  Draw  Pleadings  or  special  Affidavits,  where 

Instructions  are  usually  allowed  ...        .        .        .        -        .        -034 

Writ  of  Summons 0  12    6 

Alias 0  10    0 

Pluries 0  10    0 

Endorsmg  Costs  on  Writs 020 

Service  of  Writ  of  summons.  Alias,  or  Pluries         -        -        -        -        -        -060 

Extra  Service  at  6<L  per  mile,  if  served  out  of  the  town  in  which  the  attorney 
resides,  not  exceeding         -        -        -        -        •        -        •        -        •        -060 

Affidavit  of  Service,  including  Oath        •        -        -        -        •        -        -        -060 
If  Writ  sent  to  a  correspondent,  Writing  him  with  Writ  and  Instructions,  and 

his  writing  in  reply,  2s.  each       •        -        -        -        -        -        -        -        -040 

Paid  correspondent's  Charges  extra  for  Mileage,  6dL  per  mile,  as  before,  not  ex- 
ceeding 6*.        -        -        -        -        -        -        -        •        -        -        -        -060 

Drawing  and  Engrossing  special  Affidavits,  per  folio        -        -        •        -        -010 
Nothing  for  Attending  to  be  Sworn. 

Searches,  such  as  for  Appearance,  Declaration  when  filed,  and  Rule  to  plead     -  0     3    4 
Attending  to  procure  Duplicate  <k  Order,  Office  Copy  of  waj  Rule  or  Affidavit, 

Writ,  Judgment,  or  other  Document  when  necessaiy    -        -        •        -        -034 
Entering  Appearance  for  Defendant,  or  sec.  Stat     -        •       •        •        -        -060 
Drawing  Pleadings,  per  folio  -        •        -        •        •        -        •        -        -OlO 

Engrossing,  per  folio      -        -        -        -        -        -        -        •        -        -        -004 

Close  Copy,  when  Country  Agency,  per  folio         -        -        -        •        •        -004 
Fee  to  Counsel  or  Pleader,  when  special        .••-••- 
Attending  him      -        •        -        -        -        •        -        -        -        -        -        -034 

No  Advising  on  evidence  as  between  Par^  -and  Party,  but  to  be  allowed  as  be- 
tween Attorney  and  Client  when  necessary 

(a)  By  a  fiirther  regulatioD  of  the  judges,  (Easter  term,  1846,)  it  is  « Ordered  diat  As 
directions  to  the  taxing  masten  be  altered,  by  inserting  after  the  words  <  actions  of  assumpA 
debt,  or  oovenant,'  the  words  *  other  than  cases  wherein  by  reason  of  the  nature  of  the  actioa  ns 
writ  of  trial  can  by  law  be  issued.' " 
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£  8.   d. 
Dnwing  spedal  Notioes  to  tdinit  or  produce  copy  and  Mrrioe  •        •        -050 

Copy  fi>r  Judge     •.....•.•  --OS0 

Extra  for  Semoe,  if  neoemrily  eerred  at  a  dirtance,  or  lent  to  a  ooreepondent, 

the  mne  ai  for  eernng  Writs. 
Copy  Notioe  sent,  served  by  advene  party,  if  Agency       -        -        -        -        -030 
Notice  of  Dedaradon,  Copy  and  serfioe  •        -        •>        •        •        -        -        -060 
*8hort  Particulan  to  aooompany    -  •        •        .        •        .         [^454  0    8    6 

If  Notioe  served  at  a  distsnee.  or  sent  to  a  oomnoodent,  the  nme  as  for  serving 

Writs,  Ac 
Drawing  long  Particaiaiv  and  foir  Copy,  exceeding  three  folios,  at,  per  foUo^      -  0    0    4 
Role  to  plead        -        -        •        •        -        -        •        -        -        -        .        -016 
Rule  to  apply,  rejoin,  dec.  Copy  and  Service  -        -        -        •        •        -        -040 
Demanding  Pleadings,  residence  of  Plainti^  authority  for  issumg  Writ  and  other 

comziioa  Notices,  Copy  and  Service  -  -  -  •  -  -  -  -030 
Copy  and  Service  of  Summonses  -  -  •  •  -  -  •  -  -080 
Attending  Summon%  or  giving  Consmt  -        •        •        •        -        -        -034 

Copy  and  Service  of  Oiders  usually  served  -  -  •  •  -  -  -080 
When  Costs  taxed  under  an  Onler  or  Rule,  Attending  to  get  an  appointment  thereon  0  8  4 
Copy  and  Service  of  Rules  -  -  -  -  -  •  -  -  -  -040 
Paying  money  into  Court      -        -        •        -        -        •        •        -        -        -034 

Taking  it  out 068 

Reptication,  accepting  money  in  foil  demand  -        -        -       •        -        -        -030 
Close  Copy,  Agency.    -        -        •        -        -        -        -        -        -        -        -010 

Similiter,  by  Replication,  or  Rejoinder,  or  the  like,  where  a  separate  Pleading, 

and  not  made  up  with  the  Issue  -        -        -        •        •        •        -        -080 

Nothing  for  close  Copy. 
Drawing  Interlocntoiy  or  Final  Judgment      •        •       •       •        •        -        -034 

Attending  to  Sign  -        -        -        -        •        •        •        •        •        -        -034 

Bngroering  Proceedings  on  paper,  per  folio^     -        •        •        •        -        -        -004 
Entering  on  Roll,  per  foUo^    -        -        •        -        •        -        -        -        -        -004 

Plea  of  general  issue     -        -        -        -        -        -        •        -        -        -        -080 

Close  (>»py.  Agency     -        -        -        -        -        •        -        -        •        -        -010 

Close  Copy  of  common  Rules        -        -        -        -        -        •        •        •        -010 

Ditto  of  Orden  ditto 010 

Ditto  of  special  Rulee  or  Orders,  per  folio,       -        -        -        -       •        -        -004 

Drawing  Abstract  of  Pleas  and  foir  Copy,  and  Copy  for  Judge        •        -        -  0    8    0 
No  close  Copy 

Drawing  Issue,  of  whatever  length  .*.        .        •        -        .        .        -084 

Attending  to  pey  Pleading  Fee      -        -        -        -        -        -        -        -        -084 

Notioe  of  Trial,  or  Inquiry     -        •        -        -        -        -        •        -        •        -030 

No  close  Copy 

If  served  on  Defendant,  or  at  a  distance,  or  sent  to  a  conespondent,  to  be  served, 

the  same  as  serving  Writ,  dec 
Engrossing  Writ  of  Trial  or  Inquiry,  per  folio,         •        -        -        •        -        -004 
Fee  thereon,  but  no  Fee  on  drawing       -        •        •        -        •        -        -        -034 
Copy  Particulan  to  annex,  if  short,        -        -        •        •        -        •        -        -010 

If  more  than  three  folios,  per  folio,  -        -        « 004 

Bubpcena ••••--060 

Copy  and  Service  ..••• 030 

*8ttbpaena  duces  tecum  •..•••••         [•455  0    7    0 

Copy  and  Service 040 

If  either  served  at  a  distance,  or  sent  to  a  correspondent  to  serve,  same  extra  as 

■erving  Writ 

Minutes  of  Evidence,  or  Instructions  for  Brief 0  13    4 

Drawing  Brief  and  one  fotr  copy  where  Cause  tried  before  a  Judge  of  a  Court  of 

Reconl,  where  Attorneys  are  not  allowed  to  act  as  Advocates,  not  exceeding 
Paid  Fee  to  Counsel,  (one  guinea,)  and  Clerk 
Attending  him  ....... 

Attending  to  enter  Cause  for  Trial         •        .        •        - 

Attending  Court  on  Writ  of  Trial  or  Inquiiy  in  same  town 

Attending  Court  when  Cause  did  not  come  on,  each  day. 

When  necessaiy,  Attending  for  and  altering  Writ  of  Trial  or  Inqoiiy,  and 

Attending  lo  relodge  same  •••-  •-••034 
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£  «.  d 

Alterizig  and  Ranaling  Sal>pGenai|  whether  one  or  more,  beeiilee  what  is  paid  -  0  8  4 
Re-aerving  nme  when  done  and  necesMuy,  if  at  a  diatanoe,  or  aent  to  a  oone- 

qxHidenty  as  befim. 
If  tiie  Attorney  attending  a  Writ  of  Trial  has  to  go  a  diitance.  Mileage  la.  one 

way. 
Attorney  attending  Trial  at  a  diitanoe,  one  Guinea  per  day  aa  long  aa  ncce— rily 

detained  in  going  to,  attending,  and  returning  from,  the  Trial,  if  no  other 

buiineai ;  or,  if  other  bumnoM,  in  the  whole  not  to  exceed  two  Guineaa  a  day. 
If  more  than  one  Cause,  mileage  to  be  apportioned ;  if  more  than  two  other 

Causes,  no  mileage. 
Attending  lor  special  Rules,  when  not  made  upon  Motion  in  Court  •  •  •  0  8  4 
Affidavit  of  Increase,  including  Oaths  -  -  •  -  •  •  •  -060 
Copy  for  the  opposing  paity  -  •  -  -  •  •  -  •  -  -OSO 
Bill  of  Costi  and  Copy,  at  8</.  per  folio,  not  to  exceed  -  -  •  •  -040 
Copy  lor  the  opposing  party,  4^  per  folio^  not  exceeding  •        -        •        •        -040 

Notice  of  Taxing  -        -        -        - 080 

Attending  Taxing 084 

If  long,  in  Master's  discretion  -  -  -  •  •  -  •  •  -068 
Instructions  to  Counsel  on  common  Motions  •  •  -  •  -  -  -084 
Attending  Court  on  Motion,  Rule  Nisi  granted,  and  Attending  to  draw  up  Rule  0  6  8 
Attending  Court  each  day  on  i^wdal  Motions  or  Argument,  not  exceeding  SOt. 

a  Tenn,  •        -        - •        -        •        -        -084 

Ditto  when  heard  -        -        •        •        -        -        •        -        -        -        -060 

Attending  to  Settle  and  Drawing,  and  tui  Cmpj^  Cognovit,  and  getting  same 

■gned 0  10    0 

Copy  lor  Agent  to  keep  -  •  -  -  •  -  -  •  -  -080 
*466]    •  Attendmg  Filing,  when  filed  under  the  Statute  -        •        -        -034 

Attending  Stamping,  when  done  and  necessary  -  •  -  -  -  -034 
Attending  Judges  with  Pleadings,  Demurrer  Book,  special  Case,  &&,  one  Fee  -  0  8  4 
Attending  Searching,  if  Copy  delivered  to  the  other  Judges,  one  Fee         -        -084 

Term  Fee  in  Town 0  10    0 

Countiy      -        -        -        -        -        -        -        -        -        -        -        -        -0  18    0 

Letten,  when  no  Term  Fee,  Town        -        -        -        -        -        •        -        -080 

Ditto,  Country -040 

N.  D.  When  proceedings  commenced  in  Vacation  and  continued  to  IbUowing 
Term,  or  commenced  in  Term  and  continued  in  the  following  Vacation,  only 
one  Term  Fee  in  respect  thereof^  and  no  additional  charges  for  letters. 

COSTS  ON  WRIT  OF  DISTRINGA& 

Attending  at  Defendant's  House  to  make  Appointment  -  -  •  -  -084 
Attending  Appointment,  and  Copy  and  Service  of  Writ  -  -  -  -  -060 
If  Appointment  and  Service  at  a  distance,  or  writ  sent  to  a  correspondent,  the 

same  for  Mileage  and  Correspondence,  dec,  as  upon  the  Service  of  Writs. 
Searching  for  Appearance     -        -        -        -        -        -        -        -        -        -084 

Drawing  and  Engrossing  Affidavit  to  ground  Distringas,  per  folio,  -  -  -Oil 
(No  Instructions  on  Attending  to  be  sworn.) 

Paid  Oath 

Affidavit  of  no  Appearance  being  entered  and  Oath         -        -        -        -        -060 

This  to  be  allowed  when  it  cannot  be  incorporated  in  the  special  Affidavit. 
Attending  the  Judge  for  Order  for  Distringas  -        -        -        -•        -084 

Paid  for  same       -        -        -        •        -        -        -        -        -        •        •        -030 

Writ  of  Distringas •        -0  18    6 

Attending  for  Warrant  -  -  -  •  -  -  -  •  -  -084 
Copy  Writ  and  Notice  for  Defendant    -        •        •        •        •        -        -        -080 

The  like  for  Sheriff 080 

Paid  for  Warrsnt  as  usuaL 

Instructing  Shcriff*s  Officer  -        -        •        •        •       •       •        -       «       -084 

Paid  Officer,  as  per  scale  of  Sheriff's  Fees. 

Attending  for  Order  to  return  Writ        -        •        •       •       «       •       •        -084 

Paid  for  same      --        -        •        •        •       •       •       •       •       •        -080 

Copy  and  Service  and  paid  Sheriff  therewith         •       •       •       -       •       •040 
Short  Copy  of  Writ  and  Return     -        •       -       -       •       •       .        -       -010 
for  Return •••••••Qtf 
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Attending  for  Betum  and  to  file  mne»  when  Slieriff  not  ruled  or  ordered  to  re- 
turn it-       -       -       -       -       -       •       -       -       -        -       -       -034 

*I>rmwing  end  Engroning  AffideTit  of  Officer,  Nulla  Bona  and  Oath        [•iST  0    6    0 

(No  Inetmctione,  or  Attending  to  be  sworn.} 

Searching  again  for  appearance      -        -        -        -        -        -        -        -        -034 

Affidavit  of  no  Appearance  and  Oath     •        -        -        •        •        •        •        -050 

Attending  Judge  for  Order  for  leave  to  enter  Appearance         -        •        •        •  0    3    4 
Paid  for  the  Order,  and  filing  Affidavit,  if  Writ  obtained 0    3    0 

IN  TERM  TIME,  ADDITIONAL 

Briefing  AfiUavit  for  Counsel,  per  folio^         -       -       -       -       •       -       -004 

Instructing  Counsel      •        -        -        -        •        -        -        -        -        -        -034 

Fee  to  Counsel    •        -        •        •        •        -        •        -        -        -        •        -0  10    6 
Attending  him  and  Court,  and  to  draw  up  Rule      -       -       •«•       •       -034 

Paid  for  the  Rule,  and  Filing  Affidavit 050 

The  like  Charges  on  obtaining  Rule  for  leave  to  enter  an  Appearance  for  Defendant 

BILL  OP  COSTS  UPON  WRIT  OF  SUMMON& 

"Where  Debt  and  Coete  paid  within  the  four  daye^  or  upon  a  Judge's  Order,  when  time 

given  for  paymenL 
Letter  before  Action,  if  sent  -        -        -        -        -        •        •       •        -        -020 
Instructions  to  sue         •        -        •        •        •        -        -        •        •        •        -034 
M*fit  of  Summons         -        •        -        -        •       •        -       -        -        -        -0  12    6 

Bill  of  Costs  to  Endone 020 

Copy  and  Service         -        -        -        -        •        -        -        -        -        -        -05C 

If  served  at  a  distance,  or  sent  to  a  ooReqpondent  (aame  as  on  service  of  Writs,  on/e.) 

Attending  Settling        -        • 034 

Letters,  as  before. 

IF  TIME  GIVEN. 

Attending  Defendant  on  his  Applying  for  Time  to  pay  Debt  and  Costs,  and 
Attending  on  Plaintifl(  and  getting  his  consent  and.  Agreeing  on  terms,  die 
Drawing  consent  for  a  Judge's  Order  and  foir  Copy,  and  Attending  getting 
same  ogned,  {one  Fee^)  not  exceeding        -        -        -        -        -        -        -068 

Paid  for  Summons  and  Older         --•--.... 

Attending  for  same        -        •        -       •       -       •        •       •       •       -        -034 

Attending  for  Appointment  to  Tax,  if  necessarf      -       -        -        -        -        -034 

Copy  and  Service  of  Order,  if  necesMuy  -        •        •        -        -        •       -030 

Bill  of  Costs  and  Copy 030 

Copy  for  the  other  iride,  if  made     •        •       •       •        •       •        •        •        -016 

Attending  taxing  •       -        -        -       -       •        •        -        -        -        -030 

•Paid [•468 

Letters,  dec,  as  before. 

DECLARATION  IN  DEBT  AND  FINAL  JUDGMENT  BY  DEFAULT. 

{For  the  premoue  Coats,  see  ante.) 

Searching  Appearance  -       -       -       •       •       -       -       •       -       -034 

Aflidavit  of  Service 050 

Entering  Appearance  sec.  stat       -        •        -        -       •        -       •        -       -060 

Instructions  for  Dedaration -       •        -084 

Drawing  same,  folio  4.  •        •        •        -        •-       •       •       •        •        -040 

Fee  to  Pleader,  if  special 

Attending  him      •        •        •       •        -       -       •       •       •       •       •        -034 
Engrossing  Deckration  -       •        -        -       •        -       -       -       -        -014 

CloseCopy,  if  Agency  -       •       -       -        -       •        •       -       -       -        -014 

Particulars  of  Demand 026 

Rule  to  Plead .-OlO 

Demand  of  Plea  (if  appearance  entered  by  Defendant)    •       -       -       -       -030 

Drawing  Final  Judgment 034 

Attending  to  sign -       -       -       -       •       -034 

BogroBiing  proceedings  on  paper,  folio  9         .••••••030 

Entering  on  the  Roll •••••030 

Paid  Roll 00  10 

Pfeid  Signing  Judgment         •       -       •       •       •       •       •       •       •       •0''0 
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Paid  Usher 010 

In  C.  P.,  3«.  extra  for  Docket 

Drawing  Bill  of  Costs  and  Copy,  as  befim. 

Copy  for  Defendant's  Attorney,  ditto. 

Notice  of  Taxingi  if  Defendant  entitled  thereto       •••••  030 

Attending  Taxing         -        -        --        -        -       -       -        -        -        -084 

Paid  Taxing         ------^.---- 

Term  Fee  in  Town 0  10    0 

Ditto  in  Country 0  12    0 

INTERLOCUTORY  JUDGMENT  AND  INQUIRY. 

Drawing  Interfocatory  Judgment   -        -        •        -        •        •        •        •        -OSl 

Attending  to  Sign  HLOie         -        •'•'.        .        .        .        •        •        -OSi 

Paid  Signing        -        -        --        -        -        -        -        -        -        -        -060 

EpgruBsing  Proceedings  on  paper,  felio  8 ;  if  Dedaiation,  ibiio  4.      «        -        -  0    2    8 

Entering  on  the  Roll 028 

Paid  for  RoU 0    0  10 

Instructions  for  and  Drawing  Inqniiy     -•••-••-     Nil 
Engrossing  Inquiry,  folio  8.-        -        -        •        -        •        -        •        -        -028 

•469]     •Paid  for  Parchment 020 

Paid  Signing  and  Sealing      -        -        •        -        •        -        •        -        •        -060 
Fee  thereon  ---        -        -        -        -        --        -        -        -034 

Notice  of  Inquiry,  Copy  and  Serrioe      -        -        -        •        -        -        -        -030 

If  at  a  distance,  or  sent  to  a  correspondent,  the  extra  charges  the  nme  as  Serving 

Writ  as  before. 
Attending  to  leave  Inquiry  with  the  Sheriff    -        -        -        -        -        -        -034 

Paid  thereon         -        -        -        -        -        -        -        -        -        -        -        -040 

Ifsenttoa  correspondent  to  lodge  with  Sheriffor  to  Undersherifi)  Writing  therewith  0    2    0 
For  Agent's  Charges  for  lodging  Writ  with  Sherifl^  and  Letter  in  reply    -        -  0    6    4 
Paid  for  Deputation,  if  a  saving  of  expense     -        -        -        -        -        -        -110 

Attending  for  same  and  Writing  therewith      -        -        •        •        -        -        -034 
Subpoena      ---        .......        ...060 

Copy  and  Service  on  each  Witness        -        -        -        -        -        -        -        -030 

If  Served  at  a  distance,  or  sent  to  a  correspondent,  as  before. 

Minutes  of  Evidence    -        -        -        -        -        -        -        -        -        •        -068 

Attending  Inquiry,  if  in  same  Town  with  Attorney         -        -        -        -        -0134 

If  attended  by  Agent  to  him  -        -        -        -        -        -        -        -        -110 

Paid  Sheriff  executing  Inquiry,  BalliffB,  Jury,  ^cc,  (including  the  4«.  paid  on 
Leaving,)  not  exceeding   -'--        -        -        -        -        -        •        -116    0 

Paid  Sheriff  for  Travelling  expenses,  according  to  scale. 

Paid  for  use  of  Room,  when  necessary,  according  to  scale. 

Paid  Witnesses,  according  to  general  allowance. 

Affidavit  of  Increase     -        -        -        -        -        -        -        -        -        -        -060 

Attending  for  Inquiry  -        •        •        -        -       -        -        •       -        -        -034 

Paid  for  same       -        •        -        -        -        -        -        •        -        -        -        -010 

.  Drawing  Judgment       -        -        -        •        -        -        -        •        -        -        -034 
Attending  to  sign  •        •        -        -        •        •        •        -        -        -        •034 

Paid  Signing        -        -        -'-••        •        -        •        •        •        •        -070 

Paid  Ushers -        •        •        •        •        -        -010 

In  C.  Pn  3«.  more. 

Paid  Filing  Affidavit  of  Increaie 010 

Copy  for  Defendant's  Attorney,  not  exceeding        -        -        -        •       -        -020 

Drawing  Bill  of  Costs  and  Copy  as  before      -        •        -       •       •        -        -040 

Copy  for  Defendant's  Attorney,  if  done,  as  beforo. 

Notice  of  Taxing,  if  Defendant  has  appeared,  or  is  entitlod  thoido  •       -       -  0    3    0 

Attending  Taxing        -        -        -        •        -        -        -        -       •       -        -034 

Paid  Taxing  As  usuaL 

No  Attending  to  Complete  Judgnwnt  on  RoO. 

Term  Fee  as  before. 

•460]  •WRIT  OF  TRIAL. 

General  Issue  pleaded.  Drawing  Replication,  including  dose  Copy,  if  Agency   -0    3    0 

Paid  for  Summons  for  Writ  of  Trial 010 

Copy  and  Service         -       -       -       -       -       -       •       -       •       •        -030 
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Attencfing 034 

Paid  for  Older 010 

Copy  and  Service 030 

Drawinfc  lame,  of  whatever  length         -        •        -        •        -        •        •        -034 
Engroaauig  to  Deliver,  fotio  8,  (if  Declaration,  fi)lio  4.)-        -        •        -        -028 

Entering  on  the  Roll 028 

Paid  for  RoU 00  10 

Close  Coi^,  if  agenqy  -_-.-.•_-        -        -        •        -        -        -028 
Noticeof  TriaU  including  doee  Copy,  if  agencj       -        •        -        •        -        -030 

EngroaangWnt  of  Trial,  folio  12 0    4    0 

Paid  Parchment   - 020 

Paid  Signing  and  Skiing 020 

Fee  thereon - 034 

Copy  Particulan  to  annex     .        -        -        -        -        -        •        •        -        -0     10 
Attending  to  leave  Writ  at  Sheriff's  ODSoe,  Subpcena  and  Serving  Witnesses 

the  same  as  upon  Writ  of  Inqutiy. 
Notice  to  produce  Copy  and  Service  not  exceeding  •        •        •        -        -060 

The  like  to  Admit  ditto 060 

Attending  Inspection,  (Plaintiff  or  Defendant)         •        -        -        -'-        -034 
Paid  Sunmions  to  Admit       .-----••«• 

Copy  and  Service 030 

Attending 034 

The  like  Charge  on  2d  Summons,  if  first  not  attended     -       -       -       •       -084 
Affidavit  of  Service  tnd  Attendance       -        -        -        -        -        -        -        -050 

Paid  for  Older 

Copy  and  Service         -        -        -        -        -        -        -        •        •        -        -030 

Attending  Trial,  as  befine. 

If  Writ  altered  or  re-sealed,  and  Witnesses  re-served,  as  before. 

Paid  Sheriff's  Fees,  (including  the  4«.  paid  with  Writ,)  not  exceeding  in  Country 

Causes     -        - -        -        -        -115    0 

Paid  for  Room,  where  necessary,  according  to  scale. 

Pud  for  Deputation,  Sec 

Paid  Sheriff  extra  for  Travelling,  same  as  on  Inquiry;  such  payments  in  Town 

Causes  not  exceeding        -        -        -        •        -        -        -        -        -        -113    0 

The  Charges  for  Final  Judgment,  the  same  as  upon  Writ  of  Inquixy. 
Bill  of  Costs  and  Copy,  and  Attending  Taxing,  as  before. 
Term  Fee,  as  before. 

•IF  SPECIAL  PLEAS.  [•461 

The  Charges  to  be  regulated  according  to  the  lengths,  and  Order  and  Rules  to  plead 

several  matters,  as  usual 

MOTION  FOR  A  NEW  TRIAL  UPON  WRIT  OF  TRIAL. 

Attending  the  Undenheriff  for  a  Copy  of  his  notes  -        -        -        -        -034 

Paid  for  same       ........•••. 

Affidavit  to  Verify  same 050 

Instructions  for  Counsel  to  Move *-        -        •        -068 

Making  Copy  of  Sheriff's  Notes  to  accompany,  per  lblio»  -        •        -        -  0    0    4 

Paid  Fee 136 

Attending     .....•..••••-034 
Attending  Cwut,  Rnle  nisi  granted,  and  for  Rule    •       -       •       •       «       -068 

Paid  for  Rule  and  Filing  Affidavit 060 

Ccpy  and  Service •        •        •        •        «        -040 

Affidavit  of  Servioe        -        - -060 

Instructions  for  Counsel  to  move  Rule  Absolute 034 

Copy  Rule  to  Annex     -  ---010 

Paid  Counsel  to  move,  from  one  Guinea  to  two  Guineas. 

Attending  him 034 

Attending  Court,  Motion  did  not  come  on,  3«.  4dL  each  day,  not  to  exceed  209. 
in  a  Term. 

Attending  Court— Rule  Absolute 068 

Paid  for  the  Rule  and  Filing  Affidavit 050 

Copy  and  Service 040 
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Copy  sent,  if  agency      -        •       --        •        •        ••        -        •        -010 
Tarm  Feo,  as  usuaL 

COMPUTING  PRINCIPAL  AND  INTEREST  ON  JUDGE'S  ORDER. 

CcBts  of  Declaiation  and  Judgment,  as  before,  according  to  length  of  Declaration. 
The  usual  charges  for  Summons  and  Order  to  Compute  the  same,  as  upon  Order 

to  Admit  upon  Writ  of  TriaL 
Instructions  for  Couniel  to  Move  for  Rule       -        •        •        -        •        -        -034 

Paid  Counsel  to  Move  ' 0  10    6 

Attending  him  and  to  Dra^  up  Rule      -        -        •        •        »       •        -        -034 

Paid  for  rule 050 

Attending  for  Appointment  to  Tax         -        -        -        -        -        -        -        -034 

Copy  and  Service  of  Rule  and  Appointment   -        -'-        -        -        -        -040 

Bill  of  Costs  and  Copy  and  for  Final  Judgment,  the  same  as  in  Jodgment  in  Debt 
If  defendant  served  at  a  distance,  extra  for  Serving  Summons  and  Ruloi  to  Com- 
pute, same  as  Serving  Writ 

•462]  •IF  IN  TERM  TIME. 

Affidavit  of  Cause  of  Action 060 

Instructions  for  Counsel  to  Move    -        -        -        -        -        -        -        -        -034 

Fee  to  him -0  10    6 

Attending  him  and  Court,  and  to  Draw  up  Rule      -        •        -        •        •        -068 

.  Paid  for  Rule ....050 

Copy  and  Service  -        -        -        -        -        •        -        -        -        -        -046 

Affidavit  of  Service  -  -  •  -  -  •  -  -  -  -  -060 
Instructbns  to  make  Rule  Absolute  •  -  -  -  •  -  •  -034 
Copy  Rule  to  Annex     -        -        -        -        •        -        •        -       -        -        -010 

Fee  to  Counsel -        -        -        -        -136 

Attending  him  and  Court,  and  to  Draw  up  Rule     •        •        -        •        •        -068 

Paid  for  Rule 050 

Attending  for  Appointment  to  Tax         -        -        •        -        -        •        -        -034 
Copy  and  Service  •        -        -        -        -        -        -        -        -        -        -        -040 

No  Attending  at  Westminster  to  Complete  Roll. 

If  Defendant  served  at  a  distance,  extra  for  Serving  Summons  and  Rule  to  Com- 
pute the  same,  as  Serving  Writ 

COSTS  OF  EXECUTION. 

Writ  ofFL  Fa.,  ifonly  one  Writ,  or  a  Testatum 070 

Attending  for  Warrant  -        -        -        -        -        -        -        •        -        -03    4 

Paid  for  Warrant,  as  usual. 

Instructing  Officer         -        -        -        -        -        -        -        -        -        -        -034 

If  previous  Writ  issued,  where  Venue  is  laid  to  ground  Testatum  Writ  FL  Fa.    0    6    0 
Attending  to  Lodge  same  with  Sheriff^  and  Instructing  him  to  return  Nulla  bona, 

and  afterwards  for  Return  -        -        -        -        -        •        -        -        -        -034 

Paid  for  Return     -        -        -        -        -        -        -        -        •        -        -        -020 

Short  Copy  of  Writ  and  Return  to  keep         -        -        -        -        -        -        -010 

Paid  Filing  Writ  and  Return,  and  Attending  -        -        -        -        -        -034 

The  foregoing  charges  are  intended  as  examples.  The  Masters  will  exercise  their  dis* 
eretion  in  allowing  for  attendances,  having  regard  to  the  expense  saved,  or  fovoor  granted, 
to  the  party,  and  to  all  the  circumstances  of  the  case,  bearing  in  mind  that  for  attandancei 
the  allowances  are  not  to  be  more  than  half  what  are  allowed  when  costs  are  taxed  upfio 
the  usual  scale.  In  other  cases  not  hereby  provided  for,  the  Masters  will  conform  to  the 
late  of  charges  hereinbefore  inserted,  or  as  near  thereto  as  drcumstanoes  will  allow. 

{Signed)        DsirxAir,  J.  Pattssov,  R.  M.  Rolfs, 

N.  C.  TiiTDAL,  J.  OuairsT,  Wx.  WiohtxaVi 

FasD.  Pollock,  J.  Williams,  C.  Cbxsswsll 

J.  Pabks,  J.  T.  CoLSBineiy 

E.  H.  Aljixbsuv,  T.  Coltmay, 


CASES 

ilROUED  AND  DETERMINED 

ui 

THE   QUEEN'S    BENCH, 

VIIL  YICTORU. 


The  judges  who  usually  sat  in  banc  in  this  term  and  vacation  were^ 
Lord  DenmaNi  C.  J.  ColeridgE|  J.  - 

WlLUAMSi  J.  WiGHTMAN,  J. 


MEMORANDA. 


Mr.  Justice  Ebskine,  in  last  Trinity  vacation,  resigned  his  seat  in  die 
Court  of  Common  Pleas  on  account  of  ill  health. 

In  the  same  vacation,  William  Erle^  of  the  Middle  Temple,  Esq.,  one  of 
her  majesty's  counsel,  was  appointed  a  judge  of  the  Court  of  Common  Pleas, 
in  place  of  Mr.  Justice  Erskine,  having  first  been  called  to  the  degree  of 
Serjeant  at  law,  when  he  gave  rings  with  the  motto  Jusiitue  tenax.  After 
his  appointment  he  received  the  honour  of  knighthood. 

In  the  same  vacation,  Edward  fie//am,of  the  Inner  Temple,  Rsq.,  Jamef 
•Alexander  Kinglake^  of  Lincoln's  Inn,  'Esq.,  and  Charles  Chadwicke    p^»^^ . 
Jones^  of  the  Middle  Temple,  Esq.,  were  called,  to  the  degree  of     ^ 
Serjeant  at  law,  and  gave  rings  with  the  motto  Paribus  legibus.     And, 

John  Hodgson^  of  Lincoln's  Inn,  Esq.,  Charles  Howard  Whitehurst^  of 
the  Middle  Temple,  Esq.,  and  William  John  ^lexander^  Esq.,  Robert  Charles 
BUdyard^  Esq.,  and  James  Parker^  Esq.,  all  of  Lincoln's  Inn,  were  ap- 
pointed her  majesty's  counsel. 
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GOODALL  V.  LOWNDES.    JVw.  2. 

GoardiaiiB  of  a  poor  law  union  indicted  plaintiff  for  disobeying  an  order  of  aeflnoDB  fm  mu> 
tenanoe  of  a  bastard.  Before  trial,  plaintiff  offered  a  compromiae ;  and  the  clerk  to  the  gouw 
dians,  on  their  behalf)  agreed  with  him  for  a  fum,  on  account  of  costs  and  maintenance,  wfatdi 
he  paid ;  and  the  indictment  was  dropped.  Aiierwaids,  plaintiff  diKovered  that  tlie  order  of 
sessions  was  defisctive  and  void ;  and  he  brought  assumpsit  against  the  deik  for  money  hsd 
and  received. 

Heldy  that  the  deik  was  not  liable,  having  done  nothing  in  the  prosecution  beyond  preferring 
the  indietment  • 

And  that,  if  the  compromiae  was  illegal,  plainti£^  being  in  pari  delicto  wxfii  flie  other  paitiai 
offending,  could  not  sue  them  fiir  money  which  he  had  paid. 

Assumpsit  for  money  bad  and  received,  and  on  an  account  stated.    Plea, 
non  assumpsit. 

On  the  trial,  before  Tindal,  C.  J.,  at  the  last  Stafibrdshire  assizes,  the  ma- 
terial facts  appeared  to  be  as  follows. 

The  guardians  of  the  Wolstanton  and  Burslein  union,  and  the  overseers 
of  the  parish  of  Wolstanton,  in  Stafibrdshire,  applied  at  petty  sessions  for  an 
order  of  maintenance  against  the  plaintifi'as  the  father  of  a  bastard  child 
then  chargeable  to  the  said  parish.  Plaintifi*  entered  into  recognisance, 
under  stat.  S  &  3  Vict.  c.  85,  s.  3,  and  removed  the  case  to  the  quarter 
sessions,  where  an  order  was  made,  finding  him  to  be  the  father,  and  order- 
ing him  to  pay  2^.  a  week  for  maintenance,  and  26/.  13«.  lOd.  to  the  said 
guardians  and  overseers  for  costs.  Plaintifi*  refused  payment ;  the  ^ 
^guardians  preferred  an  indictment  against  him  at  the  sessions  for  ^ 
misdemeanor  in  disobeying  the  order;  and  the  grand  jury  found  a  true  bill. 
Plaintifi*  removed  the  indictment  into  this  court  by  certiorari:  but,  before  the 
time  for  trial,  he  sent  his  attorney  to  the  board  of  guardians  to  arrange  a 
settlement.  The  attorney  appeared  at  a  meeting  of  the  board  as  plaintid**! 
representative ;  he  there  saw  the  defendant,  the  clerk  to  the  guardians,  and 
agreed  to  pay  80/.  for  costs,  on  the  indictment  being  discontinued.  He 
ga've  defendant  a  check  for  80/.  9s.  10(/.,  and  defendant  gave  a  memoran- 
dum that  he  had  received  26/.  13^.  10c/.,  costs  awarded  by  the  quarter  ses- 
sions,  3/.  16^.  for  maintenance,  and  50/.  towards  costs  of  the  indictment, 
which  was  not  further  prosecuted.  Afterwards  it  was  discovered  that  ibe 
order  of  the  quarter  sessions  had  defects  on  the  face  of  it  which,  as  was 
alleged  on  the  plaintifi*'s  part,  made  it  wholly  invalid ;  and  the  plaintiff^s 
attorney  represented  this  to  the  defendant,  and  asked  him  to  repay  tfie  80/. 
9^.  lOd,  The  defendant  suggested  that  the  attorney  should  write  to  him  in 
his  capacity  of  clerk  to  the  board  of  guardians ;  and,  in  answer  to  a  letter 
so  written,  stated  that  the  board  declined  to  entertain  the  question. 

At  the  trial,  the  defendant's  counsel  urged  that  this  action  did  not  lie 
against  a  party  who  had  acted  merely  as  clerk  to  the  guardians ;  and  the 
lord  chief  justice  observed  that,  besides  this  difficulty,  there  was  no  duress 
proved,  the  plaintifi*  having  voluntarily  sent  his  attorney  to  make  the  com- 
promise ;  and  that  a  man  might,  if  he  cho.«e,  pay  money  under  an  invalid 
order,  paiticularly  where  he  was  bound  morally  to  make  the  payment :  and 
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his  lordship  added  that  be  was  not  prepared  to  say  that  compounding  a  mis- 
demeanor was  in  all  cases  an  illegal  ^act.     The  plaintiff  was  non-     r^^f^r* 
suited,  but  leave  given  to  move  to  enter  a  verdict  for  the  amount    ■- 
claimed. 

WhaieUy  now  moved  accordingly,  (a)     Unwin  v.  Leapery  1  Man.  &  6. 
747,  shows  that  money  extorted  by  the  threat  of  process  under  a  penal  laMT 
may  be  recovered  in  an  action  for  money  had  and  received.     This  case  is 
the  same  in  principle  with  Townson  v.  Wilson^  1  Campb.  396,  where  a  party, 
having  paid  money  to  overseers,  under  duress,  to  indemnify  them  for  future 
charges  of  a  bastard,  x-as  held  entitled  to  recover  it  back  in  this  form  of 
action.     Chappell  v.  PokSj  2  M.  &  W.  867,  is  a  similar  case.     And  the 
compromise  here  was  unlawful  according  to  the  rule  laid  down  by  this  court 
in  Keir  v.  Leeman^  ant^,  p.  308,  the  object  being  to  stifle  a  prosecution  for 
an  ofTtnce  of  a  public  nature.     [Lord  Denman,  C.  J.   The  difierence  be- 
tween that  case  and  this  is,  that  the  money  here  has  actually  been  paid.] 
That  the  defendant  here  received  the  payment  as  an  agent  only,  is  immate- 
rial :  in  Townson  v.  Wilson^  1  Campb.  396,  and  Chappell  v.  Poles^  2  M.  &  W. 
867,  the  defendants  had  gone  out  of  office,  and  paid  over  the  money,  be- 
fore action  brought.     The  receipt  as  agent,  and  payment  over  to  the  prin- 
cipal, was  also  held  to  be  no  answer  in  Miller  v.  ./fm,  1  Selw.  N.  P.  103, 
11th  e(i.(fr)     If  any  thing  here  discharges  the  defendant  from  liability, 
it  would  seem,  by  an  observation  of  Parke,  B.,  in  Chappell  v.  Po/ej, 
2M.  &  W.  867,  that  he  ought  to  have  pleaded  it.     It  was  said,  on  the  trial, 
that  the  payment  could  not  be  compulsory,  because  the  plaintiff  sent  his 
attorney  and  made  the  compromise  of  his  own  accord.     But  he  did  it  under 
•coercion.     And,  if  the  money  was  obtained  in  enforcement  of  an     -» .^.^ 
illegal  compact,  it  is  no  matter  whether  the  very  act  of  paying  was     l       ' 
voluntary  or  not.     In  Feltham  v.  Terry^  1  T.  R.  387,  (cited  in  Birch  v. 
Wrightf)  S.  C.  1  Cowp.  419,  (cited  in  Lindon  v.  Hooper^)  an  overseer  of 
the  poor  levied  money  on  an  illegal  conviction,  which  was  afterwards 
quashed ;  and  it  was  held  that  the  convicted  party  might  waive  the  tort  and 
bring  assumpsit  for  money  had  and  received  against  the  overseer  for  the  clear 
sum  in  his  hands.     The  order  of  quarter  sessions,  as  framed,  was  a  nullity. 
[Lord  Denman,  C.  J.     We  propose  to  take  that  for  granted  at  present.] 
The  exacting  so  large  a  sum  was  a  gross  extortion. 

Cur.  adv.  vttU. 

Lord  Denman,  C.  J.,  in  the  same  term,  (November  18th,)  delivered  the 
judgment  of  the  court. 

In  this  case  the  amount  levied  certainly  seems  to  have  been  excessive ; 
hut  we  think  that  the  plaintiff  could  not  recover  it  back.  No  proceeding 
of  the  defendant's  appears,  beyond  preferring  the  indictment.  The  facts  do 
not  prove  extortion  by  duress,  nor  warrant  an  action  against  him  for  money 

(«)  Before  Lori  Denman,  C.  J.,  WiUiaau»  Coleridge,  and  Wightman,  Ja. 
(^)  8ee  Uie  authorilies  cited  in  Wakefield  ▼.  Newbon,  ante,  p.  276,  and  m  Damea  v.  Verrum^ 
•nte,  p.  443. 
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bad  and  received.  And,  if  the  transaction  was  wrong,  the  parties  are  in  pari 
delicto,  and  one  of  them  cannot,  after  voluntarily  paying  his  money,  repent 
and  then  sue  the  other.  In  Unmn  v.  Leaper^  1  Man.  &  G.  747,  where  the 
plaintiflf  had  paid  his  money  on  a  threat  to  sue  him  in  a  penal  action,  that 
was  properly  considered  as  duress ;  but  here  all  was  voluntary. 

Rule  refased. 


•468]  •CLIFTON  v.  HOOPER  and  Another.    Mv.  4. 

If  the  sherifil  having  a  writ  of  ezecnition  delivered  to  him,  anneoeflBarily  delay  pnttiiig  it  in  tons^ 

an  action  on  the  case  lies  against  him  at  the  suit  of  the  execution  creditor,  though  no  actntl 

pecuniary  damage  has  arisen  from  the  de&ult 
The  measure  of  damages  for  such  de&uIt  is  not  neoeesarily  the  whole  debt,  hut  such  a  sum  m 

the  jury  think  equivalent  to  the  real  loss. 
If  there  has  been  no  actual  loss,  still,  in  the  case  of  final  process,  tiie  plaintiff  must  have  nasi* 

nal  damages. 
It  is  sufficient,  in  such  action,  if  the  jury  find  that  the  sheriff  could  have  executed  the  pnoea 

and  omitted  doing  so ;  it  need  not  be  expressly  found  that  he  ought  to  have  executed. 

Case.  The  declaration  stated  that  plaintiff  recovered  a  judgment  in  B.  R. 
against  John  Regan  for  a  certain  debt  and  damages,  and,  for  satisfaction 
thereof,  sued  out  a  ca.  sa.  against  Regan,  directed  to  the  sheriflT  of  Middle- 
sex, endorsed  to  levy  29/.  13^.  2d.  and  interest,  &c.,  which  writ  so  endorsed 
was  delivered  to  defendants,  then  being  sheriflf  of  Middlesex,  to  be  exe- 
cuted. Averment,  that  Regan,  at  the  time  of  such  delivery,  and  thence 
until  the  commencement  of  this  suit,  was  within  the  sheriflPs  bailiwick, 
and,  although,  after  the  delivery,  &c.,  and  before  the  commencement,  &c., 
a  reasonable  time  had  elapsed  for  arresting  Regan,  and  defendants,  as  sherifi) 
could  and  might  and  ought  to  have  arrested  Regan  by  virtue  of  the  writ,  if 
they  would  so  have  done,  whereof  defendants  as  sheriiT  during  all  that  time 
had  notice,  yet  defendants,  not  regarding,  &c.,  but  contriving,  &c.,  did  not 
nor  would,  though  often  requested,  at  any  time  take  or  cause  to  be  taken  the 
said  Regan,  as  by  the  writ  they  were  commanded,  but  therein  failed,  &c.: 
by  means  whereof  plaintiff  hath  been  and  is  greatly  injured,  and  deprived 
of  the  means  of  obtaining  the  moneys  so  endorsed  on  the  writ,  &c.,  and  of 
the  said  moneys,  which  are  still  wholly  unpaid,  and  is  likely  to  lose  the 
same. 

The  second  count,  after  an  inducement  as  in  the  first  count,  alleged  that 
Regan,  at  the  time  of  the  delivery,  &c.,  and  thence  until  the  commencement, 
^  &c.,  was  within  the  bailiwick,  &c.,  and,  as  before,  that  defendants 

-1  ^omitted  to  take,  &c.,  although,  &c.,  and  that  they  falsely  returned 
Non  est  inventus,  whereas  Regan  was  found,  and  might  have  been  taken  and 
arrested  according  to  the  exigency  of  the  writ :  by  means  of  which  return, 
and  the  non-observance  of  the  writ,  plain tiflf  hath  been  and  is  injured  and 
delayed  in  recovering  his  said  debt,  and  is  likely  to  lose  the  same,  and  hadi 
incurred  costs,  &c.,  and  is  likely  to  lose  the  means  of  recovering  bis  com 
expended  in  the  suit  against  Regan,  amounting,  &c. 
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Ple&<i«  1.  Not  guilty.  2.  To  the  first  count,  that  Regan,  during  the 
time  mentioned,  was  not  within  the  bailiwick,  nor  could,  nor  might,  nor 
ought  defendants  to  have  arrested  him  in  manner  and  form,  &c.  3.  The 
like  plea  to  the  second  count.     Issues  thereon. 

On  the  trial,  before  Wightman,  J.,  at  the  sittings  in  Middlesex  after 
Michaelmas  term,  1843,  it  appeared  that  Regan  was  a  trader,  carrying  on 
business  in  London.  The  writ  against  him  was  placed  in  the  sheriflf's  hands 
on  November  12th,  1842.  Regan  absented  himself  from  town  on  the  10th, 
knowing  that  judgment  had  been  signed ;  he  returned  on  the  5th  of  Decem- 
ber, having  in  the  mean  time  petitioned  the  Court  of  Bankruptcy  for  a  pro- 
tection under  stat.  5  &  6  Vict.  c.  116,  s.  1.     The  protection  was  granted 
on  December  6th.     Evidence  was  given  on  the  plaintiff's  part  to  show  that, 
between  November  12th  and  December  6th,  the  defendants  might,  with  due 
diligence,  have  arrested  Regan,  and  that,  if  he  had  been  arrested,  the  plain- 
tiflf  might  have  recovered  some  portion  of  the  debt.     Plaintiff  obtained  an 
order  to  the  sheriff  to  return  the  writ ;  and  he,  on  December  29th,  returned 
Non  est  inventus.     Regan's  petition  aflerwards  came  on  for  hearing,  and 
was  discharged.     Plaintiff  then  caused  Regan  to  be  arrested  on  an  alias 
ca.  sa. ;  •w^hereupon  Regan  petitioned  the  Insolvent  Debtors'  Court 
and  obtained  his  discharge,  plaintiff  receiving  no  satisfaction  for  his     *- 
debt.    Wightman,  J.,  left  it  to  the  jury  to  say,  in  the  first  place,  whether 
defendants  could,  with  reasonable  diligence,  have  arrested  Regan  between 
November  12th  and  December  6th;  and  secondly,  if  the  defendants  could 
have  arrested,  what  damage  the  plaintiff  had  sustained  by  the  default ;  and 
bis  lordship  observed  that,  if  the  defendants  were  in  default,  the  plaintiff 
would,  at  all  events,  be  entitled  to  nominal  damages ;  but  Kennedy ^  for  the 
defendants,  referred  to  WUUams  v.  Mosiyn^  4  M.  &  W.  145 ;  and  Wight- 
man,  J.,  then  said  to  the  jury :  « If  you  think  there  was  some  default,  then 
I  will  ask  whether  you  think  there  was  any  damage.     If  you  think  it  was 
useless  to  take  Regan,  and  that  the  plaintiff  sustained  no  damage  by  the 
omission,  you  will  tell  me  so."     The  jury  found  that  the  sheriff  was  in 
default,  but  that  the  plaintiff  had  sustained  no  damage ;  and  the  learned 
judge  directed  a  verdict  for  the  defendants,  giving  leave  to  move  to  enter  a 
verdict  for  the  plaintiff  as  after  mentioned. 

Warren^  in  Hilary  term,  1844,  obtained  a  rule  to  show  cause  why  a  ver- 
dict should  not  be  entered  for  the  plaintiff  for  the  full  amount  of  the  judg- 
ment debt,  or  for  nominal  damages. 

Kennedy  now  showed  cause.  As  to  the  suggestion  that  a  verdict  should 
be  entered  for  the  whole  debt ;  even  in  the  case  of  an  escape,  if  the  plain- 
tiff proceeds  by  action  of  debt  on  statute,  (Westm.  2,  1  stat.  13  £d.  1, 
c.  11,  and  1  R.  2,  c.  12,)  he  is  entitled  to  recover  the  'whole  p^^--, 
debt,(a)  but,  if  he  sues  in  case,  he  will  recover  such  damages  only  ^ 
as  the  jury  choose  to  give :  note  (2)  to  Janes  v.  Pape^  1  Wms,  Saund.  38.(&} 

(a)  See  nowitat  6  4&  6  Vict  c.  08,  a.  81. 

lb)  Aod  note  (1),  ibid.  6lh  ed.    See  Raoenteroft  t.  Eylea,  %  Wili.  S94. 
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The  only  question,  therefore,  that  can  arise  here  is,  Aether  or  not  the 
plaintiff  should  have  nominal  damages.  Williams  v.  Mostyn^  4  M.  &  W. 
145,  shows  that  he  is  not  entitled  even  to  these.  It  will  be  suggested 
on  the  other  side  that  Williams  v.  Mostyn  was  a  case  of  default  on  mesne 
process,  whereas  here  the  process  was  final.  But  the  judgment  does  not 
depend  upon  that  distinction:  a  more  substantial  one  is  between  the 
cases  where  the  sheriff,  on  final  process,  has  once  arrested  the  debtor  bat 
has  let  him  escape,  and  where  no  arrest  has  ever  been  made.  Brovm  v. 
Jarvis,  1  M.  &  W.  704,  S.  C.  Tyr.  &  G.  1033,  was  a  case  of  the  lattci 
description,  arising  on  mesne  process;  and  the  doubt  there  felt  was,  whether 
the  plaintiff  could  recover  without  proof  of  damage.  In  the  case  of  an 
escape  the  law  contemplates  some  damage  as  necessarily  accruing :  thus  it 
was  said,  in  Qgnel  and  Paston's  Case^  2  Leon.  84,  87, 88,  « that  upon  the 
escape,  the  common  law  gave  an  action  upon  the  case  against  the  sheriff; 
and  the  reason  why  the  sheriff  shall  be  charged,  is,  that  one  cannot  be  ia 
execution  but  once ;  and  then  if  the  sheriff  should  not  be  charged,  the 
party  plaintiff  should  by  negligence  of  the  sheriff  lose  his  suit,  and  also  bis 
debt."  The  consequences  of  an  escape  to  the  plaintiff  are  pointed  out  in 
Atkinson  v.  Jameson j  5  T.  R.  25,  and  Filewood  v.  Clement ^  6  Dowl.  P.  C. 
^  508.    But,  where  there  has  been  no  ^escape,  the  reasons  of  the 

-'  decision  in  Williams  v.  Mostyn  apply,  whether  the  process  be 
mesne  or  final.  Barker  v.  Gi'een^  2  Bing.  317,  may  be  cited  on  the  other 
side,  but  is  contrary  to  the  more  fully  considered  decision  in  Planck  v. 
^nderson^  5  T.  R.  37,  and  is  virtually  overruled  by  the  Court  of  Exchequer, 
in  Williams  v.  Mostyn.  In  Lewis  v.  Morland^  2  B.  &  Aid.  56,  this  court 
acted  upon  the  principle  that,  where  no  actual  damage  has  been  sustained 
by  an  ofiicer's  omission,  the  party  complaining  of  it  cannot  recover.  The 
jury  here  have  not  found  that  the  defendant  ought  to  have  arrested  RegtO; 
as  the  declaration  alleges.  Nor  does  it  appear  to  have  been  even  possible 
that  damage  should  have  resulted  from  the  omission :  and  it  is  a  principle 
that  in  actions  of  tort  (with  some  exceptions  which  do  not  include  the  pre- 
sent case)  damage  is  the  gist  of  the  action.  [Lord  Denman,  C.  J.  FfTA 
liams  V.  Mostyn  was  a  good  deal  considered  in  a  later  case  in  this  court.(a) 
WarreUy  contrd.  It  is  a  mistake  to  say  that  no  wrong  appears  in  this  case 
by  which  damages  can  be  measured.  The  sheriff  committed  a  gross  viola- 
tion of  his  duty  to  the  plaintiff,  in  neglecting  for  three  weeks  to  execute  his 
process.  It  is  no  answer  to  allege  that  actual  pecuniary  damage  is  not 
shown :  the  law  presumes  damage  where  there  is  clear  injury  to  a  right. 
That  was  the  principle  relied  upon  by  Holt,  C.  J.,  in  Ashby  v.  Wlak^ 
2  Ld.  Ray.  938,  958.  The  present  case  is  analogous  to  MarzetH  v.  WO' 
UamSy  1  B.  &  Ad.  415,  where  this  court  held  that  a  party  might  recover  in 
*case  against  his  banker  for  improperly  refusing  to  honour  his  check, 

-1     though  no  specific  damage  had  resulted.    The  action  there  was 
founded  on  contract ;  but  the  want  of  that  circumstance  makes  no  material 

(o)  FnMAj  WySe  v.  Birek,  4  Q.  B.  660. 
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distinction  where  there  is  a  clear  duty  and  a  breach  of  It  shown.     In  each 
case   nominal   damages  at  least  are  recoverable.     In   Barker  v.  Green^ 
2  Bing.  317,  the  Court  of  Common  Pleas  held  that  »<  if  theie  was  a  breach 
of  duty  the  law  would  presume  some  damage  :^'  and  that  case  is  not  over- 
ruled by  the  observations  upon  it  in  Williams  v.  Mostyn^  4  M.  &  W.  145. 
[Lord   Denman,  C.  J.,  referred   to  Bales  v.   Wingfield^  4  Q.  B.  580, 
note  (a).]     It  would  lead  to  serious  irregularities  if  a  sherifT  were  allowed 
to  say,  «( true,  I  have  neglected  my  duty,  but  you  cannot  show  that  I  have 
done  any  wrong."     [Lord  Denman,  C.  J.   You  assume  that  we  give  no 
weight  to  the  argument  on  the  omission  by  the  jury  to  find  that  the  sheriff 
ought  to  have  arrested.  You  will  probably  say  that  the  opportunity  involves 
the  duty.]     That  is  so.     [Lord  Denman,  C.  J.  We  are  of  that  opinion.] 
The  distinction  between  escape  and  omission  to  arrest  is  not  relevant  to  this 
case:  the  distinction  between  defaults  in  the  execution  of  mesne  and  final 
process  is  material,  and  makes  Williams  v.  Mostyn  a  clear  authority  for 
the  present  plaintifi".     The  Court  of  Exchequer  there  laid  it  down  that, 
when  a  prisoner  is  in  execution  on  final  process,  the  creditor  has  a  right  to 
the  body  of  his  debtor  every  hour  till  the  debt  is  paid :  but,  on  mesne  pro« 
cess,  his  right  is  only  to  have  the  defendant  in  custody  whenever  he  chooses 
to  remove  or  declare  against  him :  and  the  duty  of  the  sheriff  is  correlative 
with  •these  rights  respectively.    In  the  latter  case,  if  the  creditor      ^ 
has  not  in  fact  lost  an  opportunity  of  removing  or  declaring,  he  has     t 
suflered  no  injury :  in  the  former  he  is  injured  if  his  right  to  detain  the  body 
of  the  debtor  is  interrupted  at  any  moment.     The  same  argument  applies 
where  the  debtor,  in  either  case,  goes  at  large  wfter  process  issued,  by  the 
sherifi*'s  laches  in  not  arresting.   Further,  the  plaintiff  here  ought  to.iecover 
more  than  nominal  damages.     It  is  true  that  the  debtor  became  insolvent 
soon  afier  process  issued :  but  it  is  uncertain  what  chance  the^  plaint  iff  might 
have  had  of  recovering  his  whole  debt  if  the  ca.  sa.  had  been  executed ; 
aad,  in  such  a  case,  if  the  defendant,  by  his  own  wrong,  puts  it  out  of  the 
plaintiff's  power  to  measure  the  damages,  he  is  liable  to  the  whole  claioi. 
Here,  consequently,  the  judgment  debt  must  be  the  measure. 

Lord  Denman,  C.  J.  As  the  finding  of  the  jury  is  that  the  sheriff  did 
not  do  his  duty,  the  rule  must  be  absolute  for  nominal  damages.  When,  the 
clear  right  of  a  party  is  invaded  in  consequence  of  another's  breach  of  duty, 
he  must  be  entided  to  an  action  against  that  party  for  some  amount.  There 
is  no  authority  to  the  contrary.  Williams  v.  Mostyn^  4  M.  &  W.  145,  is 
expressly  to  the  point,  if  what  is  said  there  be  applied  to  the  case  where  the 
debtor  might  be  arrested,  but  is  not.  The  Court  of  Exchequer  said  there 
that,  if  a  debtor  is  arrested  on  final  process  and  escapes,  there  is  a  cause  of 
action,  though  no  pecuniary  damage  be  shown  ;  the  creditor  has  a  right  to 
have  the  body  in  jail ;  and  the  escape  of  the  debtor,  for  ever  so*  shodt  a 
^e,  is  necessarily  •a  damage  to  him  ;  and  the  action  for  an  escape  r-^^^--. 
lies.  But,  as  to  thfe  amount  of  damages,  the  plaintiff  in  such  a  ^ 
case  cannot  say  that  he  has  lost  the  whole  debt.  He  has  lost  the  body  of 
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ihe  debtor ;  but  it  must  still  be  a  question  ivhat  that  loss  amounts  to ;  and 
that  will  be  only  so  much  as  the  jury  think  the  detention  would  have  been 
worth.  Then,  if  no  real  loss  has  been  sustained,  the  case  becomes  like 
Marzetli  v.  Williams^  1  B.  &  Ad.  415 ;  the  action  lies  for  some  damages, 
though  not  for  any  particular  amount. 

Williams,  J.  I  am  of  the  same  opinion.  The  special  finding  of  the 
jury  is  immaterial,  except  as  to  the  amount  of  damages.  An  action  did 
accrue  by  reason  of  the  defendant's  neglect  of  duty ;  so  far,  the  plaintiflPs 
claim  is  supported ;  and,  under  the  circumstances,  he  is  entitled  to  nombal 
damages. 

Coleridge,  J.  There  would  be  no  difficulty  here  but  for  the  case  of 
Williams  v.  Mostyn^  4  M.  &  W.  145 ;  but  that  shows  a  distinction  be- 
tween mesne  and  final  process.  The  Court  of  Exchequer  ground  their 
judgment  on  the  nature  of  the  right  supposed  to  be  infringed.  If  the  plaio- 
tifThas  taken  the  prisoner  in  execution,  he  has  a  right  to  the  detention  of 
the  body  at  all  times ;  and  the  loss  of  that  advantage  for  an  hour  is  an 
infringement  of  the  right.  That  applies  to  the  case  where,  final  process 
having  issued,  the  sheriff  negligently  omits  to  arrest.  There,  the  plaintiflf 
has  a  right  of  action  for  the  very  first  hour  during  which  the  sheriff  might 
arrest,  but  does  not.     But  the  amount  of  damages  is  a  question  for  the 

•4761  J^'^y*  *^^'  ^^^^'^  contends  that  they  must  be  measured  by  the 
whole  amount  of  the  debt.  But  it  is  equally  open  to  the  defend- 
ants' counsel  to  say  that,  if  the  debtor  had  been  taken,  no  part  of  the  debt 
might  have  been  recovered.  And  there  is  a  material  distinction  between 
the  cases  where  the  sheriff  has  omitted  to  arrest,  and  where  he  has  arrested 
and  the  prisoner  has  escaped.  In  the  latter  case  it  may  be  said  that  the 
whole  debt  is  lost  in  solido ;  but,  where  no  arrest  has  been  made,  the  debtor 
may  be  arrested  the  next  day,  and  the  debt  so  recovered.  Then  ought  the 
plaintiflf  to  recover  his  whole  debt  in  the  action  against  the  sheriflf?  These 
considerations  show  that  it  must  always  be  an  open  question  for  the  jury 
what  damage  has  been  sustained. 

WiGHTMAN,  J.  The  plaintiflf  here  certainly  lost  the  benefit  of  a  right 
which  he  had  to  detain  the  body  of  the  debtor.  That  right  may  have  been 
of  no  value ;  but  still  there  was  some  damage.  The  case  is  distinguishable 
from  Williams  v.  Mostyn^  4  M.  &  W.  145,  and  from  Planck  v.  ^nderson^ 
5  T.  R.  37,  on  the  authority  of  which  Williams  v.  Mostyn  was  decided. 
In  those  cases  the  plaintiflf  was  not  at  any  time  delayed ;  the  suit  always 
proceeded  effectually.  Here  the  plaintiflf  lost  any  satisfaction  he  might 
have  obtained  by  the  detention  of  the  debtor  so  long  as  the  sheriflf  was  in 
default. 

Rule  absolute  to  enter  verdict  for  nominal  damages. 
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Certun  penooi  propoang  to  form  a  company  applied  to  defendant  to  become  president,  to  which 
he  aMented,  and  permitted  himself  to  be  publicly  named  as  president  of  such  intended  com- 
pany. The  company  was  never  formed ;  but  meetings  preliminary  to  the  formation  of  it 
were  held,  at  one  of  which  defendant  presided. 

Htldj  that  a  jury  might,  if  they  thought  fit,  infer  that  defendant  by  his  conduct  held  himself  out 
as  contracting  for  work  to  be  done  in  respect  of  such  preliminary  proceedings,  though  the 
order  for  such  work  and  labour  was  not  directly  given  by  the  defendant  And  that  defeoidant, 
if  he  so  held  himself  out,  was  liable  for  the  work  performed. 

Assumpsit  for  goods  sold  and  delivered ,  work  and  laboufi  money  paid, 
money  had  and  received,  and  on  an  account  stated. 

The  bill  of  particulars  contained  charges  for  work  performed  in  printing 
prospectuses,  pamphlets,  &c.,  and  for  the  materials  therein  employed. 

Plea :  Non  assumpsit.    Issue  thereon. 

The  cause  was  tried  before  Lord  Denscan,  C.  J.,  at  the  Guildhall  sittings 
after  Trinity  term,  1844 ;  when  a  verdict  was  found  for  the  plaintiff,  under 
circumstances  which  appear  sufficiently  by  the  judgment  of  the  court. 

KeUy^  on  this  day,  moved  (a)  for  a  rule  nisi  for  a  nonsuit  or  a  new  trial. 

Cur.  adv,  vtUL 

Lord  Dehman,  C.  J.,  in  this  term,  (November  25th,)  delivered  judgment 
as  follows. 

I  was  desired  to  direct  a  nonsuit,  because  there  was  no  evidence  to  show 
the  defendant's  liability.  I  thought  this  impossible,  as  some  proof  was 
given  of  acts  done  by  the  defendant,  on  the  effect  of  which  the  plaintiff  had 
a  right  to  take  the  jury's  opinion.  The  case  of  Wood  against  the  same 
defendant  was  quoted,(i)  in  which  the  chief  justice  of  the  Common  Pleas 
bad  laid  down  the  law,  and  summed  up  strongly  for  the  defendant.  I 
^adopted  the  same  course,  and  laid  down  the  law,  I  believe,  in  the  r»47o 
very  words  there  employed,  observing,  also,  that  there  appeared 
strong  reason  to  suppose  that  credit  was  given  here  to  other  persons,  previ- 
ously the  plaintiff's  customers,  and  not  to  the  defendant.  The  jury  in  the 
Common  JPleas  found  their  verdict  for  the  defendant.  Here  they  found  for 
the  plaintiff.  And  a  motion  has  been  made  for  a  rule  to  show  cause  why 
there  should  not  be  a  nonsuit,  or  a  new  trial.  . 

We  expressed  our  opinion  that  there  was  no  ground  for  nonsuit.  Certain 
persons  determined  to  form  an  emigration  society,  with  a  deed  of  settle- 
ment. They  held  some  meetings,  and  afterwards  obtained  the  defendant's 
Consent  to  be  named  president  of  that  society.  Some  meetings  were  held 
afterwards,  at  one  of  which  the  defendant  acted  as  president,  and  signed 
resolutions  there  agreed  on ;  among  others,  that  their  proceedings  should 
be  printed.  He  had  been  publicly  held  out  as  president  of  the  intended 
usociation,  in  papers  regularly  transmitted  to  him.    His  grace  had  also 

(a)  Befim  Loid  Denraan,  C.  J.,  WiUumfl,  Coloridge^  and  Wightman,  Js. 
(6)  Wood^.TkiDuikeofArgifH9iU.A,Q.99S. 
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informed  the  lord  mayor,  in  a  correspondence  relating  to  some  Nulors 
engaged  in  the  Company's  service,  that  he  had  at  one  time  been  a  pro- 
prietor, but  had  withdrawn  from  the  company. 

On  these  facts,  I  asked  the  jury  whether  the  defendant  had  held  himself 
out  as  intending  to  pay  for  the  work  charged.  They  thought  be  bad,  and 
fixed  him  with  (he  amount. 

It  did  not  appear  that  the  company  had  ever  been  formed  accordFiig  to 
its  intended  constitution.  But  it  may  be  proper  to  distinguish  between  acte 
done  by  the  company  in  execution  of  their  project,  and  acts  done  by  thote 
*A^q^  ^^0  ^^'^  meetings  preliminary  to  the  ^erection  of  that  company. 
In  the  former  character,  the  tradesman  may  be  bound  to  show 
that  it  was  so  created  according  to  the  announced  terms :  he  might  have 
no  right  to  separate  the  statement,  in  a  prospectus  or  any  similar  publica- 
tion, that  the  defendant  meant  to  be  a  member,  from  the  accompanying 
statement  that  no  company  was  to  exist  till  a  certain  capital  was  raised,  or 
a  certain  amount  paid,  or  any  other  condition  precedent  complied  with. 
But,  when  persons  meet  to  prepare  the  measures  necessary  for  calling  the 
society  into  existence,  attendance  on  such  meeting  and  concurrence  in  such 
measures  may  be  strong  evidence  that  any  individual  there  present,  and 
taking  part  in  the  proceedings,  held  himself  out  as  a  paymaster  to  all  who 
executed  their  orders ;  and,  though  not  liable  as  a  member  or  a  shareholder^ 
yet  his  declared  intention  to  become  the  president  or  a  member  in  what- 
ever event,  or  to  take  a  share  under  any  conditions,  may  be  material 
evidence  to  show  that  he  authorized  contracts  with  those  whose  services 
were  required  by  what  may  be  called  the  constituent  body. 

In  this  case  the  work  done  by  the  plaintiff  was  obviously  necessary  for 
their  purposes.  Part  of  it  was  ordered  in  the  defendant's  presence,  by  a 
resolution  read  by  the  defendant  from  the  chair.  The  proof  was  not  con« 
elusive:  (he  plaintiff  might  have  been  informed,  or  he  might  have  believed 
from  circumstances,  that  others  were  to  pay  him,  and  that  the  Duke  was 
merely  giving  his  name  and  presence  to  forward  the  general  objects,  with* 
out  taking  any  part  in  employing  him.  The  circumstances  which  might 
fairly  have  led  to  this  inference  were  fully  commented  upon  in  the  sara* 
ming  up.  Bat  we  cannot  say  that  the  jury  have  done  wrong  in  thinking 
*4801  *^^^^  ^W  ^^^  ^^^  absolutely  outweigh  the  defettdant's  conduct  in 
the  particulars  above  mentioned. 

In  Wood^s  action  against  the  same  defendant,(a)  the  claim  was  not 
precisely  of  the  same  nature.  It  was  for  maps,  used  apparently  in  tbe 
execution  of  the  company's  scheme  of  emigration,  the  accompUsbment  of 
the  very  object  for  which  it  was  to  be  formed.  Hence  the  question  was 
properly  confined  to  proof  that  it  was  so  formed,  and  that  the  Duke  of 
Argyll  had  become  a  member  of  it.  There  is  no  difference  between  the 
two  summings  up  ;  nor  is  it  at  all  certain  that  the  same  jury  would 
haye  found  both  the  verdicts. 

(s)  Woodyf.  7U  Duke  of  ArgyU,  0  IL  de  0. 938. 
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Possibly  this  view  might  lead  to  the  opinion  that  the  verdict  is  for  too 
large  a  sum.  Part  of  the  work  may  have  been  properly  charged,  because 
done  for  preliminary  purposes;  part  improperly,  because  done  for  that 
presumed  or  expected  company  which  may  have  never  been  formed,  or 
of  which  the  defendant  may  never  have  been  a  member.  But  this  division 
it  would  not  be  easy  to  make :  it  ought  to  have  been  pointed  out  on  the 
trial,  and  is  not  the  ground  of  the  motion  which  we  now  refuse,  (a)  We 
only  advert  to  it  to  prevent  the  supposition  that  the  jury  have  so  found  their 
verdict  it.  this  case  as  to  infer  the  defendant's  liability  to  every  contract 
made  by  the  supposed  company ;  the  apprehension  of  which  is  stated  to  be 
the  main  reason  for  hb  resistance  to  Mr.  Wood's  demand.  Each  case  of 
this  ^nature  must  depend  on  its  own  circumstances,  with  reference  to 
the  effect  of  the  defendant's  language  and  conduct  on  the  plaintiflC's 
mind.  Rule  refused. 

(a)  Ihe  fint  item  of  the  particulftn  wu  dated  12th  May,  1841 ;  the  last  was  dated  15th 
October,  1843.  The  dtfendent  consented  to  be  president  late  in  May,  1841 ;  the  meeting  at 
which  be  proaided  was  held  in, April,  1842.  The  letter  to  the  lord  mayor  was  written,  and  ail 
the  other  acta  insisted  upon  done,  by  the  defendant,  after  May,  1841. 


Ex  parte  JACQUES  BESSET.    JVbo.  6. 

Uiid«  die  oonTentkni  act,  6  dt  7  Viet  e.  75,  for  committing  and  deliyering  up  to  justice,  on 
requisitioa  by  an  agent  of  the  lung  of  the  French,  persons  accused  of  certain  crimes  done  in 
France,  a  warrant  to  detain  a  party  so  accused  **  until  he  shall  be  discharged  by  due  course  of 
law"  is  insufficient ;  and  the  party  imprisoned  under  it  is  entitled  to  his  discharge  on  habeas  corpus. 

The  hsheas  corpus  for  that  purpose  is  claimable  at  common  law. 

On  habeas  corpus,  and  motion  to  discharge  from  such  imprisonment  for  an  ofience  committed 
abroad,  the  warrant  being  defective,  the  court  (assuming  that  they  could  look  into  the  deposi* 
tions  referred  to  by  the  warrant)  cannot  on  Uieir  own  authority  remand  the  prisoner  as  a 
pefson  ehargad  with  a  crime. 

M.  Chambers,  in  this  term,  (November  2d,)  moved  for  a  habeas  corpus 
directed  to  the  jailer  or  keeper  of  her  majesty^s  jail  or  prison  in  Giltspur 
street,  in  the  city  of  London,  or  his  deputy,  commanding  him  to  have  before 
the  queen  at  Westminster,  immediately,  &c.,  the  body  of  Jacques  Besset, 
being  detained  under  the  custody  of  the  said  jailer,  with  tbe  day  and  cause 
of  his  being  taken  and  detained,  &c.,  to  undergo  and  receive,  &c.  The 
court  granted  the  writ :  and  the  keeper  now  brought  the  prisoner  into  court, 
ind  made  return: 

"  That,  before  the  said  writ  came  to  me,  riz.  on  the  4th  day  of  Novem* 
ber,  1844,  the  said  Jacques  Besset  was  committed  to  my  custody  by  virtue 
of  a  certain  order  or  commitment  {b)  the  tenor  whereof  followeth ;  viz. 

<*  To  all  and  every  the  constables  and  other  officers  of  the  peace  for  the 
oity  of  London  and  the  liberties  thereof,  whom  these  may  concern,  and  to 
fte  keeper  of  the  Giltspur  street  prison,  in  London. 

"I^oodon, )     These  are  in  her  majesty's  name  to  command  you  and  every  of 

to  wit:  \  you  forthwith  safely  to  'convey  and  deliver  into  the  cus-  r^^^Qo 
My  of  the  said  keeper,  the  body  of  Jacques  Besset,  being  charged     '-     ' 

r6)  8n  sCKt  0  ft  7  Vict  e.  75,  sectL  I,  3. 
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before  me,  one  of  her  inAJesty's  justices  of  Ihe  peace  in  and  for  the  said  city 
and  liberties,  by  the  oaths  of  Philip  Antoine  Marhieu  and  others,  taken  and 
svioTu  in  the  presence  and  hearing  of  the  said  Jacques  Besset,  for  that  the 
said  Jacques  Besset  is  accused  of  having  committed  in  France  the  crime  of 
fraudulent  bankruptcy,  as  appears  by  the  warrant  of  arrest  issued  by  a  com- 
petent judge  in  France,  and  duly  authenticated  before  me,  and  as  also  ap- 
pears by  the  warrant  of  one  of  her  majesty's  principal  secretaries  of  state 
lequiring  me  to  take  cognisance  of  such  crime,  the  said  crime  and  the  acts 
done  being  clearly  set  forth  and  proved  before  me  by  the  oa^hs  of  the  said 
Philip  Antoine  Mathieu  and  others,  and  by  the  depositions  of  several  wit« 
nesses,  taken  in  France,  and  duly  proved  by  the  said  Philip  Antoine  Mathieu 
and  others :  whom  you  the  said  keeper  are  hereby  required  to  receive,  and 
him  in  your  custody  safely  keep  until  he  shall  be  discharged  by  due  course 
of  law.  And  for  your  so  doing  this  shall  be  to  you  and  each  of  you  a  suffi- 
cient warrant.  Given  under  my  hand  and  seal  this  23d  day  of  September, 
1844.  Wm.  Magnay, 

«<  Mayor  of  London.' 

«  And  this  is  the  cause,"  &c. 

The  return  having  been  read, 

M.  Chambers  moved  that  the  prisoner  should  be  discharged. 

£.  James  opposed  the  discharge.     First,  it  is  proposed  to  show  by  affi* 

»AQ^i  ^^^^'  *^*'  ^^^  ^^^^  **  *  foreigner,  and  •the  circumstances  under 
-'  which  he  stands  charged  with  crime.  Such  affidavits,  being  merely 
explanatory,  and  not  contradictory  to  the  return,  may  be  received.  [Lord 
Denman,  C.  J.  The  convention  act,  6  &  7  Vict.  c.  75,  under  whidi  the 
prisoner  is  committed,  enacts  (sect.  l)that,.(Mn  case  requisition  be  duly 
made,  pursuant  to  the  said  convention,  in  the  name  of  his  majesty  the  king 
of  the  French,  by  his  ambassador,"  &c.,  (<to  deliver  up  to  justice  any  per- 
son who,  being  accused  of  having  committed"  one  of  certain  speciBed 
crimes  within  the  French  territories,  shall  be  found  within  her  majesty^s  do- 
minions, it  shall  be  lawful  for  one  of  her  majesty's  secretaries  of  state,  by 
his  warrant  to  signify  such  requisition,  and  require  all  justices,  &c.,  to  aid 
in  apprehending  such  person,  and  committing  him  to  jail  for  the  purpose  of 
bis  being  delivered  up  to  justice  according  to  the  convention,  and  there- 
upon it  shall  be  lawful  for  any  justice,  &c.,  to  examine  into  the  charge  od 
oath^  and,  upon  such  evidence  as  would  justify  committing  for  trial  if  the 
crime  of  which  the  party  is  accused  were  committed  here,  «to  issue  bis 
warrant  for  the  apprehension  of  such  person,  and  also  to  commit  the  person 
so  accused  to  jail,  there  to  remain  until  delivered  pursuant  to  such  requisi- 
tion as  aforesaid."  Here  the  commitment  is  <« until  he  shall  be  discharged 
by  due  course  of  law."  How  do  you  get  over  that  objection  ?]  In  the  first 
place  the  prisoner  is  not  in  a  situation  entitling  him  to  the  benefit  of  it.  The 
court  will  look  at  the  depositions,  and,  if  they  see  that  the  party  is  detained 
on  charge  of  a  crime  for  which  he  may  be  tried  in  another  country,  tii^f 
will  remand  him  to  custody.     [Coleridge,  J.    On  what  law  or  statute  do 
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von  consider  the  prisoner's  application  to  be  founded  ?]  It  appears  to  be 
under  *stat  31  Car.  2,  c.  2.  The  object  of  that  act  is  that  parties 
charged  with  <<  criminal  or  supposed  criminal  matters"  shall  not  be  I-  ^^ 
detained  in  prison  for  offences  which  may  be  tried  in  this  country.  The 
provision  in  sect.  3,  that  surety  shall  be  taken  for  the  party's  appearance  in 
the  Court  of  King's  Bench,  or  at  the  next  assizes  or  sessions,  agrees  with 
this  construction.  Stat.  56  G.  3,  c.  100,  is  only  an  extension  of  the  former 
act,  and  does  not  require  any  different  interpretation.  And  in  Rex  *r.  Mack^ 
intoshj  1  Stra.  308,  it  was  held  that  the  statute  of  Charles  did  not  apply  to 
a  person  committed  for  treason  done  in  Scotland.  [Lord  Denman,  C.  J. 
Why  may  not  we  consider  the  writ  as  issued  at  common  law  ?]  If  the  court 
will  not  act  under  the  statute  in  the  case  of  a  person  charged  with  a  crime 
done  abroad,  neither  will  it  interfere  in  such  a  case  at  common  law.  [Lord 
Denman,  C.  J.  According  to  your  argument,  our  jailers  are  jailers  for  France 
without  the  convention.]  If  the  writ  lies,  the  objection  pointed  out  is  not 
fatal  to  the  warrant.  « Discharged  by  due  course  of  law"  means  dis- 
charged by  the  course  pointed  out  in  the  statute,  namely,  by  being  delivered 
up  as  the  enactment  requires.  In  Ex  parte  Chff^y  3  M.  &  S.  203,  a  warrant 
concluding  in  this  form  was  held,  on  habeas  corpus,  sufficiently  certain.  It 
is  true  that  the  warrant  there  (by  which  a  collector  was  committed  for  not 
accounting,  under  stat.  25  G.  3,  c.  41,)  recited  an  adjudication  that  the 
party  should  be  committed  until  he  should  have  made  a  true  and  fair  account, 
and  paid  over  the  moneys  remaining  in  his  hands ;  but  here,  if  reference  be 
made  to  the  convention  act,  the  course  by  which  the  prisoner  is  to  be  dis- 
charged becomes  equally  certain.  •[Wightman,  J.  Suppose  no  p^  .q- 
requisition  is  made  under  sect.  3  of  stat.  6  &  7  Vict.  c.  75,  for  an  '- 
order  to  deliver  the  party  up  to  an  agent  of  the  king  of  the  French.]  At 
the  end  of  two  months  he  will  be  discharged,  under  sect.  4.  In  Mash*s 
Casej  2  W.  Bl.  805,  a  warrant  concluding  «  until  he  shall  be  discharged 
from  thence  by  due  course  of  law"  was  held  insufficient ;  but  there  the  things 
required  for  the  discharge  were  acts  to  be  done  by  the  prisoner  himself. 
[WiGHTifAN,  J.  The  present  case  is  within  the  terms  of  the  judgment  there ; 
that,  where  a  man  is  committed  for  any  crime,  at  common  law  or  by  statute, 
for  which  be  is  punishable  by  indictment,  <<  he  is  to  be  committed,  till  dis- 
charged by  due  course  of  law :  but,  when  it  is  in  pursuance  of  a  special 
authority,  the  terms  of  the  commitment  must  be  special,  and  exactly  pursue 
that  authority."]  Supposing  the  return  here  defective,  it  will  be  a  question 
whether  the  court  will  not  look  into  the  depositions  on  which  the  warrant 
was  granted,  and,  if  they  show  a  crime  committed,  remand  the  prisoner. 
[Wightman,  J.  That  could  be  only  where  a  crime  appeared  for  which  trial 
might  be  in  this  country.  Lord  Denman,  C.  J.  The  depositions  are  nothing 
to  us,  unless  under  the  statute.  Coleridge,  J.  Does  the  statute  give  any 
power  of  this  kind  to  us.^]  It  does  not  limit  the  general  authority  of  the 
court. 
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Sir  F.  TTiesigeTf  so1icitor*generaI,  with  whom  was  Gurnegj  appeared  on 
behalf  of  the  lord  mayor,  but  only  to  abide  such  order  as  the  court  sboud 
make. 

M,  Chambers^  for  the  prisoner,  was  not  further  heard. 
^^^  *Lord  Denman,  C.  J.  I  regret  that,  on  the  first  application  which 

^  has  come  before  us  under  this  statute,  the  warrant  is  so  defective  that 
we  cannot  allow  the  act  to  take  efiect.  Neither  we  nor  the  jailer  have  any 
power  but  such  as  the  statute  gives ;  and  its  provisions  have  not  been  rightly 
pursued.  We  are  asked  to  remand  the  prisoner  on  our  own  authority,  as 
charged  with  a  crime :  but  we  know  nothing  of  the  crime  unless  as  it  is 
brought  before  us  by  the  warrant ;  or,  I  should  rather  say,  we  have  no  au- 
thority of  the  kind  in  such  a  case.  If  we  could  act  in  .the  manner  suggested, 
the  statute  would  have  been  unnecessary.    The  prisoner  must  be  discharged. 

Williams,  Coleridge,  and  Wightman,  Js.,  concurred. 

Lord  Denman,  C.  J.  It  is  proper  that  it  should  be  understood  that  this 
application  ia  at  common  law.  The  statute,  31  Car.  2,  c.  2^  is  not  necessaiy 
to  the  right  of  making  it.  Prisoner  discharged. 


COLLIER  V.  CLARKE.    JVbt;.  6. 
Reported,  6  Q.  B.  467. 
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Where  the  lord  of  a  manor  has  oonvejed  hnd  to  A^  and  afterwaxda  odier  land  to  B.,  and  it 
appean  Uutt  a  narrow  atrip  of  land  paaaed  hy  one  or  other  of  the  convejrancea,  lint  it  » 
doubtful  by  which,  no  presumption  ariaes  in  la*  Air  of  A.  from  the  &ct  that  the  strip  of  Isod 
lies  between  a  highway  and  land  undisputedly  comprised  in  the  conveyance  to  A. 

Where  several  defendants  to  an  action  of  trespass  plesd  Not  guilty,  with  other  pleas,  and  the 
plaintiff  gives  no  evidence  as  against  one  of  them,  such  defendant  is  not  entitled,  as  of  right, 
to  claim  his  acquittal  before  the  case  for  the  defence  is  opened.  And  per  Lord  Denman,  C.  J., 
the  more  oidinaiy  pract«ee  is  not  to  direct  an  acquittal  till  the  case  on  both  aides  ia  closed. 

Trespass.  The  firs^  soant  charged  that  defendants,  to  wit  on,  kc.^  with 
force,  &c.,  broke  and  entered  a  close  of  plaintiff,  situate,  &c^,  (setting  out 
abuttals  north,  south,  east,  and  west ;)  and,  with  feet  in  walking,  &c.  The 
second  count  charged  that  defendants,  on,  &c.,  with  force,  &c.,  broke  and 
entered  another  close  of  plaintiff,  situate,  &c.,  (setting  out  the  same  abuttals, 
with  the  omission  of  the  abuttal  on  the  east  ])  and  then  and  there  cut  down 
the  trees,  to  wit  three  elm  trees,  of  plaintiff,  of  great  value,  &c.,  then  grow- 
ing and  being  in  and  upon  the  last  mentioned  close,  and  also  a  certain  other 
tree  of  plaintiff,  of  great  value,  &c.,  there  growing,  &c.,  (as  before.)  The 
third  count  charged  that  defendaqts,  to  wit  on,  &o.,  seized,  took  and  carried 
away  divers,  to  wit  t.welve,  wagon  loads  of  wood,  ten  wagon  loads  of 
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t^  loads  of  bushes,  and  four  trees,  of  plaiutifi*,  of  great 

.      ^^^  %j    '^  *he  close  in  which,  &c.,  was  not  the  close  of 

'%v>^^ .^^ ^  /V:,  ■'lose  in  which,  &c.,  and  the  trees,  and 

^         ^^^    Z^^^     ^  Tjendoned,  were  not  the  close  and 

<^/-     ^  '   %.  ^^  ^ii  ^     ^^  *  timber,  bushes,  and  trees,  were  not 

^'  ^^iC    ^  ^^5^    ^  '^  ^'^^  ^'^  ^^^  count  mentioned,    -^-«j 

;<  ^      '^  "^i-  "^  '^l  time  when,  &c.,  were  the  close,  soil     L  ^^ 

^''*llk  '^  ^^'^  ^^^  ^^^  William  Harrison  :  justification  by 

/  ^,  and  by  the  command  of  the  said  Hill  and  Harrison. 

.^     '^   /  4  .id  count,  that  the  other  tree  in  that  count  mentioned  was, 

^>  ^/  aen,  &c.,  in  that  count  mentioned,  standing,  growing,  and 

'"•^y,  .e  said  close  in  which,  &c.,  in  that  count  mentioned,  and  that,  at 

jL  time  when,  &c.,  the  said  close  in  that  count  mentioned  was  tbo 

^e,  soil  and  freehold  of  J.  Hill  and  W.  Harrison ;  justification  as  before* 

Replication.     To  the  first,  second,  third,  and  fourth  picas,  »militer.    To 

the  fifth  plea,  that  the  close  in  the  first  count  mentioned  was  not  the  close 

of  J.  Htli  and  W.  Harrison.  To  the  sixth  plea,  that  the  close  in  the  second 

count  mentioned  was  not  the  close  of  J.  Hill  and  W.  Harrison. 

Rejoinder.     Similiter  to  the  replications  to  the  fifth  and  sixth  pleas. 

On  the  trial,  before  Patteson,  J.,  at  the  last  Hampshire  assizes,  it 

appeared  that  the  plaintiff  was  in  the  occupation  of  certab  land  in  the  Isle 

•f  Wight,  near  to  certain  other  land,  of  which  J.  Hill  and  W.  Harrisoa 

were  the  legal  owners.    In.  1723,  the  whole  of  the  land  above  mentioned 

bad  been  in  the  ownership  of  a  person  named  Popham,  who  was  lord  of  a 

manor  comprehending  all.    In  that  year,  Popham  demised  certain  part  of 

it  for  a  term  of  years ;  and  it  was  shown  that  the  land  so  demised  had  now, 

by  renewals  and  assignments,  come  to  the  legal  ownership  of  J.  Hill  and 

W.  Harrison.     In  1727,  Popham  demised  other  parts  of  *his  land    ^^^r>^ 

for  a  term  of  years ;  and  this,  by  renewals  and  assignments,  had    ^ 

now  come  to  the  legal  ownership  of  the  plaintiff.    The  question  between 

the  parties  was  as  to  the  ownership  of  a  strip  of  waste  land,  six  or  seven 

yards  in  breadth,  lying  between  the  land  of  Hill  and  Harrison  and  a  high 

toad.     It  was  admitted  to  have  passed  by  one  or  other  of  the  demises 

aaentioned :  the  plaintiff  contended  that  it  was  comprised  in  the  demise  of 

1727  ;  the  defendants,  that  it  was  comprised  in  that  of  1723.     Neither  the 

names,  nor  admeasurements,,  nor  other  description  of  the  parcels  in  the  two 

demises  afforded  the  means  of  ascertaining  in  which  demise  the  strip  was 

comprehended :  but  evidence  of  acts  of  ownership  was  given  on  both  sides  | 

and,  for  the  defendants^  it  was  further  contended  that  a  presumption,  more 

or  less  strong,  must  be  made  in  favour  of  the  defendants,  from  the  circum* 
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stance  that,  at  the  time  of  the  demise  in  1723,  Popham,  the  owner  of  the 
land  then  demised,  was  owner  of  the  strip  of  land  in  question,  and  woald 
therefore  most  probably  have  demiser^  the  whole  up  to  the  road.     The 
learned  judge  told  the  jury  that  such  a  yr  sumption  would  be  proper  if  the 
question  were  between  the  lord  of  the  manor  and  the  owner  of  the  freehold 
of  the  demised  property ;  but  that  no  such  presumption  could  be  made  in 
a  dispute  between  two  parties  both  claiming  by  demises  under  the  same 
owner  of  the  freehold.     Evidence  was  also  given  by  the  plaintiff  that  all 
the  defendants,  except  the  defendant  Hill,  had  joined  in  cutting  down  a 
tree,  and,  in  doing  so,  had  gone  over  the  strip  of  land  in  question  ;  but  it 
appeared  doubtful  whether  the  tree  stood  within  the  strip.     At  the  close  of 
the  plaintiflT's  case,  no  evidence  having  been  given  to  implicate  the  defend- 
ant  Hill,  the  counsel  *for  the  defendants  claimed  an  acquittal  for 
J    him  before  opening  the  case  for  the  defence :  but  the  learned  judge 
refused  so  to  direct :  and  evidence  connecting  the  defendant  Hill  with  the 
acts  done  came  out  in  the  course  of  the  case  for  the  defendants.     The  jury 
were  of  opinion  that  he  had  taken  a  part  in  the  trespass,  that  the  strip  of 
land  in  question  belonged  to  the  plaintiff,  and  that  the  tree  stood  within  the 
land  belonging  to  the  defendants,  but  that,  in  going  to  cut  down  the  tree, 
the  defendants  had  trespassed  on  the  strip  of  land.     Venlict,  on  the  issue 
on  the  first  plea,  for  the  plaintiff:  on  the  issue  on  the  second  plea,  for  the 
plaintiflT:  on  the  issue  on  the  third  plea,  for  the  plaintiff  as  to  all  but  the 
trees,  and,  as  to  them,  for  the  defendants:  on  the  issue  on  the  fourth  plea, 
for  the  defendants :  on  the  issue  on  the  fifth  plea,  for  the  plaintiff:  on  the 
issue  on  the  sixth  plea,  for  the  plaintiff. 

Cockbum^  for  the  defendants,  now  moved  for  a  new  trial.  First,  the 
learned  judge  misdirected  the  jury  in  telling  them  that  no  presumption  could 
arise  as  to  the  strip  of  waste  land  having  been  included  in  the  demise  of 
1723.  The  question  is  not  as  to  the  weight  of  the  presumption,  but 
whether  such  presumption  was  to  be  altogether  excluded  from  the  con- 
sideration of  the  jury.  It  would  undoubtedly  have  arisen  against  the  owner 
of  the  manor :  Doe  dem.  Pring  v.  Pearsey^  7  B.  &  C.  304.  It  cannot  be 
destroyed  by  the  lord  afterwards  making  a  second  grant:  whateveir  was 
evidence  against  the  lord  would  be  evidence  against  his  grantee.  [Pat- 
TESON,  J.  I  cannot  see  any  ground  for  the  presumption  in  your  case.  The 
•AQi  1  *^^y  ^"  which  such  a  presumption  is  said  to  arise  is,  that  the  road 
-'  has  been  granted  by  the  owners  of  the  adjoining  land,  and  that  their 
ownership  therefore  extends  up  to  the  middle  of  the  road ;  but  how  can  that 
argument  apply  when  the  whole  has  belonged  to  one  person,  who  has  granted 
a  part  to  one  grantee  and  a  part  to  another  ?  Lord  Denman,  C.  J.  I  always 
thought  that  presumptions  of  this  nature  were  put  too  widely.](a) 

Next,  Hill  was  entitled  to  his  acquittal  at  the  close  of  the  plaintiflPs  case. 
In  Child  V.  Chamberlain^  1  Moo.  &  Rob.  318,  Parke,  J.,  said,  <(  It  is  now 
perfectly  settled  by  the  unanimous  decision  of  all  the  judges,  that  when  at 

(a)  SeeRexy, Hat/leU, 4 A.dc E.  156, 164. 
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the  dose  of  the  plaintiff's  case  there  is  no  evidence  against  a  particular 
defendant,  that  defendant  is  then  entitled  to  an  acquittal.  In  c-onsequence 
of  the  discrepancy  of  practice  of  different  judges,  the  matter  was  brought 
before  them  all,  and  they  have  determined  on  that  rule."  In  Hawkesworifi 
V.  Showier^  12  M.  &  W.  45,  48,  Lord  Abingeb  stated  that  the  rule  actea 
upon  by  the  judges  was  <«  that  a  defendant  in  trespass  shall  not  be  acquittea 
for  the  purpose  of  giving  evidence,  till  the  evidence  on  the  part  of  the  plain* 
tiff  has  been  concluded  ;"  thus  assuming  that,  at  that  step,  the  acquittal 
should  be  taken.  [Lord  Denman,  C.  J.  In  Sawell  v.  Champion^  6  A.  &  £• 
4D7,  415,  we  held  that  this  was  discretionary  with  the  judge  ;  and  the  more 
usual  practice  certainly  is  to  let  the  whole  case  go  on.  Where  one  party  is 
acquitted,  be  might  be  called  for  the  defence,  and  prove  that  he,  and  not 
any  of  the  other  defendants,  was  the  real  wrong-doer.  I  know  of  no  meet- 
ing  of  the  judges  at  ^which  any  such  resolution  has  been  come  to  p«  .q^^ 
as  that  spoken  of  in  Child  v.  Chamherlainy  1  Moo.  &  Rob.  318.  ^  ^^ 
Per  Curiam,{a)  Rule  refused. 

(a)  Lord  Denman,  C.  J^  Patteion,  Williami»  and  Coleridge,  Ji. 


DOE  on  the  demise  of  ROBINSON  v.  BOUSFIELD.    Mv.  7 

Tenant  of  copyhold  demiwd  to  A.  from  year  to  year,  and,  pending  such  demise,  made  a  leaaa 
of  the  reveraioa  for  twelve  years  to  B.,  contrary  to  the  custom  of  the  manor,  by  which  no 
tenant  might  demise  without  license  for  more  than  three  years.  In  ejectment  by  B.  against 
the  yearly  tenant  whose  term  had  expired,  Heldf  that  defendant  could  not  allege  the  invalidity 
of  the  twelve  years*  lease : 

For  a  lease  made  contrary  to  custom  is  good  against  all  but  the  lord;  and,  even  as  between 
parties  to  the  lease  and  the  lord,  the  demise  against  custom  is  only  a  ground  of  forfeitttzc^ 
which  the  lord  may  waive. 

Ejectment  for  lands  in  Westmoreland.  On  the  trial,  before  Pol- 
lock, C.  B.,  at  the  last  Summer  assizes  at  Appleby,  the  plaintiff  bad  a 
verdict. 

Knowles  now  moved,(&)  by  leave  reserved  at  the  trial,  for  a  rule  to  show 
cause  why  a  nonsuit  should  not  be  entered.  The  facts  and  ground  of 
motion  will  appear  sufficiently  by  the  judgment  of  the  court,  which  was 
delivered  in  this  term,  (November  25ih,)  by 

Lord  Denman,  C.  J.  In  this  case,  tried  before  the  lord  chief  baron,  at 
Appleby,  Mr.  KnowleSy  by  leave,  moved  to  enter  a  nonsuit.  The  lessor  of 
the  plaintiff  claimed  under  a  lease  for  twelve  years,  granted  by  Scott,  a 
copyholder  of  the  manor  of  Brough.  By  the  custom  of  the  manor,  the 
tenants  may  demise,  without  license,  *for  three  years  and  no  more.  ^ 
The  defendant  had  been  tenant  from  year  to  year,  of  Scott,  and  L 
^as  holding  over  after  notice  to  quit. 

It  was  objected  that  the  lease  for  twelve  years,  being  not  warranted  by 
^e  custom,  was  void,  and  conferred  no  title  on  the  lessor  of  the  p.amtiff :  fo: 

(I)  Befim  Loid  Denman,  C.  J,  Pttttefooa  WiUiamib  ud  Coleridge,  Jib 
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wiiich  Jackson  v.  Jfealj  Cro.  Eliz.  394,  was  cited,  in  which  it  was  held  that 
ft  lease  by  a  copyholder  who  had  obtained  a  licensej  and  made  a  lease  not 
warranted  by  it,  was  void,  and  the  lessee  could  not  matntatn  ejectione 
finnae  against  a  stranger.  In  the  same  volume,  however,  in  Haddon  v. 
Jlrrowsmithf  Cn>.  Eliz.  461,  S.  C.  Owen,  72,  it  is  said  by  counsel  ia 
argument  that  it  hath  been  here  adjudged  that  lessee  for  years  of  a  copy* 
hold,  which  ia  made  without  license  of  the  lord»  may  maintain  an  ejectione 
firmae,  becauie  he  is  lessee^  against  all  btd  the  lord.  And  there  Gautiv,  J., 
said  that  a  lease  not  warranted  by  the  license  was  good  betwixt  the  lessor 
and  lessee,  and  against  all  strangers.{a)  And,  even  as  against  the  lord, 
a  lease  not  warranted  by  the  custom  may  become  good  ;  for  it  was  held  in 
The  Lady  Montague^s  Case,  Cro.  Jac.  301,  that  <<  if  a  copyholder  makes  a 
lease  of  his  copyhold  land  contrary  to  the  custom ;  and  the  lord  of  the 
manor  dies  before  his  entry  or  seizure  for  the  forfeiture ;  that  he  or  they  ia 
reversion  or  remainder  shall  never  take  advantage  of  the  forfeiture  done  or 
committed  before  his  or  their  time."  The  same  law  will  be  found  in 
Eastcourt  v.  Weeks^  1  Salk.  186. 

*  These  cases  are  important  as  establishing  that  a  lease  beyond  the 
-'  custom  is  not  void,  but  only  a  ground  of  forfeiture,  which  may  be 
waived  by  the  lord,  and  which  the  reversioner  even  cannot  avail  himself  of, 
much  less  a  mere  stranger.  There  is  no  ground,  therefore,  for  the  present 
application :  and  we  do  not  wish  to  encourage  a  doubt  upon  the  matter  by 
granting  a  rule.     There  will  be  no  rule.  Rule  refused. 

(a)  Kiiowlafl»  in  mofviiig,  adverted  to  a  mggeaCioD  made  by  the  lord  chief  baron  at  tiie 
(zial,  that  the  leaae,  though  bad  fi>r  twelve  yean,  might  take  effect  for  threes  In  answer  to  tfaia» 
Knowles  rafiBnred  to  Conu  Dig.  Copyhold,  (K  3,)  and  Haddon  ▼.  ArrowomiUk,  Owen,  79^ 
then  cited. 


DALLY  V.  POOLLY.    JVbr.  8. 

An  agreement  by  plaintifi^  (an  attorney,)  defendant  and  B.  set  forth  that,  *^  in  consideration''  of 
B.  having  agreed  to  pay  to  defendant  his  claim  against  B^  and  certain  costs  out  of  the  pro* 
oeeds  to  arise  from  the  reeoveiy  by  B.  in  an  action  of  B.  against  J^  defendant  undertook  tr 
pay  plaintiff  all  coats  incurred  by  him  in  praaeciiting  the  action  of  B.  against  J^  plaintiff 
thereby  agreeing  with  defendant  to  bring  the  same. 

Held  that,  in  assumpsit  on  this  agreement,  the  consideration  was  rightly  described  to  be  tha 
plaintifi)  at  the  request  of  defendant,  would,  witb  B.'a  assent,  prosecute  the  action  of  8 

AssuMPsrr.  The  declaration  charged  that,  whereas  one  James  Belton, 
before  and  at  the  time  of  the  making  of  the  promise  of  defendant  after  next 
mentionedy  was  indebted  to  defendant  in  a  certain  sum,  to  wit  100/.,  and 
defendant  had  before  then  commenced  an  action  of  debt  in  the  Excheqti^r 
against  Belton  for  the  recovery  of  the  said  sum;  and  whereas  also  one 
Edward  Jarrett  was,  before  then,  indebted  to  Belton  in  a  certain  other  sum 
of  money,  to  wit,  bOO/. ;  and  whereas^  also,  before  and  at  the  time  of  the 
making  of  the  promise  of  defendant  nest  afler  mentioned,  to  wir,  8th  Dt* 
cember,  1841 ,  it  was  proposed  by  and  between  Belioaand  defendant  that 
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tMtoQ  $hoold  eommenoe  ao  Bdion  against  Jarrett  for  the  recovery  of  the 
money  so  due  from  Jarrett  to  Belton,  and  that  Belton,  out  of  the  proceeds 
to  arise  by  recovery  of  the  amount  of  claim  against  Jarrett  in  the  said  last 

mentioned  action^  should  pay  to  defendant  *the  said  sum  so  due  and 
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owing  from  Belton  to  defendant,  and  costs  as  between  attorney  and     ^ 

client  in  the  said  action  so  brought  by  defendant  against  Belton  ;  and  whereas 
also  plaintiff,  before  and  at  the  time  of  the  making  of  the  promise  of  defendant 
next  after  mentioned,  was  and  still  is  an  attorney  of  the  Court  of  Queep*8 
Bench ;  and  thereupon  heretofore,  and  before  the  commencement  of  this  suit, 
to  wit  on,  &c.,  in  consideration  that  plaintiflT,  at  the  request  of  defendant, 
would,  with  the  assent  of  Belton,  commence  and  prosecute  the  said  action  at 
the  suit  of  Belton  against  Jarrett  as  aforesaid  for  the  recovery  of  the  sum  so 
due  from  Jarrett  to  Belton,  defendant  then  promised  plaintiff  to  pay  him  all 
Buch  costs  as  might  be  incurred  by  plaintiff  in  prosecuting  the  last  mentioned 
action :  avennent,  that  plaintiff,  confiding  in  the  promise  of  defendant,  did 
afterwards,  and  before  the  commencement  of  this  suit,  to  wit  oo,  &c.,  as 
such  attorney,  with  the  assent  of  Belton,  commence  the  last  mentioned 
action  in  the  name  of  Belton  against  Jarrett,  and  then,  to  wit  on,  &c.,  and 
00  divers  other  days  and  times  between  that  day  and  the  commencement 
of  this  suit,  prosecuted  the  same ;  and  such  proceedings  were  thereupon 
bad  in  the  said  last  mentioned  action  that  afterwards  and  before  the  com- 
mencement of  this  suit,  to  wit  24tb  July,  1843,  &c. :  the  declaration  then 
averred  submission  of  all  matters  in  difference  to  a  barrister,  who  made  his 
award,  to  wit  21st  August,  1843,  setting  aside  a  verdict  entered  for  the 
plaintiff  in  that  action,  and  ordering  a  rerJict  to  be  entered  for  the  defendant 
therein,  and  directing  37/.  to  be  paid  by  Jarrett  to  Belton  in  a  month  from 
the  date  of  the  award,  and  that  each  party  should  pay  his  own  costs,  and 
the  costs  of  reference  and  award  be  •borne  equally  by  the  parties :     p,  .q^ 
that  the  last  mentioned  action,  heretoFore  and  before  the  commence-     ^ 
ment  of  this  suit,  to  wit  on,  &c.,  was  wholly  ended  and  determined ;  that 
plaintiff,  as  such  attorney  as  aforesaid,  to  wit  on,  &c.,  incurred,  and  defend- 
ant then,  to  wit  on,  &c.,  according  to  the  tenor  and  effect  of  his  said 
promise,  became  liable  to  pay  to  plaintiff,  a  certain  large  sum,  to  wit  100/., 
for  costs  in  prosecuting  the  said  last  mentioned  action,  upon  request :  of 
^11  which,  &€.,  (notice  to  Belton  and  defendant :)   and  Belton  had  not, 
although  he  and  defendant  were  afterwards,  to  wit  on,  &c.,  requested  by 
plaintiff  so  to  do,  paid  the  said  sum  of  100/.  or  any  part  thereof,  whereof 
defendant  then  had  due  notice :  yet  defendant,  not  regarding,  &c.,  had  not, 
though  often  requested,  paid  plaintiff  the  last  nkentioned  sum  of  100/.,  or 
any  part  thereof;  and  the  said  100/.  still  remains  due,  &c.  (There  were  other 
counts  not  here  material.) 

Plea.  Non  assumpsit.  Issue  thereon.  (There  were  other  issues,  not 
material  here.)  On  the  trial,  before  Wightmaw,  J.,  at  the  Middlesex 
sittings  after  last  term,  the  plaintiff  proved  the  execution  of  the  following 
agreement  between  Belton,  defendant,  and  plaintiff. 
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«<  Belton  V.  Jarrett. 

« Ii*  consideration  of  Mr.  James  Belton's  having  agreed  to  pay  to  Mr 
Poolly  the  amount  of  the  latter's  claim  against  him,  and  costs  as  between 
attorney  and  client  in  an  action  now  pending  between  them,  out  of  the 
proceeds  to  arise  by  the  recovery  of  the  amount  of  Belton's  claim  in  this 
action,  (which  Belton  admits  by  signing  this  memorandum,)  the  said  Mr. 
Poolly  hereby  undertakes  to  pay  to  Mr.  Dally  all  such  costs  as  may  be 
incurred  by  *him  in  prosecuting  this  action  against  Jairett,  Mr. 
•I    Dally  hereby  undert^^king  with  Poolly  to  bring  the  same. 

«<  Witness,"  &c. 

<<  James  Belton, 
c(  Joseph  Poolly, 
«  F.  F.  Dally." 

The  counsel  for  the  defendant  claimed  a  nonsuit,  on  the  ground  that  this 
agreement  did  not  support  the  declaration.  The  learned  judge  directed  a 
verdict  for  the  plaintiflT,  giving  leave  to  move  for  a  nonsuit. 

Plait  now  moved  accordingly,  (a)  The  agreement  proved  is  on  a  difierent 
consideration  from  that  described  in  the  declaration.  The  declaration  alleges 
the  consideration  to  be  the  prosecution  by  the  plaintiflT  of  Belton's  action 
against  Jarrett:  the  consideration  in  the  agreement  is  another  agreement 
of  Belton  with  the  defendant.  No  action  at  all  would  have  lain  against  the 
plaintiflTon  this  consideration.  Cur.  adv.  vuU. 

Lord  Denman,  C.  J.,  in  this  term,  (November  25,)  delivered  the  judgment 
of  the  court. 

The  only  question  in  this  case  was  whether  the  consideration  for  the 
promise  stated  in  the  declaration  agreed  in  substance  with  the  consideration 
stated  in  the  agreement  which  was  the  foundation  of  th*  action.  And  we 
think  it  did.  Several  matters  explanatory  of  the  agre<^ment  are  stated  in 
the  commencement ;  and  the  term  (<  in  consideration  "  is  used  to  introduce 
them ;  but  these  do  not  form  any  part  of  the  consideration  for  the  defend- 
•iiQRi  ^'^^'^  *promise  to  pay  the  plaintiflT,  which  depended  solely  on  the 
-■  plaintiff's  undertaking  to  carry  on  an  action  at  the  suit  of  BeltoD, 
and  carrying  it  on  accordingly.  They  i  elate  to  an  agreement  previously 
entered  into  between  the  defendant  and  a  third  person,  in  which  the  plaintiff 
had  taken  no  part,  and  only  explain  the  circumstances  under  which  the 
plaintiff  and  defendant  in  this  action  entered  into  the  agreement  now  sued 
on.    We  therefore  think  that  in  this  case  there  should  be  no  rule. 

Rule  refused. 

(a)  Befim  Lord  Denman,  C.  J^  WiUiami,  Coleridge,  and  Wightman,  Jib 
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CASTRIQUE  V.  BERNABO.    JVbu.  9. 

In  in  action  agsinit  endorser  of  a  bill  of  exchange,  iMue  was  joined  as  to  notice  of  dishonoor. 
It  appeared  that  a  letter  containing  the  notice  was  put  into  the  post  on  the  day  on  which  the 
action  was  commenced,  and,  bj  the  routine  of  the  postFoiiice,  would  reach  the  dofrndant  be- 
tween four  and  five  in  the  afternoon  of  that  day.  No  further  evidence  was  given  as  to  the 
time  of  notice.  The  offices  of  the  court  were  open  only  till  five  in  the  afternoon  of  the  day 
in  question. 

Heidj  that  the  plaintiff  must  fiul,  it  lying  on  him  to  show  that  the  right  of  action  was  complete 
beibfe  the  suit  was  commenced. 

Declaration  in  debt,  on  a  vrit  issued  25th  May,  1844,  by  endorsee  of 
a  bill  of  exchange,  drawn  20th  January,  1844,  at  four  months,  against  the 
endorser,  averring  acceptance  by  the  drawee,  non-payment  by  him  at  ma- 
turity, and  that  the  bill  was  then  protested,  of  which  defendant  then  had 
due  notice. 

Plea,  that  defendant  had  not  due  notice  of  non-payment.  Issue  thereon. 

On  the  trial,  before  Liord  Denman,  C.  J.,  at  the  London  sittings  after 

last  Trinity  terra,  the  plaintiff  proved  that  a  letter  to  defendant,  containing 

notice  of  dishonour,  was  put  into  a  receiving  house  in  the  city  of  London, 

between  two  and  three  in  the  afternoon  of  the  25ih  of  May,  the  day  on 

which  the  action  was  commenced.   The  defendant  resided  in  Oxford  street, 

London.     For  the  defendant  evidence  was  given  of  the  •routine     p^^qq 

of  the  post-office  as  it  existed  some  years  ago ;  from  which  it  ap-     ^ 

peared  that  at  the  time  referred  to  by  that  evidence,  a  letter  so  put  into  a 

receiving  house  in  the  city  would  not  be  delivered  in  Oxford  street  before 

six  o'clock  in  the  same  evening.     It  appeared,  further,  that  the  offices  of 

the  court  were  open  /O  the  25th  of  May  till  five  o'clock  only.    On  this 

evidence  it  was  contended  that  no  right  of  action  had  existed  at  the  time 

when  the  suit  was  commenced.     It  was  however  suggested,  on  the  part  of 

the  defendant,  that  an  alteration  had  recently  been  made  in  the  post-office 

arrangements,  by  which  the  delivery  was  accelerated.     The  lord  chief 

justice,  with  the  consent  of  the  parties,  directed  that  evidence  of  this  should 

be  procured,  that  the  plaint'iiT  should  be  nonsuited,  but  that  leave  should  be 

given  to  move  for  a  verdict  for  the  plaintiflTif  the  evidence  should  justify  it. 

Another  cause  was  then  called  on :  and,  in  the  course  of  the  day,  evidence 

was  given  that,  according  to  the  routine  of  the  post-office  on  25th  May, 

the  letter  would  reach  Oxford  street  between  four  and  five  in  the  afternoon. 

WUles  now  moved  to  enter  a  verdict  for  the  plaintiff,  according  to  the 

l^ave  reserved.     The  ^evidence  showed  the  possibility  of  the  writ  being 

issued  at  a  time  later  than  that  at  which  the  notice  would  arrive.    Which 

occurrence  took  place  first,  does  not  directly  appear.  But  the  presumption 

of  law  is  that,  where  two  acts  appear  to  have  been  done,  and  it  is  not  shown 

in  what  order  they  have  been  done,  that  order  is  to  be  assumed  which  will 

make  the  whole  regular.    The  action  was  maintainable  instantly  after  this 
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^  notice  was  received ;  ^Siggers  v.  LeunSf  1  C.  M.  &  R.  370,  S.  C 

^^J  4  Tyrwh.  847.  In  ^ikman  v.  Conway,  3  M.  &  W.  71,  it  was 
holden  that,  if  two  acts  be  done  in  the  same  day,  the  court  will  not  inquire 
which  was  done  first,  but  will  presume  that  they  were  done  in  the  regular 
order.  The  declaration  shows  a  notice  before  action  brought ;  if  such 
notice  bad  not  been  given,  the  defendant  might  have  pleaded  in  abatemeotr 
Com.  Dig.  JIbaismeni,  (G  6.) 

Lord  Denman,  C.  J.  The  rule  of  law  is  that,  where  there  is  a  doubt 
which  of  two  occurrences  took  place  first,  the  party  who  is  to  act  upon  the 
assumption  that  they  took  place  in  a  particular  order  is  to  make  the  inquiry* 
That  is  founded  on  reason.  An  opposite  rule  would  justify  a  party  in 
suing  where  he  had  not  ascertained  his  right.  It  follows  that  the  plaintiflT, 
in  this  case,  has  taken  upon  himself  to  show  that  a  right  of  action  existed 
before  he  commenced  his  suit :  and,  not  having  done  this,  he  must  fail. 

Williams,  Coleridge,  and  Wightman,  Js.,  concurred. 

Rule  refused. 


•501]     •The  QUEEN  v.  CHARLES  ARTHUR  HILL  HEATON 

ELLIS.    Mv.  9. 

8tat  9  G.  4,  c.  40, 1.  38,(a)  empowered  justioee,  bj  order,  to  remore  luiuitic  paupen  to  liw 
county  lunatic  asylum  established  under  that  or  any  other  act ;  **  and  if  no  such  county  lunatic 
asylum  shall  have  been  eetabUshed/'  then  to  some  public  hospital  or  house  licensed  for  tho 
reception  of  insane  persons. 

Heldj  that  justices,  under  this  clause,  could  not  remove  to  a  licensed  houw,  in  a  county  fix 
which  a  county  asylum  was  established,  but  which  asylum  was  too  full  to  receive  the  paupc& 
Though  it  was  assumed  that  the  case,  if  not  within  s.  38,  was  unprovided  for  by  the  act 

On  appeal,  in  which  the  churchwardens  and  overseers  of  St.  Luke's, 
Middlesex,  were  appellants,  and  C.  A.  H.  H.  Ellis,  Esq.,  clerk  of  the  peace 
of  the  said  county,  respondent,  against  an  order  of  John  Tidd  Pratt,  Esq., 
and  John  Johnson,  Esq.,  two  of  her  majesty's  justices  of  the  peace  in  and 
for  the  said  county,  bearing  date  December  12th,  1843,  whereby  the  over- 
seers of  the  poor  of  St.  Margaret's,  Westminster,  were  ordered  to  cause 
Harriet  Ellis,  an  insane  person,  to  be  conveyed  to  a  house  duly  licensed 
for  the  reception  of  insane  persons  in  the  county  of  Surrey,  it  appearing  to 
the  said  two  justices  that  there  was  not  room  or  accommodation  for  the  said 
Harriet  Ellis  in  the  county  lunatic  asylum  established  at  Hanwell  in  the 
county  of  Middlesex :  and  against  a  certain  other  order  bearing  date  the  said 
12th  day  of  December,  a.  d.  1843,  under  the  hands  and  seals  of  the  same 
tUFO  justices,  whereby  the  said  justices  did  adjudge  the  settlement  of  the 
said  Harriet  Ellis  to  be  in  the  parish  of  St.  Luke,  in  the  county  of  Middle- 
sex, and  did  order  the  overseers  of  the  poor  of  the  said  parish  of  St.  Luke 
to  pay  the  sum  of  6s.  6d.j  being  the  amount  of  the  reasonable  charges  of 
conveying  the  «aid  Ehrriet  Ellis  to  the  said  licensed  house:  and  also  to 

(a)  See  now  Stat  8  &  9  Vict  c.  126,  a.  48, 49. 
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pay  to  Peter  Armstrong,  the  keeper  of  the  said  licensed  house,  *the  ^ 
som  of  10*.  per  week,  which  payment  the  said  Peter  Armstrong  L  ^^ 
was  willing  to  accept,  and  the  same  appeared  to  the  said  two  justices  to 
be  a  reasonable  charge  for  the  maintenance,  medicine,  clothing  and  care  of 
the  said  H.  Ellis  whilst  confined  therein :  the  sessions  quashed  the  several 
orders,  subject  to  the  opinion  of  this  court  upon  the  following  case. 

At  the  time  when  the  orders  in  question  were  applied  for  and  made,  there 
was  a  county  lunatic  asylum  at  Hanwell  in  and  for  the  county  of  Middlesex ; 
which  asylum  then  contained  upwards  of  nine  hundred  patients,  ana  was 
then  quite  full.   When  that  asylum  was  first  completed  under  the  provisions 
of  Stat.  9  G.  4,  c.  40,  it  was  capable  of  containing  three  hundred  patients 
only.     It  was  afterwards  enlarged  and  altered  from  time  to  time«  until  it 
became  capable  of  containing  upwards  of  nine  hundred  patients:  but  it  was 
proved  before  the  justices  who  made  the  orders  appealed  against  that  there 
was  no  roona  or  accommodation  for  the  said  Harriet  Ellis  in  the  said  county 
lunatic  asylum  when  the  said  orders  were  made.     The  above  facts  were 
admitted  on  both  sides  when  the  appeal  came  on  to  be  heard.     The  appel- 
lants insisted  that,  since  in  fact  there  was  a  county  lunatic  asylum  in  Mid* 
dlesex,  the  justices  had  no  jurisdiction,  under  stat.  9  G.  4,  c.  40,  s.  38, 
to  direct  such  insane  pauper's  removal  to  a  house  duly  licensed  for  the 
reception  of  insane  persons :  and  that,  at  any  rate,  the  justices  had  no 
jurisdiction  to  remove  the  pauper  to  a  house  out  of  the  county  of  Middlesex, 
within  which  county  there  were  many  houses  duly  licensed  for  the  reception 
of  insane  persons  and  to  which  the  pauper  might  have  been  sent.     The 
court  of  quarter  sessions,  on  the  objections  so  taken,  quashed  the  orders, 
subject  to  the  opinion  of  this  court. 

*If  this  court  shall  be  of  opinion  that  the  orders  were,  under  these     r*50^ 
circumstances,  legally  made,  then  the  said  orders  of  justices  were    *- 
to  stand  affirmed  and  the  order  of  sessions  to  be  quashed  ;  otherwise  the 
orders  of  justices  to  be  quashed  and  the  order  of  sessions  affirmed. 

Prendergastj  in  support  of  the  order  of  sessions.  The  order  for  removal 
to  the  licensed  house  was  made  under  the  supposed  authority  of  stat.  9  G. 
4,  c.  40,  s.  38,  which  enacts  that,  where  a  poor  person  chargeable  to  any 
parish  is  deemed  to  be  insane,  and  is  brought  before  two  justices  m  the 
manner  there  pointed  out,  such  justices,  if  satisfied  of  the  insanity  upon 
▼lew  and  examination  of  the  pauper,  or  from  other  proof,  shall  inquire  into 
the  place  of  settlement ;  «  and  it  shall  be  lawful  for  them,  if  they  shall  so 
^ink  fit,  by  an  order,"  &c.,  « to  cause  the  said  poor  person  to  be  conveyed 
to  and  placed  in  the  county  lunatic  asylum  established  under  the  directions 
of  this  or  any  former  act,  for  the  county,  or  district  of  united  counties,  for 
^hich  or  any  of  which  they  shall  act,  and  if  no  such  county  lunatic  asylum 
shall  have  been  established,  then  to  some  public  hospital  or  some  house  duly 
Acensed  for  the  reception  of  insane  persons ;"  and  the  same  or  two  other 
j^ces  may  make  order  on  the  overseer  of  the  place  of  settlement  for  pay- 
ntent  of  cnarges.  This  enactment  provides  for  two  cases ;  where  there  is 
▼ouvi.  37  2B 
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a  county  lunatic  asylum,  and  vfhere  "  no  such  county  lunatic  asylum  shall 
have  been  established  ;"  in  which  latter  case  only  the  justices  may  order 
removal  to  a  public  hospital  or  licensed  house.  The  justices  cannot,  because 
it  appears  expedient,  exercise  the  same  authority  in  a  third  state  of  things 
^  not  provided  for  *by  the  act,  namely  when  an  asylum  exists  but  is 

-I  full.  Bex  V.  Chagfordy  4  B.  &  Aid.  235,  is  an  analogous  case. 
The  justices  here  might  perhaps  have  made  an  order  for  removal  to  the 
asylum,  and  suspended  it ;  but  they  could  not  make  one  contrary  to  the 
statute.  If  it  is  asked  what  course  can  be  taken  in  a  case  of  emergeocy 
like  the  present,  the  anawer  may  be  that  the  lunatic  must  go  to  the  parish 
workhouse,  like  other  paupers,  the  legislature  having  made  no  special  pro- 
vision. Another  objection  is  that  two  justices  of  Middlesex  make  aa  order 
for  removal  to  an  asylum  in  Surrey.  (The  further  argument  on  this  point 
is  omitted,  the  decision  not  having  turned  upon  it.) 

Bodkin  and  Pashley  contri.  This  is  a  case  in  which  the  justices  must 
have  a  discretion  for  the  purpose  of  giving  effect  to  the  statute,  which  was 
passed,  as  the  title  states,  «  more  efiectually  to  provide  for  the  care  and 
maintenance  of  pauper  and  criminal  lunatics."  The  legislature  must  have 
meant  that  these  should  in  every  case  be  provided  for  somewhere.  Statutes 
are  not  to  be  expounded  according  to  strict  propriety  of  construction,  or 
even  in  the  usual  grammatical  sense,  if  that  mode  of  interpreting  would 
lead  to  manifest  inconvenience,  and  be  inconsistent  with  the  subject  and 
occasion,  and  the  object  contemplated  by  the  legislature ;  Bex  v.  Holly 
1  B.  &  C.  123, 136,  per  Abbott,  C.  J. ;  Edmonds  v.  Lawleyy  6  M.  &  W. 
285,  289.  In  sect  44  of  stat.  9  G.  4,  c.  40,  which  applies  to  the  urgent 
case  of  lunatics  wandering  abroad  and  dangerous,  the  same  course  of  pro- 
ceeding is  directed  as  under  sect.  38  ;  but  there  the  object  of  the  statute 
^       -     would  be  defeated  if  the  ^construction  on  the  other  side  were  cor- 

-'  rect.  It  has  been  suggested  that  the  pauper  may  at  all  events  be 
taken  to  the  parish  workhouse ;  but  stat.  4  &  5  W.  4,  c.  76,  s.  45,  provides 
that  nothing  in  that  act  shall  authorize  the  detention  in  any  workhouse  of 
any  dangerous  lunatic,  insane  person  or  idiot,  for  any  longer  period  than 
fourteen  days,  and  makes  the  further  detention  punishable  as  a  misdemeanor. 
The  words  « if  no  such  county  lunatic  asylum  shall  have  been  established,'' 
in  sects.  38  and  41,  must  extend  to  the  case  where  an  asylum  has  been 
established  but  has  been  rendered  useless  for  the  purpose  contemplated : 
as,  for  instance,  by  fire.  [Coleridge,  J.  Suppose  the  keeper  of  the  licensed 
house  will  not  receive  the  pauper.]  That  difficulty  does  not  arise  here* 
the  willingness  is  recited  in  the  order.  No  doubt  that  must  be  a  con- 
dition precedent ;  but  the  legislature  probably  assumed  that,  on  payment 
(which  the  act  provides  for)  of  a  reasonable  sum  for  expenses,  the  keeper  o^ 
such  a  house  always  would  be  willing.  The  ground  of  decision  in  Rtx  y. 
Chagford,  4  B.  &  Aid.  235,  as  appears  by  the  judgment  of  Holeoyd,  J 
was  that  the  words  of  the  statute  were  too  particular  to  admit  of  being 
extended  by  construction:  that  is  not  the  case  here. 
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Lord  Denman,  C.  J.  I  think  the  sessions  were  right  in  quashing  these 
orders.  The  legislatiire  has  not  given  the  power  which  the  justices  assumed 
m  granting  them.  If  we  upheld  them,  we  should  not  be  construing  a  statute 
but  making  a  new  enaetntent.  The  statute  authorizes  removal  to  a  licensed 
bouse  « if  no  such  county  lunatic  asylum  shall  have  been  established." 
•Here  an  asylum  has  been  established:  the  words  therefore  do  not  ^^^ 
apply.  The  affirmative  words,  <«  it  shall  be  lawful  for  them"  « to  L 
cause  the  said  poor  person  to  be  conveyed  to  and  placed  in  the  county 
lunatic  asylum,  establbhed  under"  this  act,  are  equally  ftee  from  difficulty. 
It  probably  was  not  supposed,  when  the  act  wa&  franoed,  that,  in  this  coun- 
try, a  place  which  bad  once  been  a  lunatic  asylum  would  cease  to  be  so; 
As  to  the  difficulty  in  a  case  like  this,  if  there  is,  in  effect,  no  asylum,  the 
justices  must  make  such  order  at  the  expense  of  the  parish  as  they  mig^ 
if  the  act  had  not  passed. 

Williams,  J.  Supposing  that  an  asylum  which  is  full  is  the  same  for 
the  present  purpose  as  none,  still  the  case  is  one  not  introduced  into  this 
act ;  though  we  may  surmise  that,  if  such  a  case  had  been  contemplated, 
some  provision  for  it  would  have  been  inserted. 

Coleridge,  J.  This  act  created  new  powers  in  order  to  get  rid  of  the 
miserable  care  to  which  pauper  lunatics  were  before  subjected,  and  which, 
in  small  parishes,  was  an  important  nuisance.  Two  cases  are  specified  :  if 
a  county  asylum  has  been  established,  it  is  intended  that  all  the  pauper 
lunatics  shall  go  to  it :  if  none  has  been  established,  recourse  is  to  be  had 
to  a  public  hospital  or  licensed  house  :  but  the  inflexible  rule  attaches,  that,, 
under  a  special  power,  parties  must  act  strictly  on  the  conditions  under 
which  it  is  given.  Here  an  asylum  had  been  established :  therefore  the 
power  given  where  none  has  been  established  could  noi  be  exercised. 

WiGHTMAN,  J.,  concurred.  Order  of  ses^ns  confirmed^ 
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An  order  of  fleflnonfl,  confirming  an  older  of  vemovalt  had  in  the  margin  the  woi^  « "Watraota 
land,  (to  wit,)"  and  proceeded :  **  To  the  overwen  of  the  poor  of  the  township  of  K.»  and  to 
the  OTerwers  of  the  poor  of  the  township  of  C^  in  the  aaid  county.  Whereas  you,  the  awt^ 
seers  of  K^  have  macks  complaint  unto  us  whose  names  are  hereunto  set  and  wsmh  aflixed, 
being  two  of  her  majesty's  justices  of  the  peace  and  quorum  in  and  for  the  said  county,"  iuu 
The  rest  of  the  ordet  was  in  the  usual  form,  and  did  not  further  state  the  county  in  and  for 
which  the  justices  acted. 

Heid,  that  the  jurisdiction  sufficiently  appeared  by  reference  to  the  margin,  which  was  part  of 
the  order  for  this  purpose. 

An  order  of  sessions  on  appisal  against  the  above  order,  after  setting  forth  the  caption  of  the 
quarter  sesaions»  proceeded :  «  At  which  said  general  quarter  sesnon,"  Ac,  **  an  appeal  against 
a  certain  order,"  ^cc,  **  is  depending  for  trial,  which  said  order  is"  **  as  follows,"  (setting  it 
out :)  **  and  whereas  the  oyenweTs,"  &c,  **  of  C.  did  prosecute  and  carry  on  the  aaid  appeal 
to  trial  against  the  said  order  to  the  present  general  quarter  sessions  of  the  peace,  and  wbeieia 
this  court  upon  hearing  of  counsel  on  both  sides  ordered  that  the  said  order  be  confirmed." 

Held,  on  oertioraTi  and  motbn  to  quash,  that  the  order  of  sessions  sufficiently  showed  an  adja 
dieation  confirming  the  order  of  lemovaL 

Pashley,  in  last  Trinity  term,  obtained  a  rule  to  show  cause  why  tha 
following  order  of  the  Westmoreland  Quarter  SessionS|  (brought  up  by  cer- 
tiorari,) should  not  be  quashed  for  insufficiency. 

«« Westmoreland,  (to  wit.)  Be  it  remembered  that,  at  the  general  quarter 
sessions,"  &c.,  <<  holden  at  Appleby,  in  and  for  the  county  of  Westmore- 
land, on,"  &c.,  (<  before,"  &c.,  ^Mhat  same  session  of  the  peace  is 
adjourned,"  &c.,  (stating  an  adjournment  to  Kendal,  in  the  county  afore* 
said :)  <<  and,  on,"  &c.,  «<  the  same  general  quarter  session  of  the  peace  is 
holden  by  the  adjournment  aforesaid,  at  Kendal  aforesaid,  in  and  for  the 
said  county,  before,"  &c. :  <<  at  which  said  general  quarter  session  of  the 
peace,  continued  and  holden,"  &c.,  on,  &c.,  before,  &c.,  «  an  appeal  against 
a  certain  order,  bearing  date  the  28th  day  of  October,  a.  d.  1843,  under 
the  hands  and  seals  of  John  Wakefield,  Esq.,  and  Richard  Fothergill,  Esq., 
is  then  and  there  depending  for  trial,  which  said  order  is  annexed  to  this 
schedule,  and  is  in  manner  and  form  as  follows.  <  Westmoreland,  (to  wit) 
^  To  the  overseers  of  the  poor  *of  the  township  of  Kirkby  Lonsdale, 

-'  and  to  the  overseers  of  the  poor  of  the  township  of  Casterton,  in 
Hke  said  county.  Whereas  you,  the  overseers  of  the  poor  of  the  township 
<of  Kirkby  Lonsdale,  have  made  complaint  unto  us  whose  names  are  hereunto 
«et  and  seals  affixed,  being  two  of  her  roajesty^s  justices  of  the  peace  and 
quotHiin  in  and  for  the  said  county,  that  James  Dixon  has  come  to  inhabit 
in  your  said  township,  not  having  gained  a  legal  settlement  there,  nor  hav- 
ing proKJfUced  a  certificate,"  &c.,  «  and  that  the  said  J.  D.  has  been  actually 
cbargeahk  to  your  said  township :  We,  the  said  justices,  upon  due  proof 
made  thereof  upon  oath,  and  likewise  upon  due  consideration  had  of  the 
jiremises,  <lo  ^udge  the  same  to  be  true ;  and  we  do  likewise  adjudge 
that  the  Jawful  €eitlement  of  the  said  J.  D.  is  in  the  parish,  township  or 
place  of  Castertoa^  in  the  county  of  Westmoreland:  we  do,  therefore, 
te^uire  you  the  jsaid  lOsrerseers  of  the  poor  of  the  said  township  <  of  Kirkby 
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LoDsdale,  or  some  or  one  of  you,  to  convey  the  said  J.  D.  from  and  out  of 
your  said  township  of  K.  L.  to  the  said  parish,  township,  or  place  of  Cas« 
terton,  and  him,  together  with  this  our  order  or  a  true  copy  thereof,  to 
deliver  to  the  overseers  of  the  poor  there,  or  to  some  or  one  of  them,  who 
are  also  hereby  required  to  receive  and  provide  for  him  according  to  law. 
Given  under  our  hands  and  seals,  the  28th  day  of  October,  a.  d.  1843. 

<  John  Wakefield,  L.  S. 

<  Richard  Fothebcill,  L.  S.' 

"  And  whereas  the  overseers  of  the  poor  of  the  township  of  Casterton, 
did  prosecute  and  carry  on  the  said  appeal  to  trial  against  the  said  order  to 
the  present  general  quarter  sessions  of  the  peace,  and  wherein  this     p,.^Q 
*court,  upon  hearing  of  counsel  on  both  sides,  ordered  that  the     ^ 
said  order  be  confirmed.     By  the  court,  &c." 

Baines  and  Ramshay  now  showed  cause.  The  first  objection  taken  is, 
that  the  order  of  removal  does  not  suiEciently  appear  to  have  been  made 
by  two  justices  of  Westmoreland.  The  order  of  session^,  indeed,  does 
not  aver  that  fact ;  but  it  recites  the  order  of  removal ;  and  there  West- 
moreland is  named  in  the  margin,  and  the  magistrates  are  stated  to  be  justices 
*<  in  and  for  the  said  county,''  no  other  being  named.  Rex  v.  Moor  Critchelly 
2  East,  66,  may  be  mentioned  on  the  other  side,  but  is  overruled  by  Rex  v. 
St,  Mary%  Leicester^  1  B.  &  Aid.  327 ;  so,  in  effect,  is  Rex  v.  Chiloer" 
scotoTij  8  T.  R.  178,  which  may  also  be  cited.  The  margin  is  part  of  die 
order,  and  a  plain  reference  to  it  sufficient ;  Rex  v.  Holbeck^  Burr.  S.  C. 
198, 200 ;  Rex  v.  Bourn,  Burr.  S.  C.  39, 43 ;  Rex  v.  Soulhwoldj  Burr.  S.  C. 
140,  144.  A  reference  from  the  body  to  the  margin  of  an  indenture, 
appearing  by  reasonable  construction,  was  held  sufficient  in  Rex  v.  Coun^ 
tesUiorpey  2  B.  &  Ad.  487.  In  Rex  v.  Si.  Mary\  Leicester ,  Holboyd,  J., 
goes  so  far  as  to  say  that,  where  two  counties  are  named,  « the  court  will 
intend  that  the  words  <  said  county'  have  reference  to  the  county  where  the 
magistrates  had  jurisdiction  ;  for  that  construction  which  supports,  and  not 
that  which  destroys  the  instrument,  may  fairly  be  adopted."  It  is  objected, 
secondly,  that  the  conclusion  of  the  order  of  sessions  is  in  its  form  recital 
only,  not  adjudication.  But  no  precise  form  is  necessary ;  and  the  meaning 
sufficiently  appears.  An  adjudication  in  the  form  of  a  recital  was  p*^,^ 
•held  good  in  Rex  v.  Mmlden,  8  B.,  &.  C.  78.  If  the  word  I-  ^^^ 
*<  wherein"  in  this  order  be  taken  to  mean  "  therein,"  the  sense  is  plain. 

Pashley^  contnl.  It  is  not  disputed  that  a  reference  to  the  marginal  venue 
is  sufficient,  if  plain:  but,  if  it  be  not,  nothing  will  be  intended  to  make  it 
good.  Intendments  may  be  made  where  jurisdiction  appears,  but  not  to 
give  jurisdiction ;  Regina  v.  Take,  8  A.  &  E.  227.  Although  Rex  v. 
St,  Mary\  Leicester,  1  B.  &  Aid.  327,  overrules  Rex  v.  Moor  Critchell^ 
2  East,  66,  it  does  not  affect  Rex  v.  Ckilverscot&n,  8  T.  R.  178,  which  is 
^  authority  against  this  order.  If  the  order  of  removal  does  not  show 
jurisdiction,  it  cannot  be  aided  by  the  order  of  sessions.  The  jurisdiction , 
i&ust  appear  by  the  document  itself;  In  re  Clarke,  2  Q.  B.  619,  624. 

2b3 
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2.  The  words  which  follow  the  recited  order  of  removal  contain  no  adju- 
dication. The  strictness  necessary  in  this  respect  appears  from  Rex  v. 
Kenworthyj  I  B.  &  C.  711,  where  a  judgment  in  the  words  « it  is  ordered/' 
Mistead  of  <<  it  is  considered/^  was  held  insufficient.  In  iter  v.  M(nUdenf{a) 
'the  words  «<  we"  "  having  adjudged,"  &c.,  «  do  hereby"  <«  require 
^  you/' &c.,  might  well  imply  an  adjudication.  Here  the  sentence 
Is  imperfect,  and  does  not  admit  of  any  sensible  construction. 

Cur.  adv.  vuU. 

Lord  Denman,  C.  J.,  in  the  same  term,  (November  25th,)  delivered  the 
judgment  of  the  court. 

The  principal  question  in  this  case  is,  whether  the  justices  making  the 
original  order  of  removal  appear  upon  the  face  of  it  to  have  jurisdiction ; 
or,  in  other  words,  whether  they  are  stated  with  sufficient  certainty  to  be 
justices  of  and  for  the  county  in  which  the  removing  township  is  situate. 
The  order,  so  far  as  this  point  is  concerned,  is  in  the  following  form: 
«  Westmoreland  (to  wit).     To  the  overseers  of  the  poor  of  the  township  of 
Kirkby  Lonsdale  and  to  X\ke  overseers  of  the  poor  of  the  township  of  Caster- 
ton  in  the  said  county."    It  then  proceeds  to  state  the  complaint  of  the 
overseers  of  Kirkby  Lonsdale  thus:  «  unto  us  whose  names  are  hereunto  set 
and  seals  affixed,  being  two  of  her  majesty's  justices  of  the  peace  and  quo- 
rum in  and  for  the  said  county.^*    The  rest  of  the  order,  being  in  the  usual 
form  and  not  objected  to,  it  is  not  material  to  set  out.     It  was  contended  in 
argument  that,  inasmuch  as  the  justices  have  failed  to  describe  themselves 
in  terms  as  being  justices  of  and  for  the  county  of  Westmoreland,  their 
jurisdiction  to  make  the  order  is  not  shown,  and  that,  therefore,  it  cannot  be 
supported.     The  cases  cited  were  Rex  v.  ChUverscoton,  8  T.  R.  178,  and 
Rex  v.  Moor  Critchell^  2  East,  66.    It  was  admitted,  however,  by  the  learned 
counsel  who  ^argued  against  the  validity  of  the  order,  that  the  latter 
^    case  can  no  longer  be  considered  as  law.    But,  be  this  as  it  may, 
we  are  of  opinion  that  neither  of  the  cases  cited  is  applicable  to  the  present. 
{n  the  case  of  Chilverscoton^  there  was  no  county  in  the  margin  of  the 
prder ;  and  in  the  body  of  it  one  parish  was  described  as  being  in  one 
county,  and  the  other  in  another:  and  it  was  upon  this  circumstance  (the 
mention  of  two  counties)  that  the  want  of  Jurisdiction  of  the  removing  Jus- 
tices was  made  to  depend.    The  court  considered  that  it  was  left  uncertain 
of  which  county  they  were  Justices.     In  the  case  of  Moor  Critchell^  the 
county  of  Wilts  was  jm  the  margin  of  the  order ;  but  in  the  body  of  it  the 

(a)  Four  other  objectioiii  were  ttdcen.  3.  That  it  did  not  raflidentljr  apfMtr  bj  the  oid« 
cf  ■efluims  who  were  AppeHante  and  who  reepoodenta.  4.  That  the  dim^iaa  of  Uie  oider  «f 
eemoval  was  imperiect,  anoe  the  wo«U  « to  the  oireneen  of  the  poor  of  the  township  of  Kirkbj 
JLonsdaks,  and  to  the  oveiaeen  of  the  poor  of  the  towndiip  of  Casterton  in  the  said  coun^," 
^  not  show  that  Kirkby  Lonsdale  was  <<  in  the  said  ooun^  ;**  these  woide  being  wfernhb  to 
Casterton  eoigr.  Puhley  ciM  Raker  v.  Baeon,  Moore,  764.  6.  Th«t  the  same  omiwhm 
itfiected  the  part  of  the  order  directing  a  removal  from  Kirkby  Lonsdale.  6.  That  the  oidsref 
removal  was  not  shown  by  proper  words  to  be  made  in  Westmoreland,  the  ma^rginal  fennt  not 
being  sufficient  Ar  this  puipose.  Stegima  w.  F.  &Cvmor.  6  Q.  B.  141^  «i«  xefencd  tor  to 
SLUD  T.  Hgtbttk,  Bwrr.  &  C.  IM,  801. 
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county  of  Dorset  was  mentioned  also ;  and  the  justices  described  themselves 
as  « justices  of  the  peace  in  and  for  the  said  county:'*^  and  upon  this  the 
court  held  that  it  <<  ought  expressly  to  appear  that  the  justices  had  jurisdic- 
tion to  make  the  order,"  and  that,  <<  there  haying  been  two  counties  men" 
iioned  before,  they  ought  to  have  stated  of  which  county  they  were  justices." 
It  is  obvious,  therefore,  that  the  order  in  the  present  case  is  free  from  tnac 
tincertainty  which,  in  both  the  instances  referred  to,  the  court  considered  to 
be  fatal.  And  the  question  seems  to  resolve  itself  into  this,  whether  the 
margin  is  1o  be  considered  part  of  the  order  or  not :  because,  if  it  be,  the 
two  contending  townships  are  described  as  being  in  the  county  of  West- 
moreland, (none  other  being  named,)  and  the  removing  justices  as  being 
justices  of  that  county,  by  words  of  direct  reference.  Now  this  point  seems 
to  have  been  long  settled.  The  case  of  Rex  ¥•  Holbeck^  in  Leeds,  2  Bott, 
692,  pi.  864,  6th  ed.,  S.  C.  Burr.  S.  C.  198,  is  thus  reported.  <<  It  was 
•objected  in  this  case  to  the  order  of  removal,  that  the  borough  of 
Leeds  is  not  mentioned  in  the  body  of  the  order,  but  only  in  the  '- 
margin,  and  therefore  it  does  not  appear  that  the  two  justices  had  jurisdiction 
to  make  it.  Lee,  C.  J.  I  take  it  to  be  settled,  that,  in  orders,  the  margin 
is  to  be  considered  as  part  of  the  order,  and  a  plain  clear  reference  to  it  is 
sufficient."  And  the  court  decided  accordingly.  We  are  of  opinion  that, 
60  construing  the  present  order,  it  may  be  sustained,  and  that  the  jurisdiction 
of  the  justices  making  tbe  order  sufficiently  appears. 

It  was  also  objected  (though  to  this  we  believe  an  answer  was  given  at 
the  time)  that  the  order  of  sessions  is  defective,  inasmuch  as  it  purports  to 
be  in  the  shape  of  recital  only,  and  not  of  direct  allegation.  We  think, 
however,  that  the  order  does  adjudicute^  and  that,  therefore,  this  objection 
also  fails. 

Upon  tbe  whole,  therefore,  we  are  of  opinion  that  the  rule  must  be  dui- 
cfaarged. 

'  Rule  discharged. 
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*514]  *The  Corporation  of  The  LONDON  Assurance  of  Houses  and 

Goods  from  Fire  v.  BOLD.    Mv.  12. 

The  condition  of  •  bond  given  by  defendant  to  plaintiff  after  reciting  that  A.  had  been  appointed 
agent  for  plaintifi)  which  employment  he  had  accepted,  and  undertaken  to  peribrm  the  *iurti 
thereof  was  declared  to  be  that,  if  A.  should,  during  hit  continuance  in  such  employmeiit, 
feithfuUy  demean  and  conduct  hinuel^  and,  when  required,  account  for  and  pay  to  plaintiff 
all  moneya  which  he  had  received  or  should  thereafter  receive  for  plaintiff's  use,  the  bond 
should  be  void. 

Declaration  on  the  bond  set  out  the  condition,  and  averred  that,  while  A.  remained  in  the  em> 
ployment  of  plaintiff',  as  agent  aforesaid,  A.  received  for  the  use  of  plaintiff*  moneys,  amoonfp 
ing,  &&,  but  did  not,  when  required,  account,  &.c  Plea ;  that  A.  did  not,  while  he  remained 
in  the  service  of  plaintiff*  as  such  agent  as  in  the  declaration  mentioned,  receive  for  the  use 
of  plaintiff*  the  sums  mentioned. 

Heldj  that  plaintiff*  did  not  support  the  issue  by  proof  that  A.  and  B.,  as  partners,  were  employed 
by  plaintiff*  as  agents,  and  in  that  character  had  joinUy  received  money  for  plaintJfTs  ose^  it 
appearing  that  A.  had  never  been  employed  by  plaintiff*,  or  received  money  for  him  aolely. 

And  that  no  difference  would  be  made  by  proof  that  defendant  knew  that  A.  was  to  be  employed 
ooly  as  partner  with  B. 

Debt  on  bonfl.  On  the  trial,  before  Lord  Denman,C.  J.,  at  the  London 
sittings  after  Hilary  term,  1843,  a  verdict  was  found  for  the  plaintifls,  and 
damages  assessed  on  the  breach  of  the  condition  of  the  bond,  subject  to  a 
special  case;  which  was  stated  substantially  as  follows. 

The  declaration  alleged  that  heretofore,  to  wit  on,  &c.,  defendant  and  one 
Thomas  Addison,  by  their  certain  writing  obligatory,  sealed,  &c.,  (joint  and 
several  bond  for  1000/.  payable  to  plaintiffs,)  subject  to  a  condition,  whereby, 
ai>er  reciting  that  the  above  bounden  T.  A.  had  been  appointed  agent  to 
plaintiffs,  which  office  or  employment  he  had  accepted,  and  undertaken  to 
perform  the  trusts  thereof,  the  condition  was  declared  to  be,  that,  if  T.  A. 
did  and  should,  from  time  to  time,  and  at  all  times,  during  his  continuance 
in  the  said  office  or  employment,  truly  and  faithfully  demean  and  conduct 
himself  as  such  agent,  and,  whenever  thereto  required,  account  for,  pay 
and  deliver  to  plaintiffs,  their  successors,  &c.,  or  such  person  or  persons  as 

•^1  fti  *^^'^"'^  ^^  ^y  ^^^^  appointed  for  that  purpose,  all  and  every  sum 
^  and  sums  of  money  which  T.  A.  had  then  already  received,  or  should 
or  might  at  any  time  thereafter  receive,  for  or  on  account  or  for  the  use  of 
plaintiffs,  and  also  if  T.  A.  did  or  should,  whenever  thereunto  required, 
give  and  deliver  to  plaintiffs,  their  successors,  &c.,  or  to  such  person  or 
persons  as  should  be  by  them  appointed  for  that  purpose,  all  and  every  the 
books,  accounts,  writings  and  things  whatsoever  belonging  to  plaintiffs, 
with  which  T.  A.  should  be  entrusted,  or  which  should  come  to  his  hands 
or  power  on  account  or  for  the  use  of  plaintiffs,  then  the  said  writing  obliga- 
tory to  be  void,  otherwise,  &c.  Averment  that  T.  A.  remained  and  con-, 
tinned  in  the  service  of  plaintiffs,  as  agent  to  plaintiffs,  for  a  long  space  of 
time,  to  wit  from  7th  September,  1836,  until  a  certain  other  day,  &c.,  to 
wit  1st  January,  1842;  and  that,  during  the  said  time  that  T.  A.  remained 
and  continued  in  the  service  and  employment  of  plaintiffs  as  agent  aforosaid, 
T.  A.  had  and  received,  for  and  on  account  and  for  the  use  of  plaintiffs. 
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f liven  stuns  of  money,  amounting,  &c.,  to  wit  445/.  6s.  lOd.:  nevertheless 
T.  A.  did  not,  when  thereunto  required,  to  wit  on  1st  January,  1842,  account 
for,  pay  or  deliver  to  plaintiff,  or  to  any  person  or  persons  appointed  by  them 
for  that  purpose,  the  last  mentioned  sum  of  money  so  due  from  T.  A.,  or 
Boy.part  thereof;  but,  on  the  contrary,  although  T.  A.  was  then  and  often 
since  requested  by  plaintifls  so  to  do,  he  therein  wholly  failed  and  made 
default,  and  converted  and  disposed  of  the  last  mentioned  sum  of  money 
to  bis  own  use,  contrary  to  the  form  and  effect  of  the  condition  of  the  said 
writing  obligatoiy :  by  means  of  which,  &c.,  the  said  writing  obligatory  hath 
become  forfeited ;  •and  thereby  an  action,  &c.  Nevertheless  defend-  |.|>p.  -  ^ 
ant,  &c.,  (non-payment ;)  and  the  said  sum  of  1000/.  still  is  and  1- 
remains  wholly  unpaid. 

Plea  1.  That  T.  A.  did  not,  during  the  time  that  he  remained  and  con- 
tinued in  the  service  of  plaintiffs  as  such  agent  as  in  the  declaration  men- 
tioned, have  or  receive  for  or  on  account  or  for  the  use  of  plaintiffs  the  sums 
of  money  in  the  declaration  in  that  behalf  mentioned,  or  any  or  either  of 
them,  or  any  part  thereof,  in  manner  and  form,  &c.  Conclusion  to  the 
country.     Issue  thereon. 

(There  was  another  plea,  not  insisted  on  by  defendant.) 

The  facts  were  as  follows. 

In  May,  1836,  Edward  S.  Boult,  of  Liverpool,  share-broker  and  general 
commission  agent,  had  been  appointed  agent  to  the  plaintiffs  for  Liverpool 
and  parts  adjacent :  and  thereupon  the  said  Edward  S.  Boult,  with  Peter 
Bpult,  entered  into  a  bond  for  the  same  amount  as  the  bond  of  Thomas  Ad- 
dison and  defendant,  and  with  a  similar  condition.  Edward  S.  Boult  acted 
alone  as  agent  for  plaintiff,  until  he  entered  into  partnership  with  Thomas 
Addison,  as  after  mentioned. 

On  20th  August,  1836,  Boult  wrote  the  following  letter  to  the  plaintiffs, 
addressed  to  Alexander  Boetefeur,  their  clerk  in  London,  who  managed  that 
department  of  their  business. 

<*  I  have  to  apprize  you  that  I  have  recently  entered  into  partnership  with 
my  friend  Mr.  Thomas  Addison,  jtmior,  of  this  town.  His  connections  are 
amongst  the  worthy  and  most  respectable  inhabitants  of  the  town  :  and  it 
would  be  a  pleasure  to  me,  and  I  believe  very  ^advantageous  to  p^;.^- 
the  company,  to  permit  his  name  to  be  associated  with  my  qwn  as  *- 
their  accredited  agent.  May  I  trouble  you  to  represent  this  to  the  board, 
and,  if  they  consent,  to  inform  me  if  any  thing  be  necessary  beyond  append- 
ing to  the  advertisements  Boult  and  Addison,  instead  of  my  own  n^me. 
Any  references  or  security  that  may  be  required  Mr.  A.  is  prepared  '.o  give* 

E.  S.  Boult." 

On  22d  August,  1836,  Boetefeur,  by  direction  of  the  plaintiffs,  wrote  to 
Boult  the  following  answer. 

(« On  Friday  next  I  will  inform  the  committee  that  it  is  your  wish  that 
Mr.  Thos.  Addison,  junior's,  name  should  be  added  to  yours  for  conducting 
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tbe  agency.    I  apprehend  that  a  new  bond  viU  be  requisite,  Uie  expense 
<of  which  he  must  bear." 

Ob  26th  August^  1836,  Boetefeur,  by  similar  direotion,  wrote  to  Bonk 
as  follows. 

<<  I  have  placed  before  the  committee  your  letter  of  30th  instant,  pn>> 
posing  that  the  name  of  your  partner,  Mr.  Thomas  Addison,  junior,  may 
be  added  to  your  own  in  the  agency :  and  I  am  directed  to  inform  you  that 
-the  committee  will  agree  to  the  proposition,  on  condition  that  Mr.  Addison 
<lo  give  security  to  the  amount  of  1000/.  Upon  your  fttmishing  me  wilk 
the  name  and  a  reference,  (in  London  if  possible,)  the  bond  shall  be  made 
out  and  forwarded  for  execution." 

On  30th  August,  1836,  Boult  wrote  to  Boetefeur  as  follows. 

«<  I  am  in  receipt  of  your  favour  of  the  26th  instant ;  and  I  beg  to  tender 
^^  for  Mr.  Addison  the  name  of  Mr.  *Thomas  Bold,  of  the  firm  ol 

-■    Bold  &  Russell,  brokers,  of  this  town,  as  his  security. 

(<  The  signature  of  £.  S.  Bonlt, — «  Boult  &  Addison.* 
Do.     Thos.  Addison,  junr. — <  Boult  &  Addison.'  " 

On  2d  September,  1836,  Boetefeur  wrote  to  Boult  as  follows. 

<<  I  have  placed  your  letter  of  the  30th  ult.  before  the  committee,  who 
have  approved  the  security  of  Mr.  Addison.  Tbe  bond  aocompanies  this; 
which  when  executed  I  will  trouble  you  to  return." 

On  7th  September,  1836,  Thomas  Addison  and  the  defendant  executed 
the  bond  mentioned  In  the  correspondence,  and  on  which  this  action  is 
brought. 

On  7th  September,  1836,  Messrs.  Boult  &  Addison  wrote  to  the  plain* 
tiff's  secretary  enclosing  the  said  bond  duly  executed. 

There  was  a  board  placed  over,  or  in  front  of,  the  counting-house  or  office 
of  BouU  in  Exchange  Buildings,  Liverpool,  describing  him  as  agent  to  the 
plaintifls ;  which  board  was  altered,  in  September!,  1836,  and  replaced  in 
the  front  of  the  same  office,  the  partnership  firm  of  Boult  &  Addison  being 
then  inserted  thereon,  describing  them  as  agents  to  the  plaintiffi; ;  and  their 
names  were  also  inserted  in  the  public  advertisements  as  such  agents ;  and 
they  continued  in  the  senice  and  employment  of  the  plaintifls,  and  to  act 
as  such  agents,  down  to  the  time  of  their  stopping  payment  on  22d  June, 
1841 :  when  Boult  &  Addison  communicated  that  fact  to  the  plaintiffs  bjr 
B  letter,  of  22d  June,  1841,  to  Boetefeur,  and  which  was  as  follows. 

«<  We  r^ret  to  inform  you  that,  owing  to  severe  losses  *from  bad 
-I    debts  and  other  circumstances,  we  are  under  tbe  painful  obligattoa 
lo  suspend  our  payments.    The  balance  due  to  the  company  is  of  couiae 
secured  by  our  sureties  Mr.  Bold  and  Mr.  Boult.     We  are,"  &c. 

M  BouLT  k  Addison." 

On  25th  June,  1841,  the  said  Boetefeur,  by  the  plaintifls'  direction,  wrote 
to  the  defendant  the  following  letter. 

<<  On  the  23d  instant.  I  received  a  letter  lirom  our  agents,  Messrs.  Borit 
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fc  Addison,  informing  tne  that,  owing  to  severe  losses  from  bad  debts  and 
jctiker  circumstances,  thejr  were  under  the  painful  obligalioa  to  suspend 
tkeir  payments :  a  communication  which  has  occasioned  me  much  regret. 
As  you  are  surety  for  Mr.  Addison,  I  beg  to  apprize  you  that  the  premiums 
«iid  duty  owing  to  this  coiporation  will  amount  to  between  400/.  and  500/." 
On  7th  August,  1841,  Boetefeur,  by  direction  of  plaintifis,  again  wrot^ 
4o  the  defendant. 

«<  On  25th  June,  I  wrote  to  inform  you  that  Messrs.  Boult  &  Addisoa, 
late  jagents  to  this  corporation,  were  indebted  to  the  company  between  400/* 
fuxl  500/.  The  account  has  been  agreed :  and  the  balance  is  445/.  6s,  lOdL 
As  you  are  joint  security  with  Mr.  Peter  Boult,  I  will  thank  you  to  arrange 
mih  that  gentleman,  so  that  the  sum  of  445/.  6^.  lOd.  may  be  remitted  to 
the  corporation :  sincerely  regretting  to  have  to  call  on  you  on  this  distress* 
tng  occasion." 

On  8th  August,  1841,  the  defendant  wrote  to  Boetefeur  as  follows. 
*«<  I  have  received  your  ftvours  of  the  25th  June  and  7th  instant,  rv^M 
mnd  will,  without  loss  of  time,  see  Mr.  Peter  Boult  to  make  arrange- 
ments for  the  settlement  of  Messrs.  Boult  &  Addison's  account  with  your 
company.  In  the  mean  time,  I  beg  the  favour  of  your  sending  me  a  copy 
of  the  bond  I  signed ;  and  please  also  state  if  Mr.  Peter  Boult's  is  of 
exactly  the  same  tenor." 

Annexed  to  the  case  were  copies  of  the  two  last  accounts  between  the 
plainufls  and  Boult  &  Addison,  showing  the  balance  due  to  the  plaintiflb, 
and  which  were  to  be  read  as  part  of  the  case ;  and  iJso  copies  of  the  last 
account  bet^'een  Boult  and  the  plaintiflTs,  and  the  first  account  between 
Boult  &  Addison  and  the  plaintiffs.  The  accounts  showed  a  balance  due 
from  Boult  &  Addison  to  the  plaintiSs  for  money  received.  All  these 
accounts  were  sent  in  the  first  instance  from  the  plaiot^s  to  Boult  prior  to 
his  partnership,  and  afterwards  to  Boult  &  Addison  down  to  the  period  of 
their  failure,  and  were  received  by  the  parties  at  Liverpool,  and  the  blanks 
ieft  for  their  charges,  and  lor  advertisements,  filled  in ;  and  the  accounts 
vere  then  sent  hack  to  the  plaintiffs,  and  corrected,  if  necessary,  and,  when 
approved,  retained  by  the  pbtiitiffs.     • 

The  defendant  contended  at  the  trial  that  the  letters  which  passed  be* 
tween  Boult  and  Boetefeur  were  not  evidence  in  this  cause  against  the 
defendant;  which  point  was  reserved  for  the  opinion  of  the  court:  and 
^t  this  action  couM  not  be  maintained  against  defendant  on  the  above 
Acts,  because,  in  fact,  Boult  &  Addison  were  the  agents  of  the  plaintiffs, 
and  not  Thomas  Addison,  junr. ;  and  that  the  money  in  question  was  jointly 
'^^<^ved  by  Boult  &  Addison  as  joint  agents,  and  not  by  *Thomas  p^Ai 
Addison,  junr.  alone,  or  as  sole  agent.  la  answer  to  which  the 
^ainti&  contended : 

First,  That  such  last  objection  could  not  be  raised  on  the  defendant's 
pleading;  and  secondly,  iif  it  were  so  raised,  that  the  piaiotiiis  were  stiD 
entitled  to  recover. 
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The  court  were  to  draw  inferences  as  a  jury  might. 

Kelly  for  the  plaintifi*.  The  question  is,  whether,  upon  the  facts  stated, 
the  mone^  received  oy  Boult  &  Addison  jointly  is  within  the  condition  of 
the  bon^.  Addison  never  was,  and  never  was  supposed  to  be,  separatelj 
agent  for  tne  plaintiffs ;  nor  was  he  ever  in  a  capacity  to  receive  nioneyi 
separately  for  them.  Therefore,  the  moneys  received  jointly  are,  within  the 
meaning  of  the  condition,  received  by  Addison  in  the  course  of  his  con* 
duct  «as  such  agent."  And  the  defendant's  letter  of  8th  August,  1841, 
shows  that  he  was  perfectly  aware  of  the  partnership.  It  is  true  that  the 
meaning  of  the  condition  of  a  bond  is  to  be  collected  from  the  language 
of  the  instrument  itself:  but,  if  the  language  admits  of  a  double  interpre- 
tation, that  lets  in  extrinsic  evidence.  In  Barclay  v.  LucaSj{a)  the  condi- 
tion of  a  bond  recited  that  plaintifis  had  agreed  to  take  J.  into  their  service 
and  employ  as  a  clerk  in  then*  shop  and  counting-house  ;  and  it  provided 
hat  the  bond  should  be  void  if  J.  should  account  for  and  pay  to  the  plaiih 
tiflfs  all  sums  which  he  should  receive  in  their  service.  The  plaintifilt,  who 
were  bankers,  took  in  a  new  partner ;  and,  J.  continuing  in  the  service,  it 
was  held  that  the  condition  extended  to  money  which  he  received  in  the 
^  service  of  the  new  partnership.     Lord  Mansfield  said:  •"The 

J     question  in  this  case  turns  upon  the  intention  of  the  parties  at  the 
time  of  entering  into  the  contract.    In  questions  upon  intention,  we  must 
look  to  the  subject  matter  of  the  contract."    Here,  no  doubt  can  be  ente^ 
tained  that  the  subject  matter  of  the  contract  was  the  conduct  of  the  partners 
in  the  agency.     On  the  other  side,  reliance  may  be  placed  on  Bellairs  v. 
Ebsworthj  3  Campb.  53.     There  the  condition  was  that  N.  should  account 
for  all  XbM  sums  that  he  should  receive  for  the  plaintifis ;  N.,  with  the  know- 
ledge of  the  plaintifis,  took  M .  into  partnership :  and  it  was  held  that  the 
condition  did  not  apply  to  moneys  received  by  N.  and  M.  jointly.    Bui 
there  the  introduction  of  the  partner  changed  the  position  of  the  parties 
after  the  bond  was  given.     Lord  Ellenborough  said  that  the  obligor  <<  by 
no  means  undertook  for  the  good  conduct  of  any  future  partner."    Here 
the  partnership  existed  when  the  bond  was  made ;  the  bond  was  actually 
made  with  reference  to  the  partnership  agency :  so  that  the  criterion  applied 
in  Bellairs  v.  Ebsworihy  is  in  favour  of  the  present  plaintifi*s.     A  declara* 
tion  averring  that  A.  promised  is  supported  by  proof  of  a  joint  promise  by 
A.  and  B.     If,  here,  the  word  <»  separately"  could  be  imported  into  the 
condition,  no  evidence  at  all  would  be  receivable  as  to  the  joint  transac- 
tions; but  such  evidence  was  admitted  in  Bellairs  y.  Ehswortk;  though, 
when  admitted,  it  failed  to  show  a  state  of  facts  contemplated  at  the  time 
of  giviog  the  security.     [Coleridge,  J.   If,  as  you  say,  the  condition  on 
the  face  of  it  has  a  double  meaning,  you  are  seeking  to  give  evidence  to 
explain  a  patent  ambiguity.]     There  is  no  ambiguity  at  all,  in  the  sense  of 
^  the  rule  referred  to.     It  is  not  that  the  language  *may  apply  to  one 

-I    only  of  two  cases,  and  there  is  doubt  to  which  it  applies ;  but  that 
(a)  Note  (a)  to  Barher  ▼.  Parher,  1  T.  R.  291. 
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It  comprehends  both.  If  Boult  &  Addison  had  received  the  money  joint]/, 
the  condition  might  well  recite  a  receipt  by  Addison.  So  a  debt  due  from 
a  defendant  as  surviving  partner  may  be  described  as  a  debt  due  from  him 
individually ;  Richards  v.  Heather ^  1  B.  &  Aid.  29.  It  is  on  an  analogous 
principle  that,  if  one  of  two  partners  be  sued,  he  can  take  the  objection 
only  by  plea  in  abatement;  Rice  v.  Shute^  5  Burr.  2611,  S.  C.  2  W.  Bl. 
695  ;(a)  where  Lord  Mansfield  said :  <<  All  contracts  with  partners  are  joint 
and  several:  every  partner  is  liable  to  pay  the  whole."  If  a  deed  describe 
land  as  land  let  to  A.  for  fifiy  years,  evidence  must  be  given  to  show  to 
vrhat  land  that  description  applies :  so  evidence  may  be  given  to  show  what 
agency  existed  here  when  the  bond  was  given.  Proof  of  receipt  of  money 
by  Addison's  clerk  for  him  would  satisfy  the  breach.  The  declaration 
alleges,  and  the  plea  admits,  the  fact  of  the  agency :  to  what  agency  is  that 
to  be  referred  ?  It  surely  was  competent  to  the  plaintiffs  to  show  that  the 
money  received  was  received  under  the  only  agency  to  which  the  record 
can  apply.  And,  further,  as  the  receipt  by  both  partners  is  a  receipt  by 
each,  the  issue,  as  joined,  must  be  found  for  the  plaintifls. 

W.  H.  WatsoHy  contra.    This  is  merely  a  question  on  the  construction 
of  the  condition.  The  defendant  never  became  surety  for  Boult  &  Addison, 
so  far  as  the  language  of  the  instrument  goes ;  and  that  language  cannot 
*be  enlarged    by  extrinsic  evidence.      Chapman  v.    Beckinton^ 
3  Q.  B.  703,  is  a  very  strong  case  for  the  defendant.     (He  was    ^ 
then  stopped  by  the  court.) 

Lord  Denman,  C.  J.  The  only  question  certainly  is  as  to  the  meaning 
of  the  condition.  And  of  that  there  can  be  no  doubt.  When  a  party 
makes  himself  surety  for  the  conduct,  not  of  A.  and  B.,  but  of  A.,  the 
stronger  proof  you  give  that  he  knew  the  relation  in  which  A.  and  B.  stood 
to  each  other,  the  stronger  you  make  the  iuference  arising  from  his  men- 
tioning only  A.  Suppose  the  condition  recited  that  the  two  were  joint 
agents,  and  then  spoke  only  of  the  conduct  of  one,  would  not  that  be  a 
strong  proof  that  the  suretiship  was  intended  to  apply  only  to  the  separate 
acts  of  that  one?  Mr.  Kelly's  comment  upon  Bellairs  v.  Ehsworth^ 
3  Campb.  53,  is  very  ingenious :  but  the  case  is  quite  against  him.  Lord 
Ellenborough,  with  his  usual  strong  sense,  says  :  «<  The  defendant  was 
surety  for  Philip  Nott,  and  not  for  Mingay,  Nott  and  Co/'  Mr.  Kelly  says 
that  evidence  of  the  relation  of  the  parties  was  there  necessarily  admitted : 
the  language  of  the  report  is  <Mt  appeared:"  whether  that  was  upon  the 
mere  opening  is  not  said.  Lord  Ellenborough  argues  entirely  on  the 
recital  and  the  scope  of  the  condition.  Here,  too,  even  if  the  defendant's 
knowledge  of  the  partnership  were  a  fit  subject  of  inquiry,  I  do  not  see 
that  it  is  shown.     His  letter  of  8th  August,  1841,  does  not  show  it. 

WiLUAMs,  J.  Engagbg  for  the  good  conduct  of  one  man,  and  engaging 

(o)  It  appeals  fiom  Staekwood  ▼.  Dunn,  (d  Q.  B.  822,)  that  a  plea  in  bar,  hj  a  lole  defend- 
ant hi  aaaumpat,  alleging  that  the  promiae  was  made  by  hiin  and  L.  jointly,  and  then  secung 
off  a  debt  due  to  the  two^  contains  a  good  oonfearioo. 

sc 
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^  for  the  good  conduct  of  two,  •^are  essentially  different  engageiuent^ 

-■  both  in  ordinary  understanding  and  in  legal  effect.  Mr.  Kelly  don 
not,  and  could  not,  contend  that  any  evidence  could  be  resorted  to  for  the 
purpose  of  enlarging  the  sense  of  the  condition.  The  case  which  he  sug- 
gested, most  nearly  approaching  to  the  admission  of  evidence  here,  was 
that  of  a  deed  describing  land  by  its  being  let  to  A.  for  a  certain  term.  In 
that  case,  he  said  the  facts  must  be  inquired  into.  They  must  so :  that  is 
a  case  of  latent  ambiguity.  Lord  Cheyney^s  Case^  5  Rep.  68  a,  is  the 
earliest  authority  which  I  recollect  on  that  point.  But  this  is  not  a  case  of 
latent  ambiguity.  Mr.  Kelly  seeks  to  show  that  he  is  using  the  evidence, 
not  to  extend  the  meaning  of  the  bond,  but  to  prove  the  fact  of  a  breach. 
No  doubt  all  facts  may  be  put  in  evidence  that  establish  that':  but  the 
evidence  here  is  not  applied  eo  intuitu,  I  agree  that  the  whole  question 
resolves  itself  into  the  construction  of  the  condition :  and  it  isr  clear  to  me 
that  it  would  be  a  distinct  violation  of  the  meaning  expressed  by  the  lan- 
guage of  the  condition  to  introduce  a  responsibility  for  more  than  the  party 
named. 

Coleridge,  J.  I  agree  that  the  meaning  of  a  written  instrument  often 
requires  to  be  shown  by  extrinsic  evidence ;  but  then  the  evidence  is  pro- 
duced to  explain  the  intention  which  is  expressed  in  the  instrument.  But, 
where  a  clear  meaning  appears  without  any  evidence  at  all,  we  must  not 
break  in  upon  the  rule  which  prohibits  the  varying  of  a  written  instrument 
by  extrinsic  evidence.  The  meaning  here  is  perfectly  clear :  Mr.  Kelly*i 
•p;o«i  construction  would  amount  to  the  addition  of  a  liability  for  •the 
^  conduct  of  a  party  not  named.  As  to  the  language  of  the  plea,  we 
must  suppose  that  it  admits  the  agency  and  denies  the  receipt  in  the  same 
sense  in  which  they  are  alleged  in  the  declaration :  that  brings  us  back 
again  to  the  language  of  the  condition. 

WiGHTMAN,  J.  The  question  is  whether  a  condition,  by  which  a  party 
makes  himself  answerable  for  the  conduct  of  one  person,  renders  him  liable 
for  the  conduct  of  another  with  whom  that  person  acts  jointly.  Recourse 
is  had  to  the  analogy  of  cases  of  latent  ambiguity ;  and  it  is  sought  to  show, 
by  extrinsic  evidence,  an  intention  beyond  the  language  of  the  condition. 
If  we  are  to  determine  this  case  on  the  extrinsic  evidence,  I  think  the  result 
will  be  against  the  plaintiffs.  For,  if  the  defendant  did  know  that  the  part- 
nership  existed,  and  yet  undertook,  in  the  condition,  a  responsibility  for  the 
conduct  of  Addison  only,  it  looks  as  if  he  did  not  intend  more.  In  truth, 
the  recital  is  the  proper  key  to  the  meaning  of  the  condition.  In  Hassett  v. 
Long^  2  M.  &  S.  363,  which  has  not  been  adverted  to,  a  question  arose 
whether  a  bond  conditioned  to  secure  the  payment  of  all  sums  received  by 
a  collector  extended  beyond  the  current  year:  and  Lord  Ellenborougb 
said  that  the  recital  was  the  <«  proper  key"  to  the  meaning,  that  it  spoke  of 
the  party  as  collector  and  receiver  of  the  land  tax,  that  the  land  tax  was  an 
annual  tax,  that  the  party,  as  receiver,  was  an  annual  oflBcer,.and  that  in  tbS' 
recital  <<  not  one  word  occurs  describing  an  act  or  intimating  a  reeetpl 
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beyond  the  limits  of  the  then  current  year  of  collectioB."    Her^  toe  recital 
does  not  contain  *a  word  referring  to  any  agency  bat  that  of  Addi-     r^^ci^ 
son.     Then  Mr.  Kdly  raises  the  question,  whether  the  receipt  by    ^  *^ 
Addison  8l  Bouk  is  a  receipt  by  Addison.     On  ordinary  principles,  each 
party  is  liable  for  receipts  by  either.    But  the-  (question  here  is,  not  to  what 
extent  the  one  can  make  the  other  liable  to  the  employer,  but  whether  the 
d^ndant  became  surety  for  the  acts  of  both*    Mr«  KeUt^  urged  that  <^the 
defendant  would  be  liable  for  whatever  Addison's,  clerk,  as  such,  might 
receive*     It  appears  to  me  thai  this  is  inapplicable  to  tl^e  question.     No 
doubt  the  receipt  by  the  clerk  is  a  receipt  by  his  master.    But  the  receipt 
by  a  partner  is  a  receipt  by  both  partners :  Boult  had  as  much  power  as 
Addison  to  appropriate  the  money  received :  Addisoa  could  not  take  the 
money  out  of  Boult's  hands  as  he  could  out  of  those  of  his  own  clerk :  no 
money  therefbre  was  received  by  hkn  separately.    Bellahra  v.  Ebsuforth^ 
3  Campb.  53,  is  a  direct  authority  in  favour  of  the  defendant.    As  to  the 
plea :  it  is  contended  that  this  receipt  comes  within  the  hnguage  of  the 
issue.    I  think  there  is  no  weig^  in  that :  we  must  take  the  plea  with  refer- 
ence to  the  matter  charged  in  the  declaration ;  and  it  seems  to  me  that  the 
receipt  charged  in  the  declaration  is  a  receipt  by  Addison  in  a  separate 
capacity,  and  not  such  a  receipt  as  appears  on  these  facts. 

Judgment  for  defendant. 
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The  jurat  of  ui  afiRdHTit  pniporting  to  be  sworn  hj  C.  E.,  was  drawn  as  follows : 

*«8woni  at  Banbmy  in  the  county  of  Oxibid,  this  8th  day  of  Febfuaiy,  1844.   William  Mii» 

ton,  a  coounisaioneiy"  6lc* 
Held,  a  fittal  objection  that  the  wonls  «  before  me"  were  not  inserted  between  the  date  and  t&s 

ngnatuie,  though  an  exhibit  was  annexed,  having  subecribcd  to  it  the  words^  «  This  is  the 

notice  refened  to  in  the  annexed  affidavit  of  C.  £^  sworn  befi>ro  me  this  8th  day  of  February, 

1844.    Wm.  Munton." 

On  appeal  against  an  order  of  justices  removing  certain  paupers  from  the 
parish  of  Bloxham  to  the  township  of  Epweil,  both  in  the  county  of  Oxford, 
the  sessions  (October,  1843,)  quashed  the  order,  subject  to  the  opinion  of 
this  court  on  a  special  case.  The  orders  having  been  brought  up  by  cer- 
tiorari,  and  a  case  stated  and  set  down  in  the  crown  paper  for  argument, 
application  was  made  to  a  judge  at  chambers  to  quash  the  certiorari  on 
^  ground  that  an  affidavit  on  which  it  was  obtained  had  a  defective  jurat. 

The  affidavit  by  Charles  Egg,  was  the  usual  one,  verifying  the  notice  o£ 

motion  for  a  certiorari,  and  stating  service  of  it  upon  two  of  the  justices 

^0  made  the  order  of  sessions.     The  jurat  was  as  follows. 

^  Sworn  at  Banbury  in  the  county  of  Oxford,  this  8th  day  of  Februaiy» 
1844 

"Wm.  Munton, 
^  A  commissioner  of  the  Court  of  Queen's  Bench." 
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Then  followed  the  notice,  after  which  were  the  words : — 

<«  This  is  the  notice  referred  to  in  the  annexed  affidavit  of  Charles  Egg, 
sworn  before  me  this  8th  day  of  February,  1844. 

«Wm.  Mukton." 

The  objection  was  that  the  words  «  before  me"  were  not  prefixed  to  the 
commissioner's  name  in  the  jurat. 

On  the  hearing  at  chambers,  in  thb  term,  Patteson,  J.,  directed  that  the 
point  should  be  discussed  before  the  *full  court.    A  rule  nisi  was 
-'     obtained  this  term  for  quashing  the  certiorari :  and,  the  special 
case  now  coming  on  for  argument, 

Keating  and  Pashley  showed  cause  against  the  motion  to  quash.    First, 
the  application  comes  too  late,  no  reason  being  assigned  for  delay :  Dana 
T.  WatkinSy  2  Dowl.  N.  S.  930.     Secondly,  it  is  sufficient  if  the  court  see 
that  the  deposition  is  really  authenticated  by  the  commissioner;  and,  if  aoy 
doubt  arises  on  the  jurat  itself,  it  is  removed  by  the  words  following  tbe 
exhibit,  where  the  commissioner  speaks  of  the  affidavit  as  sworn  before 
him.     The  officer  having  jurisdiction,  if  there  be  an  ambiguity  the  couit 
will,  as  in  Regina  v.  SUkstone^  2  Q.  B.  520,  intend,  if  possible,  that  things 
were  rith  acta.   [Lord  Denman,  C.  J.  The  objection  here  is,  not  ambiguity, 
but  insufficiency.]    In  Symmers  v.  Wason^  1  B.  &  P.  105,  the  jurat  of  an 
affidavit  to  hold  to  bail  omitted  the  place  where  it  was  sworn  ;  and  this 
was  not  deemed  fatal.    In  Rex  v.  Emderij  9  East,  437,  the  defendant  was 
indicted  for  perjury  in  an  affidavit  which  was  set  out  with  a  jurat  stating  it 
to  be  sworn  in  London  ;  and  perjury  was  assigned  on  this  among  other 
statements.     He  pleaded  auterfois  acquit,  and  set  forth  a  former  indictment, 
which  contained  no  allegation  as  to  the  place  of  swearing:  and  it  was  held 
that  the  acquital  on  this  indictment  was  a  good  bar,  the  jurat  not  being  a 
part  of  the  affidavit  necessary  to  be  stated  in  an  indictment  for  perjury. 

Pigottj  contr^,  was  here  called  upon   by  the  court.     Commissioneia 
^  derive  the  power  of  taking  affidavits  •from  a  statute,  (29  C.  2, 

-'  c.  5,)  and  must  show  that  the  power  is  exercised  according  to 
it.  «An  affidavit  is  an  oath  in  writing,"  <<  sworn  before,  and  attested 
by  him  who  hath  authority  to  administer  the  same:"  1  Bac.  Abr.  124, 
tit.  Affidavit  J  (7th  ed.)  Here  the  swearing  before  a  person  baring 
authority  does  not  appear.  Rex  v.  Emden^  which  turned  upon  the  ne* 
cessity  of  setting  out  the  jurat  in  an  indictment,  cannot  aflect  thb  case. 
Nor  does  the  decision  of  the  court  on  an  ambiguous  jurat,  in  Regina  r- 
Silkstone^  ^Pply  h^r^-  '^^  affidavit  in  that  case  had  the  words,  "  befoit 
me,"  and  the  court  read  them  distributively.  [Coleridge,  J.  You  sa/ 
that  this  affidavit,  on  the  face  of  it,  is  not  sworn  at  all.]  That  is  the  defect; 
and  it  cannot  be  aided  by  reference  to  another  document.  If  this  were 
allowed,  the  court  might  be  called  upon  to  collect  a  jurat  from  twenty 
different  instruments.  And  the  affidavit  was  complete  when  the  commis- 
sioiier  signed  his  name.  He  was  then  functus  officio  as  to  that  docuoeot. 
In  Rigina  v.  ShipsUm  upon  Stour^  ante,  p.  119,  where  one  of  the  ezamiitt 
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tions,  in  a  case  of  removal,  did  not  purport  to  be  taken  before  two  justices 
of  the  county,  an  attempt  was  made  to  supply  the  defect  by  reference  to 
another  examination  immediately  preceding ;  but  the  court  would  not  allow 
this:  and  Patteson,  J.  observed  that,  if  they  permitted  the  objection  to  be 
so  removed,  they  would  next  be  asked  to  apply  the  same  rule  to  affidavits. 
^(  If/'  he  said,  <«  one  affidavit  purported  to  be  sworn,  <  before  me  a  com- 
missioner,' &c.,  it  would  be  urged  that  any  affidavit  on  the  same  paper, 
coming  after  that,  must  be  taken  to  be  so  sworn  also,  though  the  words 
*  a  commissioner'  &c.  were  omitted."  That  case  is  •nearly  in  point,     r^p.,. 
The  strictness  with  which  the  courts  have  enforced  accuracy  in     ^ 
jurats  as  to  place  and  other  circumstances  appears  from  Rex  v.  The  Justices 
of  the  West  Riding,  3  M.  &  S.  493 ;  Moiling  v.  Poland,  3  M.  &  S.  157; 
Osbom  V.  Taium,  1  B.  &  P.  271 ;  Howard  v.  Brown,  4  Bing.  393,  and 
many  other  instances.    The  court  said  in  Rex  v.  the  Justices  of  tlie  West 
Riding:  <«To  dipense  with  these  forms  is  only  to  get  into  uncertainty  and 
mischief,  and  by  a  strain  of  jurisdiction  to  help  parties  through  that  which 
they  ought  to  look  to  themselves."    The  consequence  of  such  a  practice 
would  be  that,  on  indictment  for  perjury,  a  commissioner  might  be  called 
upon  to  supply  from  memory  circumstances  omitted  in  the  jurat,  which  he 
can  hardly  be  expected  to  do  with  accuracy  in  any  individual  case  of  the 
many  which  come  before  him.     The  jurat  ought  to  be  so  complete  that  he 
may  verify  it,  like  an  attesting  witness,  on  the  mere  sight  of  his  signature. 
JPaihley  was  then  heard  in  continuation.     Many  of  the  cases  in  which 
great  accuracy  has  been  enforced  as  to  the  form  of  affidavits  have  arisen  on. 
niles  of  court,  which  it  has  been  thought  necessary  to  uphold.     But  no. 
rule  requires  that  the  words  <<  before  me"  should  precede  the  signature  of 
a  commissioner.     In  Osbom  v.  Tatum,  no  title  of  a  court  was  given  ;  which 
is  a  very  different  objection  from  the  present.     But,  where  the  place  of 
swearing  was  omitted  in  the  jurat  of  an  affidavit  made  before  a  commis- 
sioner, leave  was  given  to  amend  ;  Cass  v.  Cass,  1  Dowl.  &  L.  698.     In 
Ex  Parte  Hall,  8  Law  J.  N.  S.  211,  (Queen's  Bench,)  (a)  the  •com- 
missioner  had  accidentally  omitted  to  subscribe  his  name  to  the     ^ 
affidavit ;  but  this  court,  on  motion,  suffered  it  to  be  amended  by  adding 
the  name,  though  the  time  for  filing  affidavits  was  past.     Sb  amendments- 
have  been  permitted  where  a  mistake  has  been  made  in  the  jurat  by  a 
judge's  clerk ;  Ex  parte  Smith,  2  Dowl.  P.  C.  607 ;  or  in  a  rule  by  an 
officer  of  the  court;   Downing  v.  Jeimings,  5  Dowl.  P.  C.  373.     The 
commissioner  here  would  have  been  guilty  of  great  misconduct  if  he  had 
subscribed  an  affidavit  not  sworn  before  him :  and  ^^  the  general  rule  is  that,. 

(a)  The  motion  wm  made  April  1 5th,  1839,  before  Lord  Denman,  C.  J.,  Ltttledale,  Phttesoir,  and 
Coleridge,  Jg.  The  affidavit  was  sworn  by  Mr.  Hail,  for  the  purpose  of  showing  c&iia»  againsl 
l^le  for  striking  him  off  the  roll  of  attorneys.  Cresswell,  who  was  to  support  that  rule,  said 
w^t  he  would  not  oppose  the  application  to  amend,  if  the  court  thought  fit  to  grant  it :  and  a 
f^  was  made  absolute  in  the  first  instance,  as  follows.  «*  Upon  reading  the  afilidavit,*'  ^cc^  "  it 
tt  wdered  that  John  Hall"  "  be  at  liberty  to  swear  his  affidavit,  (in  the  first  affidavit  mentioned,) 
"iM  in  this  matter  on  the  8th  day  of  April  instant** 
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where  a  duty  is  performed  by  a  public  officer,  he  is  presumed  to  have  dis- 
charged  it  rightly :"  per  Coleridge,  J.,  in  Rex  v.  Whist(my  4  A.  &  E.  607. 
The  same  doctrine  was  acted  upon  in  Rex  v.  WUney^  5  A.  &  E.  191,  and 
Doe  dem,  Jfanney  v.  Gfore,  2  M.  &  W.  320.  The  Court  of  Common 
Pleas  held  an  affidavit  sufficient  where  the  jurat  stated  it  to  be  sworn  before 
a  commissioner  by  virtue  of  a  <*  commission  forth"  (instead  of  (issued 
forth")  from  that  court ;  Dahy  v.  MahoHy  6  Dowl.  P.  C.  192.  In  Rtgim 
T.  Shipston  upon  Stour^  ant^,  p.  119,  the  court  thought  that  no  sufficient 
connexion  appeared  between  the  two  examinations :  here  the  words  added 
to  the  exhibit  refer  expressly  to  the  swearing  of  the  affidavit. 
^  •Lord  Denman,  C.  J.     On  the  first  impression  we  always  feel 

-■  desirous  to  get  over  objections  of  this  kind  if  we  can :  but  we  must 
abide  by  established  rules ;  and  of  these  there  is  none  more  wholesome 
than  that  documents  confirmed  by  oath  should  set  forth  that  they  are  sworn 
before  a  person  having  proper  authority.  Here  the  authority  is  given  by 
act  of  parliament ;  and  we  cannot  see  that  it  has  been  duly  exercised,  qd* 
less  the  jurat  shows  it.  No  instance  has  been  mentioned  in  which  this  has 
not  been  held  necessarj'.  The  strictness  to  be  observed  in  this  respect  does 
not  depend  on  the  existence  of  rules,  but  on  the  necessity  of  the  thing  itself. 
It  has,  in  some  instances,  been  departed  from ;  but  the  variety  of  decisions 
which  have  been  cited  on  the  subject  is  a  strong  reason  against  such  a  prac- 
tice. The  observation  of  the  court  in  Rex  v.  The  Justices  of  the  West 
Ridingj  3  M.  &  S.  494,  that  <<  to  dispense  with  these  forms  is  only  to  get 
into  uncertainty  and  mischief,  and  by  a  strain  of  jurisdiction  to  help  parties 
through  that  which  they  ought  to  look  to  themselves,"  is  very  important. 
By  doing  so  we  invite  negligence.  I  think  this  is  not  an  irregularity  which 
can  be  waived :  a  defect  of  jurisdiction  is  shown ;  and  the  objection  is  ooe 
which  we  cannot  avoid  giving  eflect  to.  We  shall  thus  induce  more  acca- 
racy  in  future.  As  to  Ex  parte  Hall^  (a)  I  must  say,  though  I  was  party  to 
the  decision,  that  the  indulgence  was  one  which  ought  not  to  have  heen 
granted. 

Williams,  J.  I  will  only  say,  as  to  the  reference  from  one  document  to 
another,  that  we  must  look  to  the  jurat  of  the  affidavit  which  it  is  proposed 
^  to  use,  •and  that  alone.     The  words  relied  upon  for  the  reference 

^    may  induce  as  much  doubt  as  the  jurat  itself. 

Coleridge,  J.  This  defect  is  not  a  mere  irregularity,  but  afiects  the  juris- 
diction. As  to  the  words  of  reference  in  the  exhibit,  the  commissioner  theie 
speaks  of  the  annexed  affidavit,  but  only  states  incidentally  that  it  was  aa 
affi<Iavit  sworn  before  him.  '  If  this  instrument  were  admitted,  we  might  in 
the  same  manner  be  referred  to  some  subsequent  paper  or  affidavit  subscribed 
by  the  commissioner.  W^e  must  look  at  the  jurat  itself.  The  objection  may 
seem  to  be  of  little  importance ;  but  if  ever  we  are  to  use  strictness  it  sboold 
be  on  affidavits  and  all  that  relates  to  their  form.  Here  it  is  consistent  with 
the  jurat  that  the  oath  was  not  administered  by  thb  commissioner  at  alL 

(a)  See  p.  631,  note  (a),  anta. 
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WidHTMAN,  J.  The  jurat  is  clearly  not  sufficient.  Consistently  urith  it, 
the  affidavit  may  have  been  sworn  before  a  person  having  no  authority.  I 
doubted  at  first  whether  the  fault  was  not  cured  by  the  reference  in  the  docu- 
ment annexed ;  but,  if  that  eflect  could  be  produced  by  referring  from  one 
document  to  another,  a  defective  jurat  might  be  remedied  by  a  subsequent 
affida%'it.  Rule  absolute,  without  costs.(a) 

(a)  In  Regina  ▼.  7%e  InhabiianU  of  Narhury^  argued  in  Easter  term,  1846,  before  Loitf 
DsirxAir,  C.  Jn  And  PitTTsios,  J^  a  certiorari  had  been  obtained,  on  affidavit,  sworn  in  the 
ooontiy,  Haitih  16th,  1844,  to  bring  up  an  order  of  seBaions  confirming  an  order  of  removal  sub- 
ject to  a  special  case.  On  April  30th,  1846,  a  rule  nisi  was  obtained  on  the  authority  of  Regina 
T.  Bloxham  (supri),  for  quashing  the  certiorari,  because  the  jurat  of  the  affidavit  was  imper- 
fect, the  commiMioner's  name  not  being  preceded  by  the  words  « before  me."  NeaU  showed 
cause  (May  7th,  *1846),  and  cited  Empty  v.  King,  13  M.  &,  W.  619,  as  showing  rmMf. 
that  an  omiosion  of  this  kind  was  not,  on  principle,  &taL  He  contended  that  the  de-  L 
feet  6SA  not  render  the  affidavit  a  nullity,  as  appearod  from  Rex  v.  Emden^  9  East  437 ;  and 
that  it  was  merely  an  irregularity,  waived  by  delay  on  the  other  side,  and  amendable;  Ex  parte 
Snnih,  2  DowL  P.  C.  607.    PhilUmare,  contra,  was  not  heard. 

Lord  Dkn XA!r,  C.  J.  We  cannot  overrule  Regina  v.  Bhzham,  The  case  m  the  Exchequer 
is  consistent  with  it  In  Ex  parte  Smith,  my  brother  Pattbsost  permitted  the  amendment,  see- 
ing that  the  deponents  had,  in  &ct,  been  regularly  sworn ;  and  he  rather  doubts  whether  he 
did  righUy.  Here  it  does  not  appear  that  the  party  was  sworn  before  any  one.  The  case  is 
the  Hune  as  Mr.  Munton's.  PATTssosr,  J.  I  am  not  prepared  to  overrule  Regina  v.  BloX' 
hanu  If  time  would  cure  a  defect  of  this  kind,  eight  months  would  have  cured  it  there.  In 
Empey  v.  KLng,  the  omission  happened  in  an  affidavit  sworn  at  a  judge's  chambers,  and  the 
Coiut  of  Exchequer  ezpreasky  distinguished  between  such  an  affidavit  and  one  sworn  before  a 

Rule  absolute. 


DOE,  on  the  several  demises  of  GUY  WARWICK  and  MARTHA 
ISABELLA  RAMSEY,  t;.  JOHN  COOMBES  and  WILLIAM  AU- 
GUSTUS SMITH. 

By  the  written  customs  of  the  manor  of  Hackney,  (confirmed  by  stat  21  Ja.  I,  c.  6,  private,) 

every  person  to  whose  use  lands  are  surrendered  «  ought  to  come  within  three  years"  after  the 

surrender  b  presented,  and  be  admitted,  ^sect  34.) 
HMt  that  this  custom  was  only  for  the  benefit  of  the  lord,  who  might  waive  it,  and  grant  a  valid 

admittance  after  the  expiration  of  the  three  years. 
Therefore,  where  P.,  copyholder  of  the  manor,  surrendered  to  the  use  of  W.,  who  was  admitted 

more  than  three  yean  after  presentment  of  the  surrender:  Held,  that  W.,  after  admittance, 

migiht  maintain  ejectment  against  P.  and  aU  claiming  under  her. 

Ejectment  for  a  messuage  and  land.  On  the  trial,  before  Coleridge,  J., 
at  the  Middlesex  sittings  after  Easter  term,  1840,  it  appeared  that  the  pre- 
mises were  of  copyhold  tenure,  parcel  of  the  manor  of  Hackney,  commonly 
called  The  Lord's  Hold,  in  Middlesex.  A  verdict  was  found  for  the  plain* 
tifi^  subject  to  the  opinion  of  this  court  upon  a  case,  the  material  parts  of 
which  were  as  follows. 

Mary  Susannah  Piggott,  being  seised  of  the  premises  *for  an  estate  r^^-ois 
to  her  and  her  heirs,  according  to  the  custom  of  the  said  manor,  by  ^ 
an  indenture,  by  her  duly  executed  and  enrolled,  bearing  date  28rh  August, 
1815,  between  her,  M.  S.  P.,  of  the  first  part,  John  Green  of  the  second 
ptrt,  and  Guy  Warwick,  one  of  the  lessors  of  the  plaintiflT,  of  the  third  part, 
in  consideration  of  106(M.  by  Green  paid  to  M.  S.  Piggott,  bargtined  tnd 
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sold  unto  Green,  his  executors,  administrators  and  assigns,  an  annuity  of 
110/.  during  the  lives  of  Green  and  his  v^ife,  and  the  longer  liver  of  them, 
and  charged  the  same  upon  the  premises  in  question ;  and  covenanted  with 
Green,  his  executors,  &c.,  that  if  the  annuity  should  be  unpaid  for  twenty- 
one  days,  it  should  be  lawful  for  him,  his  executors,  &c.,  into  the  premises 
in  question  to  enter,  and  receive  the  rents  and  profits  thereof;  and  also  cove* 
nanted  that  she,  M.  S.  P.,  would  surrender  the  premises  in  question  to  the 
use  of  Guy  Warwick,  upon  trust  for  the  better  securing  thft  regular  payment 
of  the  said  annuity,  and,  subject  thereto,  and  to  the  powers  therein  contained 
for  levying  and  raising  the  said  annuity  and  all  costs  incurred  by  reason 
of  the  non-payment  thereof,  upon  trust  for  the  said  M.  S.  Piggott,  her 
heirs,  &c. 

On  the  day  of  the  date  of  the  said  indenture,  M.  S.  Piggott  made  a  con- 
ditional surrender,  out  of  court,  of  the  premises  in  question,  to  the  use  of 
Guy  Warwick,  upon  the  trusts  of  the  indenture ;  and  such  surrender  was 
presented  by  the  homage  at  a  general  court  baron  which  was  the  next  gen- 
eral court  barou  held  for  the  said  manor,  viz.  on  23d  April,  1816:  but 
Warwick  was  not  admitted  tenant,  pursuant  to  the  surrender,  by  the  lord 
of  the  manor,  according  to  the  custom  thereof,  at  a  court  baron  held  for  the 
said  *manor,  until  11th  April,  1820,  being  a  period  of  more  than 
J  three  years  after  presentment  of  the  surrender.  There  was  evidence 
that  it  was  not  usual  to  be  admitted  on  conditional  surrenders  necessarily 
within  three  years  after  such  surrenders ;  and  that  there  were  many  such  sur- 
renders, and  many  admittances  in  fact,  after  the  expiration  of  three  years. 

On  3(1  April,  1820,  all  arrears  of  the  said  annuity  were  duly  paid. 

Mrs.  Piggott  died  in  1838.  The  defendants  are  her  personal  representatives. 

Green  died  in  1818 ;  and  Mrs.  Green  died  in  February,  1839.  The 
lessor  Martha  Isabella  Ramsey  is  the  personal  representative  of  Green :  and 
an  arrf  ar  of  the  said  annuity  then  was,  and  still  is,  due  to  her. 

The  customs  of  the  Sc';id  manor  were  settled  by  an  indenture  between  the 
lord  and  his  copyhold  tenants,  dated  20th  June,  15  Ja.  1 :  and  such  inden* 
ture  was  confirmed  by  an  act  of  parliament,  21  Ja.  1,  c.  6,  (private),  (a) 
Some  of  the  customs  therein  contained  are  as  follows. 

1.  **In  primiSf  by  the  customs  of  the  said  manors,  and  either  of  them,  all  the  copyhold  lands, 
tenements  and  hereditaments,"  dbc.  (statement  that  the  lands,  dec,  held  by  penons  named  in  the 
indenture,  were  .copyhold  and  customary.)  **  And  all  the  said  lands,  tenements  and  heredit»> 
ments  have  been  passed,  and  are  to  pass  and  go  from  such  persons  as,  according  to  the  contents 
of  these  schedules,  have  power  and  are  enabled  to  make  surrenders  to  any  other  person  or  per- 
sons by  way  of  surrender,  to  be  made  to  the  hands  of  the  lord,  by  tlie  acceptance  of  the  steward 
of  the  manor,"  &c  (describing  different  modes  of  surrender.)  **  Which  surrender  or  sarrenden 
have  been,  and  shall  and  may  be  to  the  use  of  any  person  or  persons,  and  their  heira  for  ever  in 
«eqo-|  fee  simple,  or  any  person  *or  persons  in  fee  tail,  or  for  life  or  lives,  with  remainden  or 
J  without  remainders,  as  lands  may  be  assur^  by  the  course  of  the  common  laws  of  this 
realm,  or  else  to  the  use  of  the  last  will  and  testament  erf*  the  surrenderors,  or  of  any  other  per- 
8M18,  according  to  the  intent  and  limitation  of  such  last  will  and  testament" 

(a)  **  For  confirmation  of  the  copyhold  estates  and  customs  of  divers  copyholders  of  the  manois 
of  Stepney  and  Hackney,  according  to  certain  indentures  of  agreement,  uid  a  decree  in  the  lu^k 
Coon  of  Chanoeiy,  made  between  ihe  lord  of  the  said  muuna  and  the  copyholdexai'' 
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19.  **Sem,  hj  the  clutom  of  the  said  fleveral  manorii  eireiy  copyholder  of  inheritance  in  lee 
ample  may  ■oriender  hia  aaid  copyhold  landa  and  tenements,  or  any  part  or  parcel  thereof,  unto 
the  lonl  to  the  use  of  any  person  or  persons,  and  to  his  and  their  heirs  for  ever,  or  to  his  or  their 
hein,  of  his  or  their  bodies,  or. any  otherwise  in  tail,  or  for  life  cnr  lives,  or  years,  or  to  any  per- 
son or  persons,  and  his  or  their  heirs,  to  the  intent  the  said  copyhold  tenant  may  declare  his  last 
will  and  testament  upon  the  same  lands  and  tenements,  or  to  any  other  use  or  uses,  unless  it  bo 
to  any  corporation  or  corporations,  or  bodies  politic  or  corporate,  and  every  copyholder  in  tail,'or 
£>r  life,  lives  or  years,  of  either  of  the  said  manors,  may  in  like  manner,  by  the  customs  of  the 
mid  manors,  and  of  either  of  them,  surrender  their  copyhold  lands,  tenements  or  hereditaments, 
cr  any  part  thereof  according  to  the  nature  of  their  estates,  so  the  same  surrender  be  made  ac- 
cording to  the  custom  concerning  surrenders,  as  afore  in  these  presents  is  specified,  or  hereafter 
ensueth ;  and  all  the  same  persons,  to  whose  use  every  surrender  shall  be  made,  are  to  have  their 
copies  made  to  hold  of  the  lord  by  the  rod,  according  to  the  custom  of  the  manor  whereof  they 
have  been  holden  by  the  rents  and  services  therefore  due  and  accustomed ;  upon  every  of  which 
surrenders  the  fine  and  fines  for  the  same  hereafter  expressed,  is  by  the  said  custom  to  be  paid, 
and  to  be  entered  into  the  several  copies,  or  the  margents  of  them." 

22.  **Itemj  all  surrenders  taken  of  women,  as  aforesaid,  or  of  men,"  6cc  (recapitulating  the 
modes  of  surrender,)  **  shall  be  and  ought  to  be  by  the  homage  presented  at  the  first  or  second 
next  general  court  holden  for  the  manor  whereof  the  same  is  holden  after  the  taking  thereof,  or 
within  one  year  and  a  day  next  after  the  taking  of  the  same  surrender,  if  any  such  general 
court  be  holden  within  a  year  and  a  day  next  after  the  same  surrender  so  taken ;  or  else  if  no 
such  general  court  be  holden  within  a  year  and  a  day,  then  to  be  by  the  homage  presented  at 
the  next  general  court  to  be  holden  for  the  same  manor,  next  after  the  same  year  and  day,  is 
and  shall  be  a  good  surrender,  as  if  the  same  had  been  taken  by  the  steward  or  his  deputy  of 
that  manor,  or  woman  examined,  as  aforesaid,  in  open  court ;  or  otherwise,  all  surrenders  taken 
by  the  said  reeve,"  &c.,  **  and  not  presented  by  the  said  homage  in  manner  and  form  aforesaid, 
•re  and  shall  be  void."  Then  followed  a  declaration  that  every  surrender  to  the  use  of  a  will, 
not  presented  according  to  particular  rules  laid  down,  *•  is  and  shall  be  void." 

25.  **  Item,  all  surrenders"  of  a  particular  kind,  are  to  be  published  and  notified  as  there  pre- 
■cribed,  **  or  else  those  surrenders  are  also  void." 

27.  **Jfem,  the  lord  or  lords  of  the  said  manors,  or  either  of  them,  *and  their  and  [^539 
every  of  their  stewards  for  the  time  being,  shall  and  ought  to  accept  and  allow  of  all 
and  every  surrender  and  surrenders  to  be  made  of  any  the  lands,  tenements  or  hereditaments, 
\rhereof  any  of  the  persons  named  parties  to  the  said  indenture  are  seiaed  as  copyholders,  ac- 
cording to  the  tenor,  intent  and  true  meaning  of  these  schedules,  and  the  articles  therein  con- 
tained; so  as  the  parties  surrendering  be  not  before  that  time  by  the  homage  of  the  same  manor 
presented,  and  found  to  have  made  or  committed  some  matter  of  forfeiture  of  those  lands  and 
tenements  so  surrendered,  contrary  to  the  customs  and  articles  in  these  schedules  expressed,  or 
•ome  or  one  of  them.  And  the  lord  of  the  same  manor  by  his  steward,  for  such  fine,  as  in  or 
for  such  things  is  before  expressed,  shall  grant  the  same  copyhold  lands,  tenements  and  heredita- 
ments so  surrendered,  according  to  the  tenor,  use  and  intent  of  the  same  surrender ;  and  shall 
duly  admit  such  person  or  persons  to  whom,  or  to  whose  use,  such  surrenders  shall  be  made." 

34.  **  Item,  every  person  to  whose  use  any  of  the  said  lands  or  tenements  shall  be  surren- 
dered, ought  to  come  within  three  years  after  the  same  be  presented,  and  take  up  the  same  by 
himself  if  he  be  of  age,  and  to  be  admitted,  as  aforesaid,  and  to  pay  his  fine,  or  else  by  his 
guardian,  as  aforesaid." 

49.  **  Item,  for  treason  or  felony  whatsoever  that  shall  be  committed  by  any  copyholder  of 
the  said  manors,  or  of  any  of  them  for  which  he  shall  be  lawfully  attainted,  he  shall  forfeit  his 
copyhold  lands  and  tenements  to  the  lord  of  the  said  manor ;  and  for  all  other  ofience  or 
ofiences,  act  or  acts  whatsoever,  for  which  a  freeholder  ought,  by  the  common  laws  of  the  land, 
to  foifoit  his  fireehold  lands  and  tenements,  there  a  copyholder  of  the  said  manors,  or  of  either 
of  them,  shall  forfeit,  as  a  freeholder  ought  to  forfeit  in  like  case,  his  freehold  ;  but  if  a  copy- 
holder be  outlawed  for  any  cause  saving  treason  or  felony,  the  lord  shall  not  have  the  issues  or 
profits  of  his  lands :  and  \£  a  copyholder  make  a  feoffment  of  his  copyhold,  gift  in  tail,  or  lease 
for  life  or  lives  by  deed  or  without  deed,  by  livery  and  seisin  thereupon,  or  shall  suffer  a  recovery 
at  the  common  hiw,  levy  a  fine,  or  wilfully  refuse  and  deny  to  pay,  do  or  perform  his  rents, 
fines,  suits,  customs  and  services  at  any  time  hereafter  due  to  the  lord  or  lords  of  the  said 
manors,  or  either  of  them,  for  their  said  copyholds,  the  same  wilful  refusal  being  presented  to 
the  homage  by  the  oaths  of  three  customary  tenants,  with  the  reeve  or  his  depu^,  (the  said 
tenanta  or  reeve,  nor  his  deputy,  being  none  of  the  lord's  servants,)  and  being  found  and  pro- 
tented  by  the  homage,  the  same  riiaU  be  holden  and  reputed  a  forfeiture  of  his  estate,  whatKV 
ever  he  shall  have  by  copy  of  cottrt>roIl,  at  the  time  of  any  such  act  committed  or  done  in  so 
much  of  his  and  their  copyhold  lands  and  tenements,  as  he  shall  have  committed  any  such  act, 
and  only  for  so  much  of  his  landa  and  tenements*  out  of  the  which  the  nid  quit-rent  and  other 


699        Do£  d.  Warwick  t^.  Goohbss.  M.  T.  1844. 

duties  are  demanded  and  diall  be  due,  and  wiUunjr  denied  by  the  md  tenant  or 
*5401     ^tenants,  as  a£>reaaid ;  or  if  any  copyholder  ahail  in  the  ioid's  court,  or  elwwhen  m 

any  court  of  record,  disclaim  to  hokl  his  said  copyhold  lands  and  tenements  of  the 
loiid  of  the  manor  whereof  his  lands  and  tenements  are  holden,  or  shall  by  pleading  in  tfas 
lord's  court,  or  other  court  of  record,  wilfully  claim  their  coigrholds  to  be  freehold^  or  willin^^ 
and  wittingly  plead  in  any  real  action  at  the  common  law  in  chief  as  a  freehold  tenant,  or  AmSl 
willingly  and  wittingly  do  any  other  act  or  things  in  or  concerning  his  now  lands  and  tena- 
ments,  which  shall  be  a  disseisin  or  disinheritance  of  the  lonl  or  kmis  of  the  said  manois,  or  of 
either  of  them,  their  heirs  or  assigns,  (other  than  such  acts  as  in  these  aftides  are  especial  nieo- 
tioned  or  dispensed  withal,)  that  then  he  shall  forfeit  his  and  their  estate  of  and  in  the  same 
lands  and  tenements  so  disclaimed  to  be  holden  or  daimed  to  be  freehold,  or  lor  which  be  shall 
plead  in  chief,  or  do  any  such  other  act  or  thing  as  is  aforesaid.  Finally,  the  lord  of  the  said 
manors,"  (Stepney  and  Hackney,)  **  or  of  either  of  them,  shall  have  all  such  other  lbrieitnre% 
issues,  profits,  and  advantages  of  the  said  copyholds,  as  shall  grow  due  to  him  by  any  statols 
laws  of  this  realm,  being  not  against  and  coattuj  to  theae  articles  and  customs  here  ezpresdy 
set  down." 

It  was  agreed  that  the  customs  of  the  said  manors,  as  stated  in  a  printed 
book,  entitled  <«  Customs  and  privileges  of  the  manors  of  Stepney  and 
Hackney,  in  the  county  of  Middlesex,"  &c.,  1736,  should  be  deemed  p^ 
of  the  case. (a)    The  case  was  argued  in  this  term.  (5) 

W,  H.  Watson  for  the  plaintiflT.  The  defendants  contend  that  the  sur- 
render and  admission  of  Warwick  are  void,  because  the  admission  did  do( 
take  place  within  three  years  of  the  presentment  of  the  surrender.  Sect.  19 
of  the  customs  authorizes  the  surrender,  if  made  according  to  the  custom; 
other  sections  regulate  the  surrenders ;  and,  by  sect.  27,  the  lord  must 
accept  surrenders  properly  made.  Then  sect.  34  declares  that  the  person 
to  whose  use  the  surrender  is  made  ^<  ought  to  come  within  three  years^' 
^  after  the  presentment  of  •the  surrender  and  be  admitted.     The  lord, 

^  under  this  section,  has  the  right  to  insist  upca  the  party  coming  in 
to  be  admitted  ;  but  the  surrenderor,  and  those  cltfiiip:og  under  her,  cannot 
take  advantage  of  this  condition.  It  was  intended  for  the  benefit  of  the 
lord,  who  may  enforce  it  by  proclamations  and  seizure  quousque.  The 
surrender  is  not  void :  in  this  respect,  the  lang'^age  of  sect.  34  differs  froin 
that,  for  instance,  of  sect.  22,  which  does  decide  surrenders  taken  in  a  par- 
ticular way  to  (<  be  void."  There  does  not  appear  to  be  even  a  forfeiture 
for  non-compliance  with  sect.  34 ;  for  sect.  49,  which  enumerates  the  cause* 
of  forfeiture,  does  not  specify  this.  And^  if  there  were  a  forfeiture,  it  woald 
enure  to  the  benefit  of  the  lord  only.  Moreover  the  lord,  by  admitting 
after  the  expiration  of  the  three  years,  would  have  waived  the  forfeiture  had 
there  been  one.  Customs  imposing  forfeiture  are  construed  strictly,  as  was 
held,  in  the  case  of  a  custom  more  strongly  worded  than  thl^,  in  Baspool  v. 
Ltmgj  Cro.  Eliz.  879.  Further,  sect.  34  does  not  ^pply  to  conditional  sui^ 
renders.    (The  argument  on  this  point  is  omitted.) 

Kelly^  contrik.  The  admittance  not  having  taken  place  till  after  the  expo* 
ration  of  the  three  years,  the  surrender  has  become  absolutely  void  ;  and 
the  title  remained  in  the  surrenderor.  The  general  law  of  copyhold  does 
not  apply;  these  customs  are  now  in  the  nature  of  statutory  provisions. 


(a)  By  eect  00,  it  was  deoland  thftt  the  acti  of  ceftnin  tananti  of  pnrticiikr  eetaleo  AowM 
not  prejudice  thoie  in  remainder. 

(b)  November  ISth.    Before  Loid  ]>emnan,  C.  J.,  Williani%  CoUman,  and  Wishtanii,  i^ 
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If  a  statute  ^rere  to  declare  that  women  «  oagfat"  to  have  doiver,  that  would 
give  them  the  absolute  right.  The  utmost  that  could  be  said  here  would 
be  that  those  representing  •the  surrenderor  are  estopped  from  dis-  r*c  ^q 
puting  the  sunenderor's  act.  But,  even  supposing  that  to  be  so,  ^ 
the  surrenderor  was  not  a  party  to  the  failure  of  admittance.  Her  surrender 
gave  a  right  to.admittaoce  within  the  three  jrears,  but  no  more.  No  valid 
admittance,  therefore,  having  taken  place,  the  surrenderee  had  no  title :  the 
surrenderor,  till  the  admittance  of  the  surrenderee  takes  place,  is  the  tenant 
Nor  does  it  make  any  difference,  as  to  this,  that  the  surrender  was  only  con- 
ditional.    (The  argument  on  this  point  is  omitted.) 

W.  H.  Watson  in  reply.  To  hold  that  sect.  34  absolutely  avoided  the 
surrender  would  be  inconsistent  with  sect.  50,  which  declares  that  the  default 
of  the  tenant  for  Itfesfaall  not  prejudice  the  remainderman. 

Cur.  adv,  vult 

Lord  Denman,  C.  J.,  in  this  term,  (November  25th,)  delivered  the  judg- 
ment of  the  court. 

This  was  a  special  case.  The  land  sought  to  be  recovered  was  copyhold 
of  the  manor  of  Hackney:  and  the  title  of  the  lessors  was  not  disputed, 
except  on  one  point,  the  admittance,  which,  it  was  contended  for  the 
defendants,  was  void  because  made  more  than  three  years  afler  the  present* 
ment  of  the  surrender,  and  so  contrary  to  the  custom  of  the  manor. 

Ttie  customs  of  the  manor  of  Hackney  were  settled  by  an  act  of  parlia* 
ment  in  the  reign  of  James  I. :  and,  by  the  thirty-fourth  section,  it  is  pro- 
vided that  «<  every  person  to  whose  use  any  of  the  said  lands  or  tenements 
shall  be  surrendered,  ought  to  come  within  three  years  after  the  same  be  pre- 
sented, and  take  up  the  same  by  himself,  if  he  be  of  age,  and  to  be  admitted, 
as  aforesaid,  *and  to  pay  his  fine,  or  else  by  his  guardian,  as  afore-     r^e^o 

This  was  a  case  of  conditional  surrender,  presented  in  April,  1816 :  and 
fhe  surrenderee  was  admitted  in  April,  1820.  On  the  part  of  the  lessors  it 
was  contended  that,  with  regard  to  surrenders  of  every  kind,  the  custom 
iras  to  be  taken  as  binding  only  between  lord  and  tenant,  and  ndt  in  favour 
of  third  persons,  so  as  to  make  an  admittance  after  the  three  years  void : 
and  that,  at  all  events,  in  respect  of  a  condhional  surrender,  it  would  not 
80  apply,  where  by  the  intention  of  the  parties  no  admittance  might  take 
place  at  all ;  and  none  would  be  contemplated  until  a  breach  of  the  condi- 
tion. 

It  is  unnecessary  to  consider  the  latter  point,  because  we  agree  with  the 
plaintiff  on  the  former.  The  force  of  the  word  « ought,'*  in  the  recited 
Hem,  is  equivalent  to  «lt  is  the  custom;"  and  the  obvious  intent  of  the 
Custom  is  that  the  lord  should  have  his  fed  tenant  on  the  rolls,  and  know 
^ho  he  is,  within  a  given  time,  and  receive  the  fine  for  alienation  to  which 
he  may  be  entitled.  If  the  custom  be  not  observed,  the  lord  may  insist 
Upon  it,  and  enforce  it  by  such  remedies  as  the  customs  may  give  him, 
Maure  quousque  or  otherwise :  but  he  may  also  waive  it ;  and  he  does  so 
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by  the  act  of  admittance.  To  the  defeDdants,  who  are  the  personal  repre- 
sentatives of  the  surrenderor  and  mortgagor,  and  who  stand  in  her  place, 
the  delay  of  the  admittance  works  no  prejudice :  and  it  would  be  most 
unjust  to  allow  them  to  avail  themselves  of  it  to  defeat  the  lessor's  security. 
The  judgment  will  be  for  the  plaintiff.  Judgment  for  plainti£(a) 


•544]    •WALTER  v.  DE  RICHEMONT,  commonly  called  LE 

VICOMTE  DE  RICHEMONT.    JVcw.  18. 

A  defendant  arrested  on  capias  upon  a  judge's  order,  under  stat  1  &  3  Vict  c  110,  a  3,ii 
supersedeable  unless  the  plaintiff  proceed  to  execution  within  two  terms  indusiYe  after  jnj^ 
ment,  conformably  to  R.  HiL  2  W.4,  L  85. 

And,  where  judgment  in  debt  was  signed  for  want  of  a  plea :  Held,  that  the  time  ran  from  such 
signing,  although  the  costs  were  not  taxed. 

HiNDMARCH,  in  this  term,  obtained  a  rule  calling  on  the  plaintiff  to  show 
cause  why  the  defendant  should  not  be  discharged  out  of  custody.  By  the 
affidavits  in  support  of  the  rule  it  appeared  that,  on  1st  March  last,  the 
defendant  was  arrested  on  a  capias,  (dated  3d  February,  1844,)  issued  under 
a  judge's  order,  in  pursuance  of  stat.  1  &  2  Vict.  c.  110,  ss.  3,  4,  in  an 
action  of  debt  at  the  suit  of  the  plaintiff,  and  had  remained  in  custody  erer 
since.  On  22d  March,  the  declaration  was  filed.  Final  judgment  by  default 
was  signed  on  27th  March.  The  plaintiff  had  not,  on  the  2d  November, 
proceeded  to  charge  the  defendant  in  execution. 

From  the  affidavit  in  answer  it  appeared  that  judgment  was  signed  for 
want  of  a  plea,  and  that  on  the  margin  of  the  incipitur  of  the  judgment  vras 
written  the  word  «  costs,"  with  no  sum  following :  that,  to  save  expense, 
the  costs  had  not  yet  been  taxed,  because  an  application  to  be  discharged, 
made  in  March  last  by  the  defendant  at  chambers,  had  been  discharged 
with  costs,  which  had  never  been  paid ;  and  that  the  plaintiff  did  not  intend 
to  waive  or  give  up  the  costs  in  this  action,  and  had  left  a  blank  space  for 
filling  them  in  when  taxed. 

Ltish  now  showed  cause.  The  application  is  made  under  R.  Hil.  2  W.  4* 

I.  85,  3  B.  &  Ad.  886,  which  directs  that  •**  The  plaintiff  shall 

-'     proceed  to  trial,  or  final  judgment  against  a  prisoner  within  three 

terms  inclusive  after  declaration,  and  shall  cause  the  defendant  to  be  charged 

in  execution  within  two  terms  inclusive  after  such  trial  or  judgment ;  of 

which  the  term  in,  or  after  which  the  trial  was  had  shall  be  reckoned  ooe." 

No  objection  arises  as  to  the  time  of  filing  the  declaration.  [HindmarchJ(X 

.  the  defendant,  admitted  this.]  The  question  then  is  whether  final  judgment, 

in  the  sense  of  the  rule,  has  been  signed.    The  costs  have  not  been  taxed: 

the  judgment  is  therefore  only  inchoate.     Colbron  v.  Hallj  5  Dowl.  P.  C. 

634,  may  appear  to  be  an  authority  in  favour  of  the  defendant.    There 

LiTTLEDALE,  J.,  held  that,  when  judgment  in  debt  was  signed  in  Michael* 
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mas  Tacation,  but  the  roll  not  carried  in  till  Easter  term  following,  the  time 
nevertheless  ran  from  the  first  signing.     It  does  not  distinctly  appear  when 
the  costs  were  taxed  in  that  case :  Littledale,  J.,  said :  <<  I  am  of  opinion 
that  a  judgment  was  completed  in  Michaelmas  vacation,  1834.   Final  judg- 
ment was  then  signed,  and  the  plaintiff  might  then  have  waived  his  costs^ 
and  sued  out  execution  immediately  for  the  debt."    The  decision  may  so 
far  be  supported,  that  it  was  not  necessary  to  take  in  the  roll :  but,  if  the 
learned  judge  meant  to  lay  down  that  the  judgment  was  complete  before 
taxation  of  costs,  the  dictum  appears  to  have  been  unnecessary  in  the  case, 
and  contrary  to  authority.     In  Butler  v.  BtUkeleyy  1  Bing.  233,  it  was  he^d 
that  judgment  is  not  final  till  the  taxation  of  costs  is  completed.    In  Saltet 
\.  Slade,  3  Nev.  &  M.  717, 724,  S.  C.  (not  S.  P.)  1  A.  &  E.  608,(a)  accord- 
ing  to  the  report  in  Nevile  &  Manning,  •Taunton,  J.,  expressed    ^^^.^ 
the  same  opinion.     In  Peirce  v.  Derry^  4  Q.  B.  635,  a  plaintiff,     '- 
having  obtained  a  verdict  in  July,  1841,  wrote  on  the  margin  of  the  postea 
<^  judgment  signed  the  13th  day  of  December,  1841  ;"  this  was  written  on 
the  day  named ;  but  he  did  not  complete  the  taxation  of  costs  till  Feb- 
ruary 1st,  1842 ;  and  this  court  ordered  the  entry  on  the  judgment  roll  to 
be  altered  to  the  latter  date.    Patteson,  J.,  there  said  :  «  Butler  v.  Bidhe^ 
2ey,  1  Bing.  233,  and  other  authorities  which  have  been  cited,  show  that 
signing  the  judgment  is  a  thing  contemporaneous  with  taxation  of  costs.  If 
this  were  not  so,  what  is  judgment  signed  for,  unless  indeed  the  party  sign- 
ing dispenses  with  costs?"     Here,  by  the  blank  left  in  the  judgment  book, 
it  is  clear  that  the  plaintiff  did  not  waive  the  costs.     But,  further,  R.  Hil. 
2  W.  4, 1.  85,  3  B.  &  Ad.  386,  is  inapplicable.     The  custody  which  was 
supersedeable  under  that  rule  is  not  the  custody  under  which  the  present 
defendant  is  charged.     The  rule  was  made  shortly  before  the  Uniformity  of 
Process  Act,  2  &  3  W.  4,  c.  39,  (passed  23d  May,  1832,)    Under  that 
statute,  an  action  commenced  either  by  summons  or  capias.    It  appears 
from  Tidd's  Practice,  ch.  15,  that  as  early  as  the  time  of  Charles  the 
Second  ,(6)  and  thence  downwards,  there  have  been  rules  adapted  to  the 
practice  for  the  time  being,  regulating  the  time  for  declaring  against  parties 
in  custody.     And,  by  R.  Trin.  3  W.  4,  5  B.  i  Ad.  467,  (24th  May,  1833,) 
the  practice  under  the  Uniformity  of  Process  Act  was  regulated  ;     p^^^- 
*and  it  was  ordered  that  the  defendant  should  be  entitled  to  his     ^ 
discharge  if  he  was  detained  in  prison  under  a  capias  and  the  plaintiff  did 
not  declare  before  the  end  of  the  next  term  after  such  arrest,  unless  further 
time  was  given  to  declare.    But  the  species  of  custody  to  which  this  series 
of  regulations  referred  no  longer  exists.     Stat.  1  &  2  Vict.  c.  110,  abolishes 
arrest  on  mesne  process  as  a  step  in  the  action ;  the  capias  and  arrest  under 
sects.  3,  4,  are  altogether  collateral  to  the  process.     Therefore  in  Ireland  v. 
Berry  J  5  Q.  B.  551,  it  was  decided  that  R.  Trin.  3  W.  4,  5  B.  &  Ad.  467, 

(a)  See  4  Q.  B.  641,  note  (c)  to  Pdree  t.  Deny. 

lb)  See  1  Tidd's  Pr.  368,  869,  9th  ed.  R.  K.  B.  Bast,  16  C.  S ;  PeMSOck's  Raks,  57.  Alio^ 
B.  K.  B.  Mich.  1654,  sect  11 ;  PeiMOck's  Rules,  K.  B.  30. 
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does  not  apply  to  custody  under  sect.  3 :  and  die  earlier  cases  of  Brown  t. 
M<MUlan,  7  M.  &  W.  196,  and  R^ina  v.  I^enf  of  Mantgomerptkkt, 
9  M.  &  W.  448,  are  in  accordanoe  with  this  view.  Nor  is  there  any  hard- 
Aip  in  such  practice.  A  prisoner  might  apply  to  the  court  for  the  relief 
of  insolvent  debtors ;  or  he  may  now,  under  stat.  7  &  8  Vict.  c.  96,  obtain 
a  final  order  for  protection  from  being  taken  or  detained  under.any  prooess. 

Hindmarchj  contra,  was  stopped  by  the  court. 

Lord  Dbnmak,  C.  J.  I  think  this  was  a  final  judgment^  so  far  as  regards 
the  operation  of  R.  Hil.  2  W.  4, 1.  85,  3  B.  dt  Ad.  386.  The  decision  ia 
Ireland  v.  Berry  is  inapplicable  to  the  present  question. 

Patteson  J.  It  is  true  that,  for  many  purposes,  judgment  is  not  conr 
pleted  till  the  costs  are  taxed.  But  here  the  plaintifT  signed  judgment  for 
want  of  a  plea.  Will  he  say  that  this  did  not  bar  the  defendant  from 
•^UAi  ^P^^s^ii^g-^  He  is  not  to  keep  the  defendant  in  custody  by  delay'* 
-I  ing  the  taxation.  As  to  the  other  point,  I  felt  a  doubt,  because  I 
found  that  some  judges  had  at  chambers  taken  a  Tiew  difierent  from  that 
which  I  entertain.  But  it  appears  to  me  that,  in  doing  so,  they  gave  a 
meaning  to  our  decision  in  Ireland  v.  Berry ^  5  Q.  B.  661 ,  which  we  did  not 
intend  it  to  bear.  It  is  true  that  a  capias  under  ^tat  ISl2  Vict.  c.  1 10,  s.  ^ 
IS  not  process,  nor  a  step  in  the  cause:  it  may  be  sued  out  after  declanip 
tion  as  well  as  before,  and  is  collateral  to  the  proceedinge  in  the  action. 
The  time  for  declaring  cannot  be  in  any  way  connected  with  it,  as  it  was 
when  the  capias  was  process  in  the  cause.  But  what  is  the  capias  for? 
The  defendant  must  go  to  prison  unless  be  finds  bail,  that  is,  bail  above. 
That  bail  above  follows  the  practice  which  existed  before  stat.  1  &  2  Vict 
c.  110,  and  is  a  security  to  answer  the  judgment  or  render  the  defendant 
Therefore  after  judgment  the  practice  may  well  be,  and  is,  now  the  saoie 
as  before ;  and  a  prisoner  has  the  same  right  to  be  charged  in  a  given  time 
as  he  had  before  the  act,  though  the  arrest  b  wholly  eoUateral  to  the  coarse 
of  the  cause. 

Williams  and  Coleridge,  Js.,  concurred.  Ruk  absolute. 
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To  prove  the  tettleinont  by  apprentioeihip  of  Joieph  Beaumont,  an  indontare  was  pot  in,  daWi 
and  purporting  to  be  between  Joaeph  Roberdi»  of  ona  part,  and  John  Beaumont  of  the  otbet* 
It  waa  yeiy  inaccurately  worded*  and  spelt  It  witnesnd  **  that  the  said  John  Beaumoot 
hath,  of  his  own  firee  will,  and  with  the  consent  of  and  by  his  fiifher's  Jolui  Beaumoo^  kai 
put  and  botmd  hiraaeif  appventice  to  and  with  the  said  JoMph  Robeida,  and  with  him  attf 
the  manner  of  an  appientioB  to  dweU,  remani  and  acrre,  finom  the  date  hereof,  for,  during 
and  until]  the  term  of  hie  attain  ages  21  thenoe  next  following  be  fully  eompleated  and 
anded  ;**  during  which  term  "  the  aaid  apprantioa  haa  said  aoaster  shatt  sei^e,"  dec  **  Aad 
ibe  said  Jueeph  9oban)a^  doth  eovenant  with  **  the  aaid  Joaeph  Beaumont,  apprentice,"  tt 
teach  him,  dtc,  to  pay  him  d#.  **  yerely  and  every  year  during  is  apprenticeship,"  and  li 
allow  him  two  weeks  to  go  to  school,  « yerely  and  every  year  during  his  apprinti9bip>" 
**  In  witness  wh^raoC  the  parties  above  named  to  thaaa  piaaant  indenturea  have  set  iitn 
hands  and  aeab;'*  And,  at  the  bottom,  faOowad  olaaaph  (ua.)  Rabertb  Joaeph  (x*i*) 
Beaumont" 
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JoMfdi  BMumoat  gave  evidenoa  that  he  ^nm  bound  by  dw  al^  indsDtiue,  and  atnad  imte 

it.     Held,' 
I.  That  it  appeared  from  the  deed  that  the  John  Beaomont,  party  thereto,  was  the  Joseph 

•Beaumoat  thenin  named  apprentice. 
S  That  extrtniic  evidence  might  be  given  th^t  the  pezBon  lo  meant  wan  the  pauper,  and  that 

ho  had  executed  the  indenture. 
3  That  the  meamng  of  the  parties  sufficiently  appeared  to  be  (hat  the  apprentice  shoiild  be 

bound  until  he  attained  the  age  of  tvrentyrone. 
4.  That  this,  combined  with  the  date  of  the  ind^nturei  might  by  extrinsic  evidence  of  the  pau« 

per^s  age  be  made  sufficiently  certain  as  to  the  term  for  which  he  became  bound. 
6.  That  the  aesMona,  upon  the  above  evidanosr  awe. justified  in  finding  a  aettlaiiMRit  \^  vpgteO' 

tioeahipu 

On  appeal  against  an  order  of  two  justices,  remoring  Joseph  Beaumont 
and  his  wife  from  the  township  of  Upperfhong  to  the  township  of  Wool- 
dale,  both  in  the  West  Riding  of  Yorkshire,  the  sessions  confirmed  the 
order,  subject  to  the  opinion  of  this  court  upon  the  following  case. 

The  only  examination  on  which  the  order  of  removal  was  made  was 

that  of  the  said  Joseph  Beaumont :  and  the  same,  so  far  as  related  to  his 

alleged  settlement  in  Wooldale,  was  as  follows.     <<  I  am  seventy*one  years 

of  age :  my  father's  name  was  John  Beaumont :  he  resided  at  Scarfield,  in 

Upperthong,  and  was  a  cloth  dresser.     On  or  about  the  28th  day  of  March, 

1789, 1  was  bound  apprentice  to  Joseph  Roberts,  of  Cinder  Hill,  •in     r*ec/v 

the  township  of  Wooldale,  in  the  same  Riding,  clothier,  by  the  inden-     ^ 

tore  of  apprenticeship  now  produced,  bearing  date  the  said  28th  day  of 

March,  1789,  and  made  between  the  said  Joseph  Roberts,  therein  described 

<  Joseph  Roberts  of  Cinder  Hills  in  the  parish  of  Kirburton,  and  of  York, 

clo:hier,'  of  the  one  part,  myself,  therein  by  mistake  called  John  Beaumont, 

and  therein  describe(l(a)  John  Beaumont  of  Hnlmfirth  in  the  parish  of 

Almonbury,  and  counl(a)  aforesaid,,  of  the  other  part.     My  master,  the 

said  Joseph  Roberts,  resided  and  inhabited  at  Cinder  Hills,  in  Wooldale ; 

and  I  lived  with  him  there  for  some  time  before  I  was  bound  apprentice. 

I  also  resided,  inhabited  and  slept  at  my  said  master's  house  at  Cinder  Hills, 

in  Wooldale  aforesaid,  as  an  apprentice,  under  the  said  indenture,  for 

several  years,  and  until  I  was  twenty-one  and  at  liberty  from  my  master. 

My  father  is  one  of  the  witnesses  to  the  indenture.     When  the  indenture 

was  executed,  it  was  leA  in  the  care  of  John  Beaumont,  carrier,  the  other 

witness  to  it;  and,  when  I  came  of  age,  I  got  it  from  him,  and  have  kept 

it  ever  since.     I  have  done  no  act  to  gain  a  settlement  in  my  own  right 

since  I  was  apprentice  to  Joseph  Roberts  aforesaid.'^    The  indenture  of 

apprenticeship  above  referred  to  was  in  the  words  following ;  and  a  copy 

thereof  was  duly  sent  by  the  overseers  of  Upperthong  to  the  overseers  of 

Wooldale,  as  part  of  the  examination  on  which  the  order  was  made. 

<<  This  indenture,  made  the  -28th  day  of  March,  1789,  in  the  29(«) 
year  of  the  reign  of  our  sovereign  lord  Geoi^e  the  TWrrl,  by  the  grace,** 
*«.)  "  and  in  the  year  of  our  Lord,  1789 :  between  Joseph  Robertls(€i) 

of  CinderhiHs  in  the  parish  of  Kirkburton,  and  of  York,  clothier,     ra55i 
of  the  one  part,  and  John(a)  Beaumont,  of  Holmfirth,  in  the  parish 

(a)  81c 
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of  Almonbury(a)  and  count  (a)  aforesaid  of  the  other  part,  witnesseth,  that 
the  said  John(a)  Beaumont  hath,  5f  his  own  free  will  and  with  the  consent 
of  and  by  his  rather's(a)  John  Beaumont,  has  put  and  bound  himself  ap- 
prentice to  and  with  the  said  Joseph  Roberds,(a)  and  with  him   after  the 
manner  of  an  apprentice  to  dwell,  remain  and  serve,  from  the  date  hereof, 
for,  during  and  untill  the  term  of  hie(a)  attain  ages  21(a)  thence  next  follow- 
ing  be  fully  compleated  and  ended  ;  during  all  which  term  the  said  apprentice 
his  said  master  well  and  faithfully  shall  serve,  his  secrets  shall  keep,"  &c. 
«  And  the  said  Joseph  Roberds,(a)  for  himself,  his  executors,  administra- 
tors or(a)  assigns,  doth  covenant,  promise  and  grant,  by  these  presents,  to 
and  with  the  said  Joseph(a)  Beaumont,  apprentice,  that  he,  the  said  Joseph 
Roberds,(a)  his  executors,  administrators  or(a)  assigns,  shall  and  will  teach, 
learn  and  inform  him,  the  said  apprentice,  or  cause  him  to  be  taught,  learned 
and  informed,  in  the  art  or  mystery  of  a  clothier,  which  the  said  master 
now  useth,  after  the  best  manner  of  knowledge  that  hee  (a)  or  they  may  or 
can,  with  all  circumstances  thereunto  belonging :  and  also  shall  find  and 
provide  to  and  for  him,  the  said  apprentice,  sufficient  and  enough  meat, 
drink,  washing  and  lodging :  also  the  said  master  is  to  pay  his  apprentice, 
or  cause  to  be  paid,  three  shillings,  yereley(a)  and  every  year  during  is(a) 
apprenticeship :  and  the  said  master  to  provide  him  all  wearing  apparel 
whatsoever  during  his  apprenticeship,  and,  at  the  end,  to  find,  or  cause  to 
•PiPioi     ^^  found,  two  and  good  sufficient  •sutes(a)  of  cloaths,  according 

-I  to  custom  :  and  the  said  master  to  allow  his  apprintis(a)  two  weeks 
to  goo(a)  to  school,  yereley(a)  and  every  year  during  his  apprintiship :  and 
for  the  true  performance  of  ail  and  singular  covenants  and  agreements 
aforesaid  each  of  the  parties  aforesaid  doth  bind  himself  unto  the  other 
firmly  by  these  presents.  In  witness  whereof,  the  parties  above  named  to 
these  present  indentures  interchangeably  have  set  their  hands  and  seals, 
Uie  day  and  year  above  written. 

"Sealed  and  delivered,  (being  first  duly  stamped.) 

«  John  Beaumont,  Carer.(a) 

<<  John  Beaumont,  Clothier. 

"Joseph  (L.  S.)  Roberts. 
"Joseph  (L.  S.)  Beaumont.^' 
The  following  were  grounds  of  appeal  against  the  order. 
1.  That  the  examinations  do  not,  nor  either  of  them  does,  disclose  any 
ground  of  settlement  and  removal  other  than  an  alleged  service  and  resi- 
dence  under  a  supposed  indenture  of  apprenticeship,  which  indenture,  as 
appears  by  the  examination  of  Joseph  Beaumont,  is,  and  always  was,  bad 
and  insufficient  and  not  obligatory  on  any  person  thereby  supposed  to  be 
bound  apprentice ;  inasmuch  as  the  said  indenture  is,  and  always  was, 
ambiguous  on  the  face  thereof,  both  as  to  the  person  who  was  intended  to 
be  bound  apprentice  thereby,  and  the  term  for  which  it  was  intended  that 
he  should  be  bound,  and  in  other  respects. 

(a)  8ic. 
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2.  That,  the  supposed  indenture  appearing  by  the  said  examination  to 
be  ambiguous  on  the  face  of  it,  the  Justices,  at  the  hearing  whereon  the 
said  order  was  *made,  improperly,  and  contrary  to  law,  admitted  r^r^q 
parol  evidence  in  explanation  of  the  said  ambiguities,  as  appears 

by  the  examination  of  Joseph  Beaumont ;  and  the  examinations  do  not, 
nor  either  of  them  does,  contain  legal  evidence  of  the  supposed  binding  of 
Joseph  Beaumont. 

3.  That,  assuming  the  said  evidence  to  have  been  properly  admitted  by 
the  justices,  and  that  Joseph  Beaumont  did,  at  the  time  and  in  the  manner 
in  his  examination  mentioned,  sign,  seal  and  deliver,  as  his  deed,  the 
document  in  the  same  examination  described  and  set  forth  as  an  indenture, 
nevertheless  the  examinations  do  not,  nor  either  of  them  does,  show  that 
Joseph  Beaumont  was  ever  bound  apprentice  to  Joseph  Roberts ;  the  8\xp^ 
posed  mistake  in  the  said  examination  of  the  said  Joseph  Beaumont  being 
such  as  altogether  to  prevent  the  said  supposed  indenture  from  being,  or 
taking  eflect  as,  the  deed  of  Joseph  Beaumont. 

Pickering  and  Hardyy  in  support  of  the  order  of  sessions. (a)  There  is  no 
ambiguity  on  the  face  of  the  indenture.     At  any  rate,  as  between  strangerS| 
the  deed  cannot  be  held  void.     But  the  master  might  have  sued  the  party 
executing  on  his  covenant  to  serve.     In  Mayelstone  v.  Lord  Palmerston^ 
Moo.  &  M.  6,  the  declaration  stated  that  a  deed  was  made  by  James  Cook ; 
but  the  party  was  twice  named  as  George  Cook  in  the  deed,  and  executed 
it  as  George  Cook :  and  Abbott,  C.  J.,  held  that  this  was  a  fatal  variance, 
and  that  the  deed  was  the  deed  of  George  Cook.   It  was  not  there  suggested 
that  the  deed  was  void.     The  •proper  form  of  declaring  in  such      ^ 
cases  appears  from  Hall  v.  Cazenove^  4  East,  477,  where  the  alle-     L 
gation  was  that  the  instrument  purported  to  be  indented,  made,  &c.,  on 
6th  February,  but  in  fact  was  indented,  made,  &c.,  on  15th  March ;  and  * 
that  it  purported  to  be  made  by  plaintiff  of  one  part,  and  defendant  and  J.  B. 
of  the  other  part,  but  was  in  fact  sealed  and  delivered  by  plaintiff  and 
defendant  only.    It  was  therefore  open  to  show,  here,  that  the  Joseph 
Beaumont,  who  appeared  to  have  executed,  was  the  person  designated  as 
John  Beaumont  at  the  beginning  of  the  instrument.    In  Williams  v.  Bryant^ 
5  M.  &  W.  447,  the  defendant,  whose  name  was  William  Francis  Bryant, 
had  executed  a  bond  by  the  name  William  Bryant ;  and  it  appeared  that, 
at  the  time  of  the  execution,  he  was  known  by  the  name  William  Bryant. 
It  was  held  that  he  might  be  declared  against  on  this  bond  as  <<  William 
Francis  Bryant,  sued  by  the  name  of  William  Bryant.''  Hyckman  v.  Shotboltj 
3  Dyer,  279  b,  shows  that,  if  a  man  execute  by  a  wrong  name,  he  may  be 
sued  by  that  name.     Gwdd  v.  Barnes^  3  Taunt.  504,  is  to  the  same  effect. 
From  Moby  v.  Shepherd^  Cro.  Jac.  640,  it  appears  that,  if  a  party  be 
named  A.  Z.  in  the  body  of  a  bond,  but  sign  as  B.  Z.,  and  that  be  his  real 
name,  he  should  nevertheless  be  sued  as  A.  Z.     That  is  the  principle  of 
Monkhouse  v.  Hutchinson^  Bunb.  101.     Many  of  the  authorities  on  this 

(j)  The  beginntng  of  Uub  aigument  was  heaid  on  16th  NoYeniber. 

2d2 


&S4       Reg.  v.  Inhabitants  of  Wooldalk.  M.  T.  1844. 

pomt  were  discussed  in  Evans  v.  King^  Willes,  554,  where  it  was  held  dot 
a  party  could  not  be  sued  as  <<  Henry  King,  otherwise  Henry  Vaughaa 
King."  But  the  order  of  sessions  here  must  be  supported  if  the  apprentice 
could  have  been  sued  by  any  name;  for  that  shows  him  to  have  entered 
^f'p.p'^    *into  an  available  contract  of  apprenticeship.    It  is  to  be  remarked 

-'  that  the  ambiguity  occurs,  so  far  as  appears  on  the  face  of  the  deea 
itself,  at  the  part  where  the  master  covenants :  till  then  the  party  is  called  John 
Beaumont,  and  the  ambiguity  is  merely  latent :  at  that  part  the  words  <<  with 
the  said  Joseph  Beaumont,  apprentice,"  occur.  But  the  master's  covenant 
is  unimportant  for  the  purpose  of  settlement ;  Rex  v.  SL  Pder*8  an  the  Hilly 
2  Bott,  394^  pi.  495,  6th  ed.;  Rex  v.  J%e/,  2  Bott,  396,  pi.  500,  6th  ed.: 
this  part  may  therefore  be  struck  out^  and  there  will  be  no  patent  ambiguity. 
Or,  at  this  part,  the  word  <<  Joseph  Beaumont"  might  be  omitted.  Jjord 
Coke  puts,  as  instances  where  «  a  grant  is  good,  albeit  the  name  of  baptism 
be  mistaken,"  <<  if  lands  be  given  to  Robert  Earl  of  Pembroke  where  his 
name  is  Henry,  to  George  Bishop  of  Norwich  where  his  name  is  John ;"  Co. 
Litt.  3  a.  In  Rex  v.  Exmrnster^  6  A.  &  E.  598,  the  word  «  Melhuish"  after 
«  Elizabeth"  was  rejected,  where  the  rest  of  the  instrument  showed  that  the 
party  meant  was  «  Elizabeth  Matthews  ;"  Rex  v.  Morrisj  1  Leach's  C.  C. 
109,  and  Langdan  v.  Gfoo/e,  3  Lev.  21,  were  similar  cases.  Upon  the 
principle  of  Doe  dem,  Westlake  v.  Wesilake^  4  B.  &  Aid.  57,  cited  in  3 
Phil.  Ev.  334,  9th  ed.,  the  court  will  look  at  the  whole  indenture  and 
signature,  and  then  it  will  appear  that  John  Beaumont  means  the  party 
signing.  In  Shore  v.  WUsoUy  ( Case  of  Lady  Hewley*s  ChariHes,)  9  CI.  &  Fio. 
355,  556 ;  2  Phil.  Ev.  286,  9th  ed.,  Parke  B.  said :  «  For  the  purpose  of 
applying  the  instrument  to  the  facts,  and  determining  what  passes  by  it, 
and  who  take  an  interest  under  it,  a  second  description  of  evidence  is 
admissible,  viz.  every  material  fact  that  will  enable  the  court  to  identify  the 
^       -    person  *or  thing  mentioned  in  the  instrument,  and  to  place  the  court, 

^  whose  province  it  is  to  declare  the  meaning  of  the  words  of  the 
instrument,  as  near  as  may  be  in  the  situation  of  the  parties  to  it."  Tins 
agrees  with  Proposition  V.  in  Wigram's  Examination  of  the  Rules  of  Law, 
respecting  the  admission  of  extrinsic  evidence,  &c.,  p.  51,  3d  ed.  In  Doe 
dem.  Gord  v.  JfeedSj  2  M.  &  W.  129,(a)  a  testator  devised  a  house  to 
John  Gord,  the  son  of  George  Gord ;  land  to  George  Gord  the  son  of 
George  Gord  ;  and  another  house  to  «  George  Gord,  the  son  of  Grord  ;"  and 
evidence  of  the  devisor's  declarations  was  admitted  to  show  that  by  <<  Geoige 
Gord,  the  son  of  Gord,"  he  meant  the  son  of  George  Gord.  There  Parke, 
B.,  in  delivering  the  judgment  of  the  court,  said :  «<  There  would  then  have 
been  no  doubt  whatever  of  the  admissibility  of  evidence  of  the  devisor's 
intention,  if  the  devise  to  <  George,  the  son  of  Gord,'  had  stood  alone, 
and  no  mention  had  been  made  in  the  will  of  George  the  son  of  John  Gord, 
and  George  the  son  of  George  Gord."  That  supposition  corresponds 
with  the  present  case:  there  appears  but  one  son  of  John  Beaumont 

(a)  See  Doe  dem*  AUen  t.  AUen,  IS  A.  &  E.  461. 
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Jie  elder.  The  court  sees  that  no  person  named  John  Beaamont  has 
bound  himself  apprentice;  but  that  Josoph  Beaumont  has  done  so.  In 
Lord  Say  and  SeaVs  Case^  10  Mod.  40,  46,(a)  the  court  collected  a  nomi- 
native case  to  the  words  « hath  granted,"  in  a  deed,  from  a  comparison 
of  the  names  of  the  parties,  and  bom  the  effect  of  the  deed,  and  the  exe- 
cution of  it  by  a  particular  party.  In  Wigram's  Examination,  &c.,  p.  54, 
it  is  laid  down  that  <«  a  description,  though  false  in  part,  may,  with  reference 
to  ^extrinsic  circumstances,  be  absolutely  certain,  or,  at  least,  r^^-e^ 
sufficiently  so  to  enable  a  court  to  identify  the  subject  intended  ;  as  ^ 
where  a  false  description  is  superadded  to  one  which  by  itself  would  have 
been  correct:"  and  reference  is  made  to  Door  v.  Gearyy  1  Ves.  sen.  255; 
Shep.  Touchst.  432 ;  Day  v.  Trigj  1  P.  Wms.  286,  and  Lord  Kenyon's 
language  in  Thomas  v.  Thomas^  6  T.  R.  671,  676.  Colpoys  v.  ColpoySy 
Jac.  451,  is  a  very  strong  case  to  the  same  eSect.  In  Dowset  v.  Sweety 
Ambl.  175,  a  legacy  was  given  <<  to  John  and  Benedict,  sons  of  John 
Sweet ;"  it  appeared  that  John  Sweet  had  but  two  sons,  James  and  Benedict ; 
and  it  was  held  that  James  and  Benedict  should  take.  The  evidence  here 
b  offered,  not  to  contradict  an  instrument,  but  to  give  operation  to  an 
instrument  which,  without  the  evidence,  would  have  no  operation  at  all.  It 
merely  does  away  with  the  effect  of  the  surplus  words  from  which  alone  the 
difficulty  arises. (6)  The  principles  laid  down  in  the  judgment  in  Miller  w 
Traversy  8  Bing.  244,  247,  confirm  the  view  taken  by  the  respondents. 

It  will  be  objected  that  the  instrument  is  unintelligible  as  to  the  term  of 
the  apprenticeship.  But,  even  if  the  term  were  such  as  the  law  does  not 
sanction,  the  effect  would  be  that  the  indenture  was  voidable,  not  void ; 
Bex  V.  Woolstantany  1  Bott,  545,  pi.  707,  6lh  ed. ;  Rex  v.  St.  J^cholas  in 
Ipswich,  Burr.  S.  C.  91.  This,  however,  is  not  a  parish  binding;  and  the 
restrictions  of  stat.  43  Eliz.  c.  2,  s.  5,  are  inapplicable.  And  the  time  here 
was  capable  of  being  ascertained  by  the  age  of  the  apprentice ;  so  that  there 
is  ^sufficient  certainty  acconling  to  the  maxim  cerium  est  quod  cerium  p«.^^ 
reddi  potest,  «  A  lease  to  one  during  the  minority  of  J.  S.,  who  is  ^ 
then  ten  years  of  age,  is  a  good  lease  for  eleven  years,  if  J.  S.  so  long  live;" 
4  Bac.  Abr.  81, 7th  ed..  Grants,  (H)  2,  for  which  Boraston^s  Case,  3  Rep. 
19  a,  is  cited.  It  is  true  that  here  the  word  <<  hie,"  if  referred  to  the  last 
name  mentioned  before,  would  mean  « Joseph  Roberts:"  but  the  last  ante- 
cedent is  <(  the  last  word  which  can  be  made  an  antecedent  so  as  to  have 
a  meaning;"  per  Tindal,  C.  J.,  in  Rex  v.  Wright,  1  A.  &  E.  434,445.(c) 
«  Words  in  construction  must  be  referred  to  the  next  antecedent,  where  the 
matter  itself  doth  not  hinder  it ;"  Finch's  Law,  8,  Book  i^  ch.  3.  Here  the 
promise,  till  he  attain  twenty-one,  can  refer  only  to  the  party  bound. 

Further,  the  apprentice  has  served  and  taken  the  benefit  of  the  deed :  he 

(a)  Afflnned  in  Dmn.  Proe^jViaeourU  Say  and  Seak  ▼.  Lloyd^  4  BnK  P.  C.  73,  Sd  ed>  Sto 
Ihe  dtm^Wyndham  ▼.  Carew,  2  Q.  B.  817. 
(6)  8ee  the  word«  of  Andenon,  J.,  in  Godbolt,  131,  pL  149. 
(e)  8ee  Chapman  t.  BoNkam^Z  <)«  B.  733»  733. 
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could  not  have  denied  bis  execution  of  It.  If  a  man  enter  and  hold  under 
an  indenture  he  is  bound  by  the  conditions  thereof,  though  he  has  not 
executed  ;  Litt.  s.  374.(a)  [Coleridge,  J.  But  here  the  difficulty  is  not  as 
to  the  execution :  the  pauper  has  executed ;  but  the  question  is  as  to  the 
effect  of  that  which  he  has  executed.]  The  principle,  as  shown  by  Bex  v« 
^mesby^  3  B.  &  Aid.  584,  may  be  thus  applied  to  settlements  of  appren* 
ticeship:  where  the  pauper  has  not  executed  at  ail,  he  will  not  gain  a 
settlement  by  the  service  ;  but,  if  he  does  execute,  then  by  serving  under  the 
instrument  so  executed  he  identifies  himself  as  the  party  to  whom  it  relates. 

Again,  third  parties  may  at  any  rate  give  evidence  to  explain  the  docu- 
^  ment.     In  Rex  v.  Wkkham^  2  A.  &  £.  517,  third  *partie8  (the 

•I  respondents  in  an  appeal)  were  allowed  to  contradict  by  evidence 
the  description  of  lands  in  a  deed  of  feoffment.  The  distinction  as  to  the 
party  giving  the  evidence  was  made  in  Rex  v.  Cheadky  3  B.  &  Ad.  833. 
Misnomer  can  be  pleaded  only  by  the  party  misnamed ;  Doctrina  Placitundi, 
243,  Misnomer y  1. 

R.  Hall  and  PashUy^  contr^.  There  is  an  ambiguity  here,  which  bein^ 
patent,  cannot  be  explained  by  extrinsic  evidence,  and,  unexplained,  maket 
the  instrument  inoperative.  In  Clarke  v.  Isteady  1  Lutw.  894,  an  action 
was  brought  against  Robert  Clarke,  and  the  declaration  alleged  that  Robert 
Clarke,  by  the  name  of  John  Clarke,  made  his  bond  ;  and  issue  was  joined 
on  non  est  factum.  A  special  verdict  was  taken,  which  found  that  Robert 
Clarke,  the  defendant,  sealed,  and  as  his  act  and  deed  delivered,  a  bond 
of  the  tenor  following:  Noverint  universi  per  pnesentes,  me  Johannem 
Clarke,  de,  &c.,  teneri  et  firmiter  obligari,  &c. :  and  the  condition  was  set 
out,  in  which  he  was  named  « the  above  bounden"  Robert  Clarke  only,  and 
which  was  signed  Robert  Clarke :  and  it  was  further  found  that,  at  the  time 
of  the  sealing,  &c.,  the  defendant's  name  was  Robert  Clarke  and  not  John. 
On  this  verdict  the  Court  of  King's  Bench  gave  judgment  for  the  plaintiff; 
but  the  judgment  was  reversed  in  the  Exchequer  Chamber.  This  decision 
was  relied  on  in  Gould  v.  Barnes^  3  Taunt.  504 ;  and  the  rule  suggested 
on  the  other  side  from  Maby  v.  Shepherd^  Cro.  Jac.  640,  agrees  with  it. 
In  both  Clarke  v.  Istead  and  Maby  v.  Shepherd^  the  party  signed  by  his 
true  name,  as  here :  no  extrinsic  evidence  can  furnish  stronger  identification 
^  than  the  •verdicts  in  these  two  cases :  and  in  them  there  was  not, 

-I  as  in  Hyckman  v.  Shotbolty  3  Dy.  279  b,  any  fraud  suggested.  It 
follows  from  the  authorities  cited,  and  from  an  Anonymous  Case  in  Owen, 
48,  that  if  it  be  not  clear  from  the  body  of  the  instrument  that  the  pauper 
Joseph  is  the  party  bound,  the  instrument  as  to  him  is  invalid.  The  sig. 
nature  is  not  essential  to  the  deed  ;  the  sealing  is  sufficient ;  2  Rol.  Abr.  21, 
Faits  (D) ;  Shep.  Touchst.  56,  c.  4 ;  2  BL  Com.  306 ;  Cooch  v.  Goodman^ 
2  Q.  B.  580,  597.  (a)  The  case  is  manifestly  not  within  the  class  of  latent 
ambiguities,  descri'  ed  and  commented  upon  in  2  Phil.  Ev.  311,  (9th  ed.) 

(a)  See  Burnett  ▼.  Lynch,  6  B,  &  C.  589,  601,  60S. 
(6)  See  AveUne  ▼.  Whimm,  4  M.  A  G.  801. 
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On  the  face  of  the  instrument,  it  either  refers  only  to  John,  on  which  sup- 
position, (as  held  in  the  cases  which  have  been  cited,)  ambiguity  cannot  be 
first  introduced  and  then  removed  by  extrinsic  evidence,  or  it  is  ambiguous, 
on  which  supposition  the  ambiguity  is  patent.  So  again,  if  the  signature 
be  not  noticed,  it  of  course  creates  no  ambiguity ;  if  it  be  noticed,  the 
ambiguity  is  patent.  In  neither  case  can  evidence  be  introduced.  Doe 
dem.  Gord  v.  Jfeeds^  2  M.  &  W.  129,  and  Colpoys  v.  ColpoySy  Jac.  451, 
will  be  found  to  recognise  the  distinction  between  cases  where  the  instru- 
ment in  its  body  does,  and  those  where  it  does  not,  suggest  an  ambiguity : 
and  Miller  v.  TraverSj  8  Bing.  244,  249,  fully  negatives  the  legality  of 
«  calling  in  extrinsic  evidence  to  introduce  into  the  will  an  intention  not 
apparent  upon  the  face  of  the  will."  The  case  of  a  deed  is  stronger  than 
that  of  a  will ;  for  the  courts,  in  their  anxiety  to  carry  out  a  testator's 
intention,  have  been  less  strict  in  construing  wills  than  instruments  inter 
vivos.  •Without  the  extrinsic  evidence,  it  may  be  that  Joseph  p»p.^,, 
Beaumont  executed  for  John.  It  is  suggested  that  words  may  be  '- 
rejected :  but  no  rejection  will  make  an  instrument  binding  Joseph.  If  the 
master's  covenant  be  rejected,  the  instniment  binds  John ;  and  no  ground 
appears  for  rejecting  more  :  if  the  master's  covenant  be  retained  to  explain 
what  precedes,  then  the  ambiguity  is  patent.  In  Rex  v.  Exminster^  6  A.  & 
£.  598,  the  court  thought  that  the  instrument  itself  was  not  ambiguous ;  and 
so  of  the  indictment  in  Bex  v.  Morris^  1  Leach,  C.  C.  109.  That  even 
omissions  cannot  be  supplied  by  evidence  appears  from  Rex  v.  Hood^ 
1  Moo.  Cr.  C.  281 :  nor  can  mistakes;  Foster's Cr.  L.  312, Hoye  v.  Bush^ 
1  M.  &  Gr.  775.  And,  even  if  the  extrinsic  evidence  were  admissible,  it 
would  not  go  far  enough :  for  it  does  not  show  that  there  is  no  John 
Beaumont  who  might  have  been  bound.  It  is  true  that  a  christian  name 
followed  by  a  particular  title,  as  of  earl  or  bishop,  may  be  explained  or 
neglected  ;  but  that  is  because  there  can  be  but  one  such  earl  or  bishop : 
whereas  there  may  be  many  persons  named  John  Beaumont.  Williams  v. 
Bryant^  5  M.  &  W.  447,  and  other  cases  of  that  sort  are  inapplicable ; 
there  the  party  was  as  well  known  by  one  name  as  the  other.  [Wight- 
man,  J.  The  deed  is  some  evidence  of  that  in  the  present  case.]  In  Lord 
Say  and  SeaPs  Case^  10  Mod.  46,  the  instrument  was  a  bargain  and  sale, 
which,  the  court  said,  was  "  therefore  to  be  interpreted  more  favorably  than 
a  deed  :"  and  a  grantee  appeared,  so  that  on  the  face  of  the  deed  there  was 
implied  the  act  of  granting,  and  consequently  a  grantor.  It  is  true  that, 
in  some  cases,  a  party  executing  a  deed  has  been  held  to  be  estopped 
•from  disputing  that  it  refers  to  himself.  Mr.  Preston,  in  his  addi-  r^coo 
tions  to  Shep.  Touch.  233,  lays  down  rules,  of  which  the  first  two  ^ 
are  as  follows.  « 1st.  If  a  grant,  or  at  least  a  bond,  be  made  by  A.  by  the 
name  of  B.  he  is  bound  by  estoppel.  2dly.  If  the  grant  of  A.  be  made  by 
the  name  of  B.  and  he  signs  with  his  proper  name  of  A.,  then  there  is  not 
any  estoppel,  and  the  grant  is  void."  The  second  is  the  present  case. 
The  first  is  the  case  supposed  by  the  court  in  Hyckman  v  ShotboUy  3  Dyer, 
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279  b.  The  doctiiae  in  Preston  agrees  with  Com.  Dig.  Faiij  (E  3.)  The- 
case  is  the  stronger,  because  the  question  arises  on  the  Christian  name  ;  2 
Rol.  Abr.  21,  Faits  (B),  pi.  3.  MayeUtone  v.  Lord  Palmerstony  Moo.  & 
M.  6,  was  a  question  as  to  the  description  of  a  deed :  the  person  misde* 
scribed  was  no  party  to  the  action :  the  only  question  was  whether  in  fact 
the  deed  was  the  deed  of  such  person  ;  and,  the  person  wnose  it  actually 
was  being  misdescribed  in  the  declaration,  there  was  of  course  a  variance. 
The  case  however,  does  show  that  the  mere  adoption  by  a  party  of  a  name 
in  a  deed  does  not  make  it  his  deed. 

Next,  the  deed  is  ambiguous  in  its  terms.  It  may  be  construed  to  be  an 
apprenticeship  for  twenty-one  years.  If  <(ages  21"  mean  («the  age  of 
twenty-one,"  it  still  does  not  appear  whose  age  is  meant,  (a) 

Then,  as  to  the  argument  that  the  apprentice,  having  taken  the  benefit  of 
die  indenture,  would  be  subject  to  it.  Even  if  that  were  so,  the  question 
is,  not  whether  he  was  an  apprentice,  but  whether  he  was  bound  apprentice 
^  by  this  indenture.     This  was  essential  *to  the  settlement,  by  stat. 

^'^J  3  &  4  W.  &  M.  c.  11,  s.  8,  till  Stat.  31  G.  2,  c.  11,  s.  1 ;  and 
under  the  latter  statute  the  binding  must  be  by  either  an  indenture  or  a 
stamped  deed,  writing  or  contract ;  Rex  v.  Ditchinghom^  4  T.  &  R.  769. 
Rex  v.  Jlmesby^  3  B.  and  Aid.  584 ;  which  last  case  shows  that  the  ap- 
prentice could  not  have  been  sued  upon  this  covenant,  and  that  his  infancy 
alone  would  be  an  answer :  and  the  same  may  be  collected  from  Rex  v. 
^ustrey^  Burr.  S.  C.  441. 

It  makes  no  diiTerence  as  to  the  point  before  the  court,  that  the  question 
arises  between  third  parties.  That,  indeed,  prevents  an  estoppel :  but  the 
appellants  here  are  not  insisting  on  any  estoppel. 

Lord  Denman,  C.  J.  It  appears  to  me  that  the  sessions  have  done  right. 
A  deed  is  produced,  to  show  that  a  settlement  was  gained  by  this  pauper. 
The  first  question  is,  whether  he  executed  the  deed.  As  to  that,  there  is 
no  doubt  that  he  signed,  sealed  and  delivered.  Perhaps  some  little  diSi- 
culty  arises  upon  the  indenture;  still  there  is  no  ambiguity ;  for,  taking  the 
whole  indenture  together,  it  clearly  appears  to  the  court  that  the  word  John 
is  used  by  mistake  for  Joseph  :  all  doubt  as  to  this  is  removed,  when  we 
see  that  Joseph  is  named  as  the  apprentice,  and  that  J(!)hn  is  used  for  the 
name  of  the  party  bound.  There  is  then  no  ambiguity  to  be  removed, 
except  as  to  the  party  who  executed  ;  and  that  clearly  is  matter  of  evidence. 
Another  objection,  not  much  insisted  on,  arose  from  the  oddness  of  the 
language  used.  But  the  meaning  evidently  is,  that  the  binding  is  to  con- 
^  tinue  •until  the  party  bound  attain  the  age  of  twenty-one  ;  the 

*  deed  is  dated  ;  and  the  time  at  which  the  apprentice  would  attain 
that  age  may  be  shown  by  evidence ;  there  will  therefore  be  no  uncer- 
tainty as  to  the  time.  A  great  deal  of  learning  has  been  expended  upon 
Che  argument ;  and  we  are  much  indebted  to  the  Court  of  Exchequer, 
which,   in  Williams  v.  Bryant^  5  M.  &  W.  447,  decided  upon  the  quei- 

(a)  See  16  Vin.  Alir.  560,  dt  ZVofuenje,  (A). 
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tion  of  rariance.  I  rather  think  that  in  that  case  we  should  have  been 
satisfied  with  deciding  that  the  question  did  not  arise  under  the  new  rules. 
The  decision,  however,  as  far  as  it  goes,  agrees  with  our  view  in  this  case. 
Tf  there  be  any  construction  upon  which  the  pauper  might  be  bound  by  this 
indenture,  it  appears  to  me  that  it  is  sufficient  to  give  him  a  settlement. 

Williams,  J.  The  question  is,  who  is  actually  bound.  Till  that  be 
answered,  there  is  a  serious  doubt ;  for  it  is  essential  to  the  settlement  that 
the  pauper  should  bind  himself.  Taking  the  whole  indenture  together,  it 
sufficiently  appears  that  Joseph  is  the  party  bound.  He  certainly  did  exe. 
cute.  Parol  evidence  must  of  necessity  be  introduced  to  show  the  applica- 
tion of  any  instrument  to  particular  persons  and  circumstances,  and,  in  a 
case  of  this  kind,  to  show  that  the  party  did  serve  in  conformity  with  the 
deed.  No  more  than  that  is  done  here.  I  admit  that  there  is  confusion 
enough.  But  the  rest  of  the  court  think,  and  I  agree,  that,  the  word 
«  apprentice"  being  applicable  to  Joseph,  there  is  enough  to  show  that  he 
is  the  person  designated  as  John.  The  principal  difficulty  is  therefore  got 
over.  •As  to  the  strangely  framed  sentence,  if  bad  English  could  ^ 
spoil  a  deed,  there  is  enough  to  spoil  this  over  and  over  again.  I- 
But  no  one  can  doubt  that  the  meaning  is,  that  the  pauper  is  to  serve  till 
he  arrives  at  the  age  of  twenty-one.  The  deed  itself  contains  evidence  that 
the  apprenticeship  is  to  last  for  more  than  forty  days ;  for  the  master  cove- 
nants for  things  to  be  performed  yearly  and  every  year. 

CoLEBiDCE,  J.  I  am  of  the  same  opinion.  It  appears  to  me  that  there 
is  no  question  of  ambiguity,  but  merely  a  difficulty  of  construction,  which  is 
a  very  different  thing.  In  all  cases  there  must  be  some  parol  evidence.  In 
the  case  of  the  simplest  deed  naming  John  Smith,  you  must  have  evidence 
to  apply  it  to  the  particular  person.  Here  the  person  to  whom  the  deed  is  to 
be  applied  happens  to  be  Joseph  Beaumont.  He  says,  I  served  the  appren- 
ticeship, and  I  was  bound  by  the  indenture.  Then,  in  the  deed,  Joseph  is 
described  as  an  apprentice,  and  called  at  the  same  time  the  said  Joseph. 
That  is  sufficient  to  show  that  he  is  the  person  called  John,  who  binds  him- 
self. Then,  is  not  it  clear  that  the  person  so  called  John  is  the  person  who 
is  a  party  to  the  indenture  by  the  name  of  Joseph?  The  deed,  therefore, 
may  be  well  construed,  and  it  is  clear  who  is  the  person  meant.  As  to  the 
other  point,  I  agree  that  we  find  very  bad  English :  but  cannot  we  see  that 
&e  intention  of  this  deed,  drawn  by  illiterate  persons,  is  to  bind  the  pauper 
until  he  attains  the  age  of  twenty-one  ?  That  alone  would  not  do ;  for  the 
period  might  be  so  nearly  over  at  the  time  of  the  execution  that  there  might 
n^-t  be  forty  days  left.  But  I  can  find,  on  the  deed,  from  the  covenants  of 
the  master,  *that  more  than  forty  days  remained  at  the  time  of  the  p,,.^ 
«ieculion.  •■  °^ 

WiGHtMAN,  J.    I  am  entirely  of  the  same  opinion.     On  the  face  of  the 
deed,  there  afe  but  two  parties  to  it,  Joseph  Roberts  and  John  Beaumont 
It  further  appears  that  John  is  intended  to  be  bound  apprentice ;  and,  at  Ae 
«&d  of  the  deed,  comes  the  ordinary  phrase  « the  parties  above  aaded" 


i; 
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«baye  set  their  hands,"  and  then  the  names  of  Joseph  Roberts  and  Joseph 
Beaumont  are  signed.  The  parties  signing,  therefore,  admit  themselves  to 
be  the  parties  named  in  the  deed.  I  should  be  strongly  of  opinion  that,  if 
Joseph  Beaumont  had  signed  the  name  of  John  Beaumont,  he  might  have 
been  sued  as  John  Beaumont,  and  would  have  been  estopped  from  denying 
that  that  was  his  name.  That  is  a  mode  of  proceeding  referred  to  in  Moby 
V.  Shepherd^  Cro.  Jac.  640,  and  Hyckman  v.  ShotboU,  3  Dyer,  279  b.  Or 
there  might  have  been  an  averment  that  he  was  as  well  known  by  the  name 
of  John  as  that  of  Joseph,  as  appears  from  Williams  v.  Bryanty  5  M.  &  W. 
447 :  and  his  execution  of  the  present  indenture  would  have  been  cogent 
evidence  against  him  on  this  point.  The  indenture  therefore  might  have 
been  made  good  as  against  the  pauper  by  either  of  two  modes.  The  only 
remaining  question  is  as  to  the  length  of  time :  and  to  this  the  maxim  ap- 
plies, certum  est  quod  certum  reddi  potest. 

Order  of  ses^ons  affirmed. 
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The  exammation  of  a  pauper  showed  that  he  was  bom  m  the  appellant  parish,  and  was  after 
wards  bound  and  served  as  apprentice,  and  inhabited,  under  such  service,  partly  in  the  appel 
lant  parish,  and  partly  in  the  respondent  parish,  and  more  than  forty  days  in  each.  The 
respondents  proposed,  at  the  sessions,  to  rely  on^e  birth  settlement  HM,  that  they  wera 
not  precluded  from  so  doing,  by  the  fiict  that  the  examination  contained  allegati<ms  which,  ii 
true,  showed  a  subsequent  settlement  by  apprenticeship. 

The  appellants  relied  upon  a  settlement  in  the  respondent  parish,  and  proved  that,  on  the  Isst 
night  of  the  service,  the  pauper  slept  in  that  parish.  Held,  that,  to  establish  this  setUement, 
they  must  prove  the  apprenticeship,  and  could  not  treat  it  as  admitted  by  the  respondents, 
though  the  latter  had  sent  examinations  in  which  it  was  alleged,  and  it  had  not  been  travened 
by  the  grounds  of  appcaL 

Under  stat  5  G.  3,  c.  19,  s.  2,  an  order,  removed  by  certiorari,  is  *<  confirmed"  by  limply  dis- 
charging the  rule  for  quashing  it 

On  appeal  against  an  order  of  two  justices,  whereby  Peter  Carter  and  his 
wife  and  two  children  were  removed  from  the  township  of  Warrington  in 
Lancashire  to  the  township  of  Latchford  in  Cheshire,  the  sessions  confirmed 
the  order,  subject  to  the  opinion  of  this  court  on  a  case,  the  material  state- 
ments of  which  were  as  follows. 

'The  order  appealed  against  was  made  upon  examinations  from  which  the 
following  are  extracts. 

Examination  of  Richard  Carter.  I  have  a  son  named  Peter,  who  was 
bom  on  24th  December,  1816,  in  the  township  of  Latchford.  When  my 
said  son  was  upwards  of  eighteen  years  of  age,  he  was  bound  apprentice, 
under  a  legally  stamped  indenture,  for  the  period  and  until  the  full  end  and 
term  of  five  years,  to  John  Gregor)',  of  the  township  of  Warrington,  i 
signed  the  said  indenture  for  the  binding  of  my  said  son  Peter ;  and  the 
mark  opposite  the  first  seal  on  the  indenture  now  produced  is  my  mark,  and 
was  made  at  the  time  aforementioned,  for  the  binding  of  my  said  son  Peter 
id  John  Gregory  afoiesaid.    My  said  son  Peter  served  the  said  John  Gt^ 
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gory,  under  the  said  indenture,  for  upwards  of  two  years  and  ten  months : 
and  in  the  summer  ^months  my  said  son  slept  in  the  township  of  p^p^o 
Latchford,  during  such  service  under  the  indenture  aforesaid  ;  and  ^ 
my  said  son  slept  in  the  township  of  Warrington  in  the  winter  months, 
during  his  serrice  with  the  said  master  under  the  indenture  aforesaid.  My 
said  son  Peter  served  his  said  master  in  the  township  of  Warrington  up  to  and 
on  23d  of  December,  1837 ;  and,  on  the  evening  of  the  said  23d  December, 
slept  and  resided  in  my  house  in  the  township  of  Latchford.  My  said  son 
was  twenty-one  years  of  age  on  Sunday,  24th  December,  in  the  year  afore- 
said.    And  he  never  served  his  said  master  afterwards. 

Examination  of  the  pauper,  Peter  Carter.     I  am  twenty-seven  years  of 
age,  last  birthday.     I  am  the  son  of  the  last  witness,  Richard  Carter.     On 
16th  February,  1835,  being  then  upwards  of  eighteen  years  of  age,  I  bound 
myself,  with  the  consent  and  approbation  of  my  father,  to  John  Gregory,  of 
the  township  of  Warrington,  cordwainer,  for  and  until  the  full  end  and  term 
of  five  years,  under  a  legally  stamped  indenture ;  and  which  indenture  was 
duly  signed,  by  myself,  my  father  and  my  master,  in  the  presence  of  each 
other,  and  in  the  presence  of,  &c.  (witnesses.)     The  indenture  now  pro- 
duced is  the  one  under  which  I  was  bound  an  apprentice  as  aforesaid.     I 
served  my  said  master  under  the  said  indenture  from  the  day  of  the  date  of 
the  indenture  on  and  until  the  evening  of  Saturday,  23d  December,  1837, 
when  I  left  my  said  master's  house,  about  8  o'clock  on  the  evening  of  the 
said  23d  December.     During  the  time  I  so  served  my  said  master  under  the 
indenture  aforesaid,  I  resided  and  slept  at  the  house  of  my  father  in  the 
township  of  Latchford,  in  the  county  of  Chester,  in  the  summer  months :  and, 
OD  the  Saturday  and  Sunday  evenings  of  the  winter  months,  and  during  the 
remainder  of  the  *winter  months  for  five  nights  in  each  week,  I  re-     y*p^q 
sided  and  slept  in  the  township  of  Warrington,  in  the  county  of     ^ 
Lancaster  aforesaid.     I  resided  and  slept  in  the  township  of  Latchford  for 
more  than  forty  days,  during  which  time  I  served  my  said  master  under  the 
indenture  aforesaid.     And  I  resided  and  slept  in  the  township  of  Warring- 
ton for  more  than  forty  days,  during  which  time  I  served  my  said  master 
under  the  indenture  aforesaid.     After  I  had  served  my  said  master,  under 
the  said  indenture,  on  23d  December,  1837, 1  went  and  slept  at  the  house 
of  my  father  iu  the  township  of  Latchford  aforesaid,  the  evening  of  the  said 
23d  December:  and  I  continued  to  live  and  sleep  at  the  house  of  my  father 
for  upwards  of  two  years  after  the  said  23d  of  December,  until  I  married. 
I  was  twenty-one  years  of  age  on  the  evening  of  24th  December,  1837 ; 
and  I  never  served  my  said  master  under  the  indenture  aforesaid  aft^^r  the 
^  December  last  mentioned.     I  never  did  any  act  to  gain  a  settlement, 
by  rental  or  in  any  other  way,  after  leaving  my  said  master :  and  I  left  him 
on  my  arriving  at  the  age  of  twenty-one  years. 

A  subscribing  witness  to  the  indenture  proved  its  execution. 

Examination  of  John  Gregory.     The  indenture  of  apprenticeship  now 
produced,  is  the  one  made  for  binding  Peter  Carter  to  me  for  five  years. 

2£ 
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The  said  indenture  was  delivered  to  me  at  the  time  of  signing  the 
The  said  Peter  Carter  served  me,  under  the  indenture^  in  Warrington,  for 
upwards  of  two  and  a  half  years,  during  and  at  which  time  he  sometimes 
slept  in  the  township  of  Warrington,  and  at  other  times  sleeping  in  the  town- 
ship of  Latchford.     I  cannot  tell  the  e?cact  period  of  time  when  Peter  Car- 

*'7m     ^^^  '*^^  ^^  service. 

^        *There  was  also  a  deposition  as  to  chargeability. 

The  indenture  was  sent  with  the  examinations,  and  was  set  out  in  the 

case,  and  corresponded  with  the  description  in  the  above  examinations. 

The  following  grounds  of  appeal  were  stated. 

1.  That  the  order  and  examination,  of  which  copies  are  aent  to  us,  are 
bad  on  the  face  thereof. 

2.  That  the  examination,  yrhereon  the  said  order  of  remoral  was  made, 
was  and  is  insuflicient,  and  does  not  contain  legal  evidence  of  any  setde- 
ment  having  been  gained  by  the  paupers,  or  any  of  them,  in  our  said  town- 
ship of  Latchford. 

3.  That,  in  fact,  the  said  paupers,  or  any  of  them,  aie  pot  nor  is,  and 
never  were  or  was,  legally  settled  in  our  said  .township  of  Latchford. 

4.  That  the  said  paupers  were,  at  the  iitfi^  of  making  the  3aid  order,  and 
still  are,  legally  settled  in  your  said  township  of  Warrington,  by  reason  of 
the  said  pauper  Peter  Carter  having  been  so  apprenticed  as  in  the  said  ex- 
amination b  stated,  and  having  served  under  the  said  indenture  of  appren- 
ticeship in  the  said  township  of  Warrington  for  more  than  forty  days,  and 
having  slept  in  the  said  township  of  Warrington  for  more  than  forty  dajs 
during  such  service,  and  on  the  last  night  thereof;  and  by  reason  of  the 
said  township  of  Warrington  being  the  last  place  in  which  the  said  pauper 
Peter  Carter  completed  the  period  of  forty  days'  service  find  residex^^e  under 
the  said  indenture  of  apprenticeship. 

5  and  6.  Not  material  here. 

7.  That  the  said  pauper,  Peter  Carter,  on  the  said  23d  day  of  December, 
1837,  left  the  service  of  his  master,  John  Gregory,  in  the  said  examinations 
named,  and  refused  to  serve  under  the  said  indenture  of  apprenticeship. 
^  *8.  That  when  the  said  pauper,  Peter  Carter,  slept  in  the  said 

-I  township  of  Latchford,  on  the  night  of  the  said  23d  day  of  Decem- 
ber, 1837,  as  in  the  said  examination  stated,  he  had  ceased  to  serve  under 
the  said  indenture  of  apprenticeship,  and  the  same  was  not  a  residence  ia 
the  said  township  of  Latchford  while  serving  under  the  said  indenture. 

9.  That  the  said  pauper,  Peter  Carter,  slept  in  the  said  township  of  Wa^ 
rington  on  the  night  of  the  22d  day  of  the  said  month  of  December;  and 
tlie  said  night  was  the  last  nigbt  during  the  said  service ;  and  the  same  sleep- 
ing was  a  residence  while  serving  under  the  said  indenture,  and  complet/ed 
the  period  of  forty  days'  residence  during  bis  service  under  the  said  iodea- 
ture  in  the  said  township  of  Warrington. 

.  10  and  11.  Not  material  here. 

On  the  appeal  coming  on  to  be  tried,  the  appellants'  cooni^  applW  ^ 
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die  ix>art  to  Quash  tbe  order,  alleging  tbat  the  examinations  vrere  insufficient 
to  sustain  it«or  entitle  the  respondents  to  go  into  eviclence,  inasmuth  as  they 
showed  that  a  settlement  by  apprenticeship  had  been  gained  by  the  pauper, 
Peter  Carter,  either  in  the  township  of  Latcfafbrd  or  else  in  the  township  of 
Warrington;  whereby  his  birth  settlement,  mentioned  in  the  examinations, 
Tras  merged  or  .destroyed.    And  that  the  examinations  did  not  show  that 
the  said  settlement  by  apprenticeship  iiad  been  gained  in  Latchford.     The 
court  refused  to  quash.     And  the  counsel  for  the  respondents,  having 
proved  that  the  pauper,  Peter  Carter,  was  bom  in  tbe  township  of  Latch- 
ford, on  24tfa  J)ecember,  1816,  stated  that  he  riiould  rely  on  the  birth 
settlement  so  proved,  and  closed  the  respondents'  case.    Upon  which  the 
appellants'  counsel  ^applied  to  the  court  to  quash  the  order,  on  the     r«^^n 
ground  that,  the  respondents  having  in  their  examinations  averred     ■- 
an  apprenticeship  of  the  pauper  Peter  Carter,  with  a  service  under  it,  and 
reinidence  during  such  service  sufficient  to  confer  a  settlement  either  in  Latch- 
ford or  else  in  Warrington,  which  apprenticeship  was  admitted,  and  which 
service  and  residence  were  not  denied  in  the  grounds  of  appeal,  the  birth 
settlement  had  been  superseded  or  destroyed  by  the  settlement  by  appren- 
ticeship ;  and  the  respondents,  having  relied  on  the  birth  settlement,  had 
failed  to  support  their  order.    The  court  ruled  against  the  application,  and 
called  on  the  appellants'  counsel  to  go  into  their  case. 

The  appellants'  counsel  then  called  the  pauper  Peter  Carter,  who  proved 
that  he  had  served  John  Gregory,  of  Warrington,  from  16th  February,  1835, 
until  the  evening  of  Saturday,  23d  December,  1837.  That,  during  the 
time  he  so  served,  he  resided  and  slept  in  Latchford  in  the  summef*  months, 
and  in  Warrington  in  the  winter  months ;  and  that,  during  such  service,  he 
slept  more  than  forty  days  in  each  of  those  townships.  That  he  slept  in 
Warrington  on  the  night  of  Friday,  22d  December,  1837.  That,  when  he 
leA  his  master's  house  in  the  evening  of  Saturday,  23d  December,  1837,  he 
had  resolved  not  to  return  to  his  service  under  his  apprenticeship ;  and  that, 
for  a  year  previously,  he  bad  fully  determined  to  vaeate  his  apprenticeship 
as  soon  as  by  law  he  should  be  able  to  do  so. 

This  being  the  appellants'  case,  the  counsel  for  the  respondents  contended 
that  it  failed,  inasmuch  as  no  apprenticeship  had  been  proved,  tbe  indenture 
flot  having  been  produced  or  accounted  for.  The  appellaa  s'  counsel  con- 
tended that  the  valid  binding  of  •the  pauper,  Peter  Carter,  to  John  p«p.«q 
Gregory,  by  indenture  of  which  a  copy  was  set  out  in  the  examina-  ^ 
>tions,  having  been  averred  in  the  examinations  by  the  respondents,  and 
admitted  by  the  appellants  in  their  fourth  ground  of  appeal,  was  so  admitted 
ibr  all  purposes  of  the  trial ;  and  that  the  appellants  could  not  be  required 
(to  pruve  such  binding,  Tbe  court  found  that  Peter  Carter  served  his  appren* 
ttceship  with  Jsbn  Gregory,  from  16th  February,  1835,  till  23d  December, 
i837,  and  that  he  slept  in  Warringtsfi  or  tbe  night  of  22d  December,  1837, 
^ml  had  slept  a^d  inhabited  in  Warrington  more  ttian  forty  days  while  so 
serving  John  Gregory  under  the  said  indenture  and  attained  his  majority 
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and  avoided  his  apprenticeship  on  23d  December,  in  the  same  year:  »d 
that  Warrington  v.'as  the  place  of  his  last  legal  settlement  acquired  under 
the  said  indenture.  But  the  court  ruled  that  the  fact  of  Carter  having  been 
bound  apprentice  to  Gregory  was  not  admitted  on  the  examinations  and 
grounds  of  appeal,  so  as  to  render  proof  thereof  by  the  appellants  unne- 
cessary, and  therefore  confirmed  the  order,  subject  to  the  opinion  of  tlie 
Court  of  Queen's  Bench  on  the  following  points. 

First,  whether  the  examinations  were  sufficient  to  entitle  the  respondeatg 
to  go  into  their  case.  Secondly,  whether  the  fact  of  Carter  having  been 
bound  apprentice  to  Gregory  was  not  admitted  on  the  examinations  and 
grounds  of  appeal,  so  as  to  render  it  unnecessary  that  the  appellants  should 
prove  the  binding.  If  the  court  should  be  of  opinion  that  the  examinations 
were  not  sufficient  to  entitle  the  respondents  to  go  into  evidence  in  suppoit 
of  the  order,  or  if  the  court  should  be  of  opinion  that  the  fact  of  Peter 
Carter  having  been  bound  apprentice  to  John  Gregory  was  admitted  by  the 
^  ^examinations  and  grounds  of  appeal,  so  as  to  render  proof  of  die 

-I  fact  by  the  appellants  unnecessary,  then  the  order  was  to  be  quashed: 
otherwise  confirmed. 

Crompton  in  support  of  the  order  of  sessions.  The  birth  settlement  is 
good,  unless  something  be  shown  giving  a  subsequent  settlement  rfsewhere. 
But  that  is  not  done ;  for  no  apprenticeship  was  proved.  The  respondents 
were  bound  to  forward  all  the  examinations  to  the  appellants ;  Regina  v. 
Outwelly  9  A.  &  £.  836  :  but  they  do  not,  by  this,  admit  the  truth  of  all 
that  appears  there.  The  justices  were  to  act  upon  so  much  of  the  evidence 
as  they  believed :  it  may  frequently  happen  that  the  evidence  of  one  wit- 
ness is  inconsistent  with  that  of  another.  Indeed,  if  the  respondents  bad 
admitted  the  execution  of  the  indenture,  that  could  not  have  dispensed  with 
proof  of  it  on  the  part  of  the  respondents,  according  to  Call  v.  Dunmngf 
4  East,  53.  Slatterie  v.  Pooley^  6  M.  &  W.  665,  may  be  mentioned  on 
the  other  side :  but  that  case  (admitting  its  correctness,  for  the  sake  of  argu- 
ment) shows,  at  the  utmost,  only  that  an  express  admission  by  one  of  the 
parties  to  a  cause,  as  to  the  contents  of  a  deed,  may  be  given  in  evidenee 
against  him :  here  the  attempt  is  to  conclude  the  respondents  from  disputing 
the  execution,  (not  the  contents,)  by  the  mere  fact  that  the  justices  received 
evidence  of  the  fact  from  a  third  party.  There  is  no  ground  for  presumiag 
that  the  indenture  was  stamped. 

Pashleyj  contrd.  Slatterie  v.  Pooley  has  been  recently  acted  upon  in 
^-  Howard  v.  Smithy  3  M.  &  G.  254 :  and  Lord  •Tenterden's  deci- 

^  sion  at  nisi  prius,  in  Bloxam  v.  ElsUj  Ry.  &  M.  187,  is  overruled 
by  those  two  cases.  Therefore  the  only  question  is,  whether  the  indenture 
here  was  admitted  by  the  respondents.  Now  the  parties  go  to  sessions  to 
try  only  the  questions  arising  on  the  objections.  No  question  was  heie 
raised  as  to  the  truth  of  the  depositions  in  respect  of  the  indenture.  [Golb- 
aiDGR,  J.  I  do  not  see  how  you  narrow  the  respondents'  case.  It  would  be 
very  hard  if  they  were  held  to  admit  the  truth  of  all  the  allegations  in  tki 
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depositions  which  their  opponents  do  not  dispute.]  The  appellants  are 
coiLpitfCely  estopped  on  all  such  allegations ;  Regvna  v.  St.  Johrij  Margate^ 
1  Q.  B.  252.  There  vrould  be  a  hardship  on  them  if  the  estoppel  were  not 
mutual.  A  decision  for  the  respondents  in  this  case  would  introduce  all 
the  uncertainty  of  the  old  law.  It  would  be  easy  for  respondents,  when 
they  mean  to  dispute  what  is  alleged  in  the  depositions,  to  send  a  notice  to 
that  effect.  A  party  using  the  affidavit  of  another  person  makes  it  evi- 
dence against  himself  on  all  future  occasions ;  Brichell  v.  HtUse^  7  A.  &  E. 
464. (a)  Then  the  evidence  and  finding  at  sessions  show  that  the  settlement 
under  the  apprenticeship  was  at  Warrington ;  Rex  v.  Bibchester^  2  M.  &  S. 
135.  But,  even  taking  it  to  be  uncertain,  under  the  examinations,  whether 
the  pauper  slept  in  Warrington  or  Latchford  on  the  last  night  of  his  service 
under  the  apprenticeship,  he  must  have  done  one  or  the  other,  and  therefore 
have  gained  some  setdement  by  apprenticeship ;  which  is  sufficient  to  put 
an  end  to  the  birth  settlement;  Rex  *y.  SL  Mary^  Beverley^  ^^ 
1  B.  &  Ad.  201.  The  examinations  therefore  fail  to  support  the  ^ 
order,  as  they  negative  the  birth  settlement,  yet  show  no  other.  At  any 
rate  they  precluded  the  respondents  from  relying  on  the  birth  settlement . 
the  witness  who  deposed  to  the  place  of  birth  deposed  also  to  the  appren 
ticeship.* 

Lord  Denhan,  C.  J.  I  have  no  doubt  that  the  sessions  wert  'ight  in 
allowing  the  respondents  to  go  into  their  case.  All  the  examinations  must 
be  sent ;  and  they  may  contain  evidence  of  many  settlements :  the  justices 
and  the  respondents  may  rely  upon  that  which  they  believe  to  be  the  true 
one.  I  own  that  I  am  not  satisfied  on  the  other  point.  There  ought,  I 
think,  to  be  some  way  of  showing  what  it  is  upon  which  the  respondents 
mean  to  rely.  The  appellants  ought  to  know  this ;  and  it  is  very  likely 
that  they  have  been  misled  in  the  present  instance.  I  should  have  liked 
the  case  better  if  they  had  had  the  information.  But  I  cannot  say  that,  in 
point  of  law,  the  respondents  are  bound  to  furnish  it.  We  must  look  what 
it  is  that  the  act  requires.  The  examinations  are  to  be  sent  on  one  side, 
the  grounds  of  appeal  on  the  other.  If  a  communication  had  passed  between 
the  attorneys,  which  led  the  appellants  to  expect  that  a  particular  settlement 
would  be  relied  on,  and  another  ground  were  relied  on  by  the  respondents, 
that  perhaps  mi^t  furnish  a  fair  ground  for  applying  to  adjourn  the  case. 
But,  under  the  present  circumstances,  if  the  appellants  rely  on  one  particular 
head  of  settlement,  they  make  that  their  own  case. 

*  Williams,  J.  The  examinations  show  two  settlements:  and 
why  should  they  not  i  Why  should  that  preclude  the  respondents  L 
from  relying  upon  either  }  As  to  the  other  point,  the  examinations  are  in 
no  way  in  the  shape  of  an  admission.  AH  must  be  sent,  though  the  respon- 
dents may  know  of  a  birth  settlement,  and  not  of  any  settlement  arising 
from  the  other  matter  extracted  from  the  deponent.  If,  then,  they  are  to 
be  bound  by  ail  that  the  deponent  says,  it  will  surely  be  a  strange  pervei^ 

(a)  See  Gardner  ▼.  MoaU,  10  A.  dc  E.464;  Cok  ▼.  Hadky,  11  A.  dc  E.  807. 
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«ion  of  the  doetrine  of  admissions  to  hold  th^^t  a  statement  made  by  a 
himself  is  to  be  assimilated  to  a  statement,  vrhich  he  has  oo  op|>ortutiity  of 
contradicting,  made  by  another  person.  Then,  unless  you  take  this  as  an 
admission  made  by  the  respondents,  it  is  no  admission  in  the  cause:  aad, 
if  the  appellants  seek  to  extinguish  the  birth  'Settlement  by  proof  of  «ettle- 
ment  by  apprenticeship,  they  should  come  prepared  with  proof  of  tbat 
settlement. 

Coleridge,  J.    The  first  question  is,  whether  the  respondents  were 
precluded  by  these  examinations  from  going  into  evidence  of  the  biith 
settlement.     The  birth  is  stated  in  the  examinations :  and,  if  we  stop  there 
the  objection  is  answered.     But  then  it  is  said  (and  for  the  sake  of  the 
argument  we  may  admit)  that  the  examinations  go  on,  and  show  an  appreo- 
ticeship.    But,  if  the  justices  choose  to  remove  on  the  birth  seulement, 
what  are  the  respondents  to  do  ?    Are  they  to  be  precluded  from  acting  oa 
what  they  and  the  justices  believe  to  be  true?     They  have  done  nothing: 
only  a  witness  has  proved  what  may  be  in  many  respects  an  imperfect 
settlement.   As  to  the  other  point,  I  own  I  do  not  feel  the  ^^difficulty 
^    which  is  felt  by  my  lord.     I  wish  to  see  the  statute  carried  out  witb 
good  faith.     But,  if  we  would  avoid  doubt,  we  had  better  do  no  more  than 
the  statute  prescribes.     The  removing  parish  must  send  all  the  exaroina 
lions :  but  it  cannot  be  said  that  they  admit  what  appears  there  against 
themselves.     The  appellants  are  to  send  iheir  grounds  of  objection :  but 
they  cannot  compel  the  respondents  to  admit  any  part  of  the  examination 
by  selecting  a  particular  fact  as  the  only  question  to  be  tried.    If  thej 
could,  they  would  have  nothing  to  do  but  to  forbear  disputing  an  indenture, 
and  rely  upon  that  for  a  settlement,  disputing  only  some  fact  which  might 
be  proved  against  them  without  destroying  the  settlement.     That  may  not 
iiave  been  the  attempt  here  made :  but  such  a  case  might  occur. 

WiGHTMAN,  J.  It  is  argued  that  the  same  examination  which  conttfss 
Ihe  proof  of  the  birth  settlement  contains  ako  proof  of  another  settlement 
which  the  respondents  admit  by  sending,  as  they  are  obliged  to  do,  the 
iwhole  examination.  The  argumentappears  to  assume  that  the  examination 
is  the  examination  of  the  respondents ;  whereas  they  are  entitled  to  denj 
the  truth  of  what  the  witnesses  say.  It  is  too  much  to  contend  that  the 
respondents  admit  the  truth  of  all  Ishey  are  obliged  to  send.  It  seems  to 
me  that  the  sessions  have  done  perfectly  right. 

Pcishley  then  prayed  that  the  court  would  simply  discharge  the  nile  to 
quash  the  onler,  without  aflirraing  the  ofder,  as  the  appelkints  had  gone  to 
trial  under  a  misapprehensioa  as  to  the  settlement  which  was  to  be  rebed 
tvpon.     Afterwards,  (on  the  same  day,) 

^  ♦Lord  DfiNMAN,  C.  J.,  said :  we  «an  only  diacfaarge  the  rule  lor 

''  quashing  the  order  of  sessions ;  the  order  is  then  confirmed.  Stat 
6  G.  2,  c.  19,  s.  2,  prohibits  >the  reiooyal  of  the  judgments  or  orders  flf 
jtostices  unless  the  party  prosecuting  the  certiorari,  <<  before  the  allowaaoe 
thereof,  shall  enter  into  a  rc^Qogni^iv^eey"  ^<  with  cox^itioo  \»  prosecute  tb^ 
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same''  at  his  own  costs,  <<  wiUi  eflect,"  and  to  pay  the  party  or  parties,  in 
"whose  favour  and  for  whose  bei^efit  such  judgment  or  order  was  given  or 
made,  within  one  month  after  the  said  judgment  or  onler  shall  be  confirmed, 
their  full  costs  and  charges."  The  discharge  of  the  rule  for  quashing  does, 
in  efiect,  confirm  the  order,  within  the  meaning  of  the  statute.  The  con- 
sequences therefore  attach :  and  it  is  peiiectly  understood  that  those  who 
bring  up  a  case  do  so  at  their  peril. 

Hule  for.quaihing  |he  order  of  sessions  discharged.(a) 

(a)  The  entiy  of  judgment  wai  that  the  rule  niai  £>r  qoadiing  the  older  of  eeisions  «  be  now 
diichaigedf  and  the  nid  order  of  ■eaBiona  affirmed.*'    See  2  NoL  P.  L.  614,  (4th  pd.) 
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A  pauper  was  removed  to  S.  on  the  examinatioii  of  P.  and  A.  P.  deposed  that,  on  22d 
July,  1839,  he  let  to  pauper's  hushand  a  house  in  8.,  **  at  the  rent  of  lOL  per  year,"  that  the 
huiband  «  occupied  the  houae  until  23d  Ju^,  1841/'  and  paid  P.  "the  whole  of  the  rent 
during  that  time.''  A.  deposed  that  the  husband  in  July,  1839,  went  to  the  houae,  and 
<•  resided  in  that  houae  until  March,  1842." 

Held,  diasentienteCoLXRiDoK,  J.,  that  the  sessions  were  not  entitled  to  affirm  the  order  of 
remoTal,  the  examinations  not  showing  that  the  house  had  bieen  occupied  for  a  year  under  a 
yearly  hiring  within  stat  1  W.  4,  c  18,  s.  1. 

Ok  appeal  against  an  order  of  two  justices,  removing  Ann  Adams  from 
the  parish  of  Fartbingstone  to  the  parish  of  St.  Sepulchre,  both  in  North- 
amptonshire, the  sessions  affirmed  the  order,  subject  to  the  opinion  of  this 
court  on  the  following  case. 

The  order  of  removal  vras  grounded  on  several  exatninatioos :  the  mate- 
rial part  of  those  on  which  any  question  arose  are  the  following. 

Jacob  Putley  staled  as  follows.  On  22d  July,  1839,  I  let  a  house, 
situate  at  No.  10,  Leicester  street,  in  the  parish  of  St.  Sepulchre,  in  the 
town  of  Northampton,  to  Thomas  Adams,  the  husband  of  the  pauper  Ann 
Adams,  at  the  rent  of  10/.  per  year,  exclusive  of  the  parochial  rates.  The 
ssud  Thomas  Adams  occupied  the  house  until  22d  July,  1841,  and  paid 
s^e  the  whole  of  the  rent  during  that  time. 

Ann  Adams  (the  pauper)  stated  as  follows.  In  August,  1832,  I  was 
married  to  Thomas  Adams,  who  at  that  time  resided  at  the  parish  of  Weedon 
Beck,  in  the  said  county.  In  the  month  of  July,  1839,  my  said  hushand 
and  I  went  to  a  house  No.  10,  in  Leicester  street,  in  the  parish  of  St, 
Sepulchre,  in  the  town  of  Northampton,  belonging  to  Mr.  Putley.  We 
resided  in  that  house  until  March,  1842,  when  my  husband  died.  I  am 
now  chargeable  to  the  parish  of  Fartbingstone. 

Amongst  other  grounds  of  appeal  were  the  following. 

*4tb.   That  the  examinations  are  defective  and  insufficient,  inas-     r^fxit 
inuch  as  it  is  not  therein  stated,  nor  does  it  appear  therefrom,  that    '- 
the  said  lliomas  Adams  rented  or  occupied  the  house  No.  10,  in  the  said 
examinations  mentioned,  or  any  other  bouse  pr  tenement  in  the  said  pari/-, 
^der  a  yearly  hiring. 
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6th.  That  it  is  not  coated  it  the  said  examinations,  nor  does  it  appear 
therefrom,  that  the  said  Thomas  Adams  ever  bonA  fide  rented  a  tenement  in 
the  said  parish  of  St.  Sepulchre,  at  the  sum  of  10/.  a  year  at  the  least,  for  the 
term  of  one  whole  year,  or  that  he  occupied  any  such  tenement  under  such 
yearly  hiring,  and  actually  paid  the  rent  for  the  same  to  the  amount  of  10/. 
at  least,  for  the  term  of  one  whole  year. 

6th.  That  it  is  not  stated  in  the  said  examinations,  nor  does  it  appear,  that 
the  said  Thomas  Adams  resided  for  forty  days  or  upwards  in  the  said  parish 
of  St.  Sepulchre,  whilst  renting  and  occupying  a  tenement  therein  at  a  year); 
rent  of  10/. 

On  the  trial  of  the  appeal,  the  foregoing  grounds  were  relied  upon.  The 
sessions  confirmed  the  order,  subject  to  the  opinion  of  this  court  on  the 
objections. 

If  the  court  should  be  of  opinion  that  the  court  of  quarter  sessions  ought 
to  have  given  effect  to  the  objections,  or  either  of  them,  the  order  of  sessions 
was  to  be  quashed  :  otherwise  to  be  confirmed. 

Macaulay  and  ^.  Millsy  in  support  of  the  order  of  sessions.     The  first 
objection  is  that  no  inhabitancy  for  forty  days  is  shown.     But  the  house, 
according  Putley's  evidence,  is  let  on  22d  July,  1839;   and  the  lessee 
•Fift9l     ®^^"P'^s  it  till  July,  1841 ;  he  went  thither  in  •July,  1839,  accord- 
■»     ing  to  Ann  Adams's  evidence,  and  "  resided  "  there  till  March,  1842. 
The  second  objection  is,  that  no  occupation  under  a  yearly  hiring  is  shown. 
There  is  some  hiring;  and,  under  that  hiring,  an  occupation  and  residence 
of  more  than  two  years :  from  that  the  justices  were  entitled  to  infer  a  hiring 
for  a  year.   Further,  the  letting  is  "  at  the  rent  often  pounds  per  year;"  and 
-^the  whole  of  the  rent"  is  paid  for  two  years.     Regina  v.  The  Recorder  of 
PonUfractj  2  Q.  B.  548,  will  be  relied  upon  for  the  appellants.     There  the 
examination  stated  that  the  pauper  «  occupied  "  a  cottage,  land  and  shop 
at  "the  yearly  rent"  of  10/.  lis,  6(/.,  "  all  which  said  premises  he  occupied 
for  three  years."   The  judges  there  did  certainly  express  an  opinion  that  the 
statement  was  insufficient,  because  there  might  have  been  only  a  tenancy 
at  will  with  a  payment  after  the  rate  of  10/.  Us.  6d.     But  there  a  rule  for 
a  mandamus,  (which  was  deemed  allowable  till  the  contrary  was  held  in 
Regina  v.  KesteveUy  3  Q.  B,  810,)  had  been  obtained  by  the  respondents,  who 
had  refused  a  case  offered  to  them  by  the  sessions.     The  sessions  had  held 
that  the  statements  of  fact  in  the  examination  were  not  sufficiently  particular. 
That  was  a  sufficient  ground  for  discharging  the  rule,  and  this  court  dectined 
to  interfere:  the  remarks  on  the  other  point  must  be  considered  as  extra- 
judicial.    Here,  however,  the  landlord  says,  "  I  let "  the  premises  «<  to  T. 
Adams,"  "  at  the  rent  of  ten  pounds  per  year ;"  a  statement  much  more 
direct  than  that  in  Regina  v.  The  Recorder  of  Pontefract.    In  Ba  ^• 
•fiR*?!     ^^^^'/'^^ceauxy  7  B.  &  C.  551,  it  was  held  that  an  agreement  'to 
•'     take  a  house  at  twenty  guineas  a  year,  the  rent  to  be  paid  weeWh 
and  either  party  to  be  at  liberty  to  give  three  months'  notice  from  any 
quarter  day,  and  at  the  expiration  thereof  to  determine  the  tenancy,  w«*  • 
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renting  for  the  term  of  one  whoie  year,  under  stat.  6  G.  4,  c.  57,  s.  2.  A 
general  occupation  at  a  yearly  rent  imports  a  yearly  tenancy ;  Doe  dem. 
Martin  v.  Watts^  7  T.  R.  83.  It  is  sufficient  if  the  examination  state  facts 
from  which  the  hiring  may  be  implied,  though  not  the  hiring  itself,  as  was 
decided  in  the  case  of  a  hiring  and  service ;  Regina  v,  Pil/dngtony  5  Q.  B. 
662.  (a)  No  other  reasonable  use  can  be  made  of  examinations :  they,  like 
all  other  *  evidence,  contain  facts  on  which  those  whose  province  it  is  to 
decide  must  found  their  own  conclusion.  Some  confusion  may  pernaps  have 
arisen  from  the  language  occasionally  used  in  the  discussion  of  cases  upon 
examinations.  The  averments  and  allegations  of  parties  to  a  record  are  not 
analogous  to  what  are  called  the  averments  and  allegations  in  examinations. 
The  settlement  would  be  proved  at  sessions  by  this  evidence  if  given  in  a 
witness  box:  why  are  the  removing  justices  precluded  from  drawing  the 
same  inference  ?  If  these  facts  were  stated  in  a  case,  and,  the  sessions 
having  affirmed  the  settlement,  it  were  left  to  this  court  whether  the  facts 
entitled  the  sessions  to  affirm  it,  the  court  must  hold  with  the  sessions,  unless 
Regina  v.  Pilkington  were  overruled.  Now  it  would  be  contradictory  to 
hold  that  what  would  entitle  the  sessions  to  find  the  settlement  did  not  entide 
the  removing  justi<;es  to  find  it. 

Miller  and  P.  B.  BarhWy  contra.  The  occupation  is  not  shown  to  have 
been  under  a  yearly  hiring.  There  'might  be  a  yearly  hiring,  and  yet  p,>^q- 
an  occupation  partly  under  that  and  partly  under  some  other  hiring,  *- 
as  in  Rex  v.  Banbury ^  1  A.  &  £.  136.  It  is  not  shown  th^t  the  occupation 
commenced  and  was  continued  uninterruptedly  from  the  hiring.  No  fact 
essential  to  the  settlement  should  be  left  to  inference ;  Regina  v.  Sloneleighj 
2  Q.  B.  530 ;  Regina  v.  Flockton,  2  Q.  B.  535  ;  Regina  v.  Wymondham,  2 
Q.  B.  541 ;  Regina  v.  LeedSy  5  Q.  B.  907,  where  Regina  v.  The  Recorder 
of  Pontefractj  2  Q.  B.  548,  was  relied  upon.  These  and  other  cases  having 
laid  down  the  rule  so  distinctly,  it  is  now  a  fair  inference  that  an  express 
statement  is  omitted  only  where  it  cannot  be  truly  made.  Rex  v.  Herst* 
fnonceauXy  7  B.  &  C.  551,  was  under  the  notice  of  the  court  in  Regina  v. 
The  Recorder  of  Poniefract ;  it  shows  merely  that  this  court  may  infer  the 
settlement  from  the  facts  if  given  in  evidence  at  sessions,  not  that  a  state- 
ment of  such  facts  in  an  examination  is  equivalent  to  a  statement  of  settle- 
ment. In  Regina  v.  Pilkington^  5  Q.  B.  662,  all  that  the  examinations 
omitted  was  a  legal  inference  from  the  facts  stated,  which  were  really 
compatible  with  no  other  inference ;  .and  the  sessions  there  were  understood 
to  have  drawn  the  inference ;  which  is  not  done  here.  A  hiring  for  as  long 
AS  both  parties  please  creates  only  a  tenancy  at  will ;  Richardson  v.  Lang" 
^gej  4  Taunt.  128 ;  though,  if  other  facts  appear,  as  a  reservation  of 
yearly  rent,  an  inference  of  a  tenancy  from  year  to  year  may  be  raised. 

Lord  Denman,  C.  J.   We  are  bound  to  adhere  to  the  former    r^^o* 
decisions;  and  they  govern  this  case.    By  •deciding  otherwise,     "• 

(a)  See  lUgina  t.  St.  Olave»,  5  Q.  B.  918. 
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vrfi  should  encourage  tbe  raising  of  uncertain  questions,  which  we  avoid  by 
refusing  to  accept  a  statement  of  settlement  omitting  any  essential  fact. 

Williams,  J.  The  respondents'  counsel,  though  in  terms  of  moderation, 
arged  upon  us  that  we  could  not  carry  out  the  principle,  against  which  they 
contend,  without  absurdity.  We  have  certainly  laid  down  the  rule  that  no 
essential  fact  shall  be  taken  by  inference.  We  must  not,  after  that,_  subject 
ourselves  to  the  imputation  of  being  startled  at  following  out  our  own 
doctrine.  It  seems  to  me  that,  in  quashing  this  order  of  sessions,  we  are 
acting  consistently  with  Regina  v.  The  Recorder  of  Pontefractj  2  Q.  B.  548. 
That  case  has  never  been  overruled.  Here  the  terms  of  the  holding  are 
omitted;  and  those  terms  are  necessary  incidents  to  a  statement  of  the 
settlement. 

Colehidge,  J.  I  feel  as  desirous  as  the  rest  of  the  court  to  uphold  a  strict 
rule,  and  adhere  to  our  former  decisions.  Yet  I  rather  incline  to  differ  from 
the  decision  which  is  to  be  given  in  this  case.  I  think  it  imposes  a  great 
difficulty :  and  I  should  have  felt  still  more  strongly  opposed  to  it,  but  for 
the  case  of  Regina  v.  The  Recorder  of  PontefracL  As  to  that  case,  however, 
I  shall  only  say,  that  it  does  not  appear  to  me  fully  to  prove  the  point  for 
which  the  appellants  here  contend ;  and  that  we  are  freed  from  it,  as  an 
express  authority,  by  the  explanation  which  Mr.  Macaulay  suggested.  And 
it  does  seem  to  me  that  the  examination  here  contains  all  the  incidents 
•ps^ay  necessary  to  the  *settlement.  First,  there  is  a  contract  of  hiring  at  a 
-*  sufficient  yearly  rent  on  a  given  day :  then  there  is  a  residence  and 
occupation  of  sufficient  length.  Then  it  is  stated  that  « the  whole  of  the 
rent"  is  paid  to  the  lessor  during  the  whole  time  of  the  occupation.  It 
appears  to  me  that  I  must  in  fairness  understand  this  of  the  rent  which  has 
been  spoken  of  before ;  and  then  the  occupation  for  which  such  rent  is  paid 
must  have  been  under  the  original  hiring. 

WiGHTMAN,  J.  I  agree  with  my  lord  and  my  brother  Williams  that 
the  requisites  of  the  statute  are  not  shown  by  the  examination  to  have  been 
complied  with.  It  has  been  laid  down  on  many  occasions  that  no  neces- 
sary incident  of  a  settlement  is  to  be  taken  by  way  of  inference.  An 
examination  is  insufficient  which  states  only  facts  consistent  with  a  non- 
fulfilment  of  the  statutory  requisites.  Now  the  statute  lays  down  that  no 
settlement  of  this  class  shall  be  gained  unless  the  house,  &c.,  be  actually 
occupied  under  a  yearly  hiring  for  one  whole  year.  I  need  not  determine 
whether  there  is  here  a  yearly  hiring :  the  difficulty  with  me  is  to  find  a 
statement  of  an  actual  occupation  under  such  yearly  hiring.  The  occupation 
here  may  have  been  under  such  yearly  hiring ;  but,  consistently  with  the 
examination,  it  may  have  been  not  so. 

Order  of  sessions  qna^d. 
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Mv.  25. 

8dro  fiid&B.  Deckntioii,  that  plaintiff  m  public  officer  of  a  banking  company,  under  stnt. 
7  G.  4,  c  46,  recovered  in  the  original  action  against  B.,  as  the  regbtered  officer  of  a  stean»- 
pocket  company  to  which  letters  patent  had  been  granted  under  stat  7  W.  4,  dc  1  Vict  c.  73, 
damages  by  reason  of  the  non-performance  of  a  promise  of  the  steam-packet  company,  and 
coitts;  that  plaintiff  was  still  one  of  the  public  officers  of  the  banking  company ;  and  that* 
although  judgment  had  been  given,  execution  of  the  damages  still  remained  to  be  made ;  that 
the  defendant  in  the  sd.  fiu  at  the  time  of  the  making  the  promise,  and  from  thence  until  and 
at  the  giving  of  the  juJg:nent,  was,  and  thense  hitherto  hath  been,  and  still  is,  a  member 
of  the  packet  company.  Held,  that  the  declaration  was  not  bad  for  not  showing  whether  the 
letters  patent  contained  any  declaration,  under  stat  7  W.  4,  dc  1  Vict  c.  73,  s.  4,  limiting 
the  liability  of  defendant  in  the  sci.  fii.  to  any,  or  to  what,  extent ;  such  limitation,  if  any 
existed,  being  matter  that  ought  to  bo  pleaded  by  defisndant ;  and  that  the  declaration  alleging 
that  defendant  was  a  member  when  the  promise  was  made,  showed  sufficiently  that  he  was 
a  member  when  the  cause  of  action  accrued. 

Plea  3,  that  defendant  was  not,  at  the  time  of  the  commencement  of  the  original  action,  liable 
thereto,  as  an  existing  or  a  former  member  of  the  packet  company ;  concluding  to  the  countxy. 
Held  bad,  on  special  demurrer,  as  not  taking  issue  on  any  matter  alleged  in  the  decbration, 
and  yet  concluding  to  the  country. 

Plea  4,  that  the  packet  company  was  not  formed  by  any  deed  of  partnership,  dec,  in  com- 
pliance with  stat  7  W.  4,  dc  1  Vict  c  73  :  verification.  Held  bad,  on  qpedal  demurrer,  as 
setting  up  a  defence  which  might  have  been  pleaded  to  the  original  action. 

Plea  5,  that  the  original  action  was  for  a  demand  in  respect  of  which  neither  the  defendant  in 
the  set  fe.,  the  packet  company,  nor  the  defendant  in  the  original  action  as  such  registered 
officer,  was  by  law  liable,  as  plaintiff  at  the  commencement  of  the  action  well  knew ;  and  that, 
the  registered  officer  of  the  packet  company  and  the  plaintiff  well  knowing  the  premises,  the 
registered  officer  of  the  packet  company  fraudulently  and  deceitfully,  and  by  connivance  with 
plaintiff,  suflfcred  the  judgment  in  order  to  charge  defendant  in  the  sci.  &. :  verification.  Held 
that  the  plea  was  good,  as  containing  a  sufficient  allegation  of  fraud  and  collusion  between 
plaintiff  and  the  nominal  defendant  in  the  original  action ;  and  that  the  defendant  in  the  sd. 
fe.  was  entitled  to  avail  himself  of  such  defence  by  plea. 

SembU,  that  defendant  might  have  availed  himaiclf  of  that  defence  by  motion  to  set  aside  the 
judgment 

Plea  6,  setting  out  the  record  of  the  original  judgment,  which  was  in  an  action  of  assumpsit  by 
endorsee  against  drawer  on  a  bill  of  exchange  dmwn  and  endorsed  by  B.  as  the  agent  of  the 
packet  company,  that  B.  did  not,  as  agent  of  defendant,  draw  or  endorse  the  bill,  nor  did 
defendant  ever  ratify  the  drawing  or  endorsing  thereof;  verification.  Held  bad,  on  special 
demurrer,  because  the  defence  might  have  been  pleaded  to  the  original  action. 

SciEc  facias.  The  declaration  set  forth  the  writ,  which  alleged  that  R. 
P.  Philipson,  (the  plaintifT,)  as  one  of  the  registered  public  officers  of  the 
Northumberland  and  Durham  District  Banlciug  Company,  according  to  the 
form  of  the  statute,  &c.y  7  G.  4,  c.  46,  recovered  « against  J.  Bleaden, 
then  being  the  secretary  and  one  of  the  registered  officers  of  a  certain 
trading  company  called  the  'Commercial  Steam  Packet  Company,  r^cjM 
ivhose  principal  place  of  carrying  on  business  was  and  is  situate  in  *- 
that  part  of  the  United  Kingdom/'  &c.y  <<  called  England,  and  which  said 
J.Bleaden,  according  to  our  letters  patent,  under  the  great  seal,  granted  to 
the  said  company,  and  according  to  the  statute  made  add  passed,"  &c»,(a) 

(a)  Stat  7  W.  4,  ds  1  Vict  c.  73,  **  For  better  enabling  her  majesty  to  confer  certam  powen 
*»d  bnmunities  on  trading  and  other  companies." 

Beet  2  enacts  **  That  it  shall  and  may  be  lawful  for  her  majesty,"  d&c,  *<  by  letters  patent  to 
be  from  time  to  time  for  that  purpose  issued  under  the  great  seal,"  dec,  **  to  giant  to  any  corn* 
l^ny  or  body  of  persons  associated  together  for  any  trading  or  other  purposes  whatsoever,  and 
to  <be  heirs,"  dccl,  **  of  any  such  persons,  although  not  incoiporated  by  such  letten  patent,  any 
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<<had    been  and  was  duly  appointed   and    returned  to  the   enrolment 

•office  of  the  Court  of  Chancery  in  England,  and  registered,  as 

-I     one  of  the  officers  of  the  said  Commercial  Steam  Packet  Company 

priviloge  or  privileges  which,  according  to  the  rules  of  the  common  law  it  would  he  competent 
Co  her  majesty,"  &&,  "to  grant  to  any  such  company"  dec,  *<in  and  by  any  charter  of  inoor 
poration." 

Sect  3  enacts  **  That  in  any  such  letters  patent,"  dsc,  **  it  shall  and  may  be  lawful,  in  and 
by  such  letters  patent,  either  expressly  or  by  general  or  special  reference  to  this  act,  to  provkfe 
and  declare  that  all  suits  and  proceedings,  whether  at  law,  in  equity,  or  in  bankruptcy,  or  aeqne* 
tration,  or  otherwise  howsoever,"  6lc^  **  against  any  person  or  persons,  whether  bodies  politic  or 
others,  and  whether  members  or  not  of  such  company  or  body,  shall  be  commenced  and  proM^ 
cuted  in  the  name  of  one  of  the  two  officers  for  the  time  being  to  bo  appointed  to  sue  and  be 
sued  on  behalf  of  such  company  or  body  and  registered  in  pursuance  of  the  directions  of  such 
appointment  and  registration  respectively  hereinafter  contained;  and  that  all  suits  and  proceed- 
ings, whether  at  law  or  in  equity,  by  or  on  behalf  of  any  person  or  persons,  whether  bodies 
politic  or  others,  and  whether  or  not  members  of  such  company  or  body,  against  such  companj 
or  body,  shall  be  commenced  and  prosecuted  against  one  of  such  officers,  or  if  there  shall  be  no 
such  officer  for  the  time  being,  then  against  any  member  of  such  company  or  body ;"  proviso  as 
to  joining  members  as  defendants  in  equity. 

Sect  4  enacts  "  That  it  shall  and  may  be  lawful,  in  and  by  such  letters  patent,"  &c^  *to 
declare  and  provide  that  the  members  of  such  company  or  body,"  dec,  **  shall  be  individually 
liable  in  their  persons  and  property  for  the  debts,  contracts,  engagements,  and  liabilities  of  sudi 
company  or  body  to  such  extent  only  per  share  as  shall  be  declared  and  limited  in  and  by  such 
letters  patent ;  and  the  members  of  such  company  or  body  shall  accordingly  be  individuaUy 
liable  for  such  debts,"  dec,  **  respectively  to  such  extent  only  per  share  as  in  such  letters  patent 
■hall  be  declared  and  limited ;  such  liability  nevertheless  to  be  enforced  in  such  manner  and 
subject  to  such  provisions  as  are  hereinafter  contained." 

Sect  &  enacts  **  that  eveiy  such  company,"  dec,  *<  shall  be  entered  into  or  formed  by  a  deed  of 
partnership  or  association,  or  an  agreement  in  writing  of  that  nature;  and  the  undertaking  shall 
by  such  deed  or  agreement  be  divided  into  a  certain  number  of  shares  to  be  there  specified ;  and 
in  such  deed  or  agreement,  or  in  some  schedule  thereto,  there  shall  be  set  forth  the  name  or 
style  of  the  said  company  or  body,  the  names  or  styles  of  the  members  of  the  said  company  oi 
body,  the  date  of  the  commencement  thereof,  the  business  or  purpose  for  which  the  said- company 
or  body  is  formed,  and  the  principal  or  only  place  of  carrying  on  such  business;  and  in  such 
deed  or  agreement  there  shall  also  be  contained  the  appointment  of  two  or  more  officers  to  soe 
or  be  sued  on  behalf  of  such  company  or  body  in  manner  hereinafter  mentioned." 

Sects.  6,  7,  8,  10,  contain  provisions  requiring  returns  to  be  made  to  one  of  the  offices  far 
enrolment  of  the  date  of  the  grant,  the  name  or  style  of  the  company  or  body,  anJ  other  par- 
ticulars; also  of  the  names  and  descriptions  of  the  officers  appointed  to  sue  and  be  sued ;  changes 
of  name  or  place  of  business;  changes  of  members,  transfers,  dec 

Sect  1 1  enacts  **  That  where  the  extent  per  share  of  the  liability  of  the  individual  memben 
of  any  such  company  or  body  shall  have  been  limited  by  letters  patent  as  aforesaid,  it  shall  be 
lawful  for  any  person  who  shall  or  may  from  time  to  time  have  advanced  or  paid  any  sum  in 
consequence  or  by  virtue  of  any  execution,"  dec,  **  in  respect  of  any  share  in  such  company  or 
body,  under  any  judgment'*  dec,  <<  to  be  obtained  against  any  officer,"  dec,  **  in  manner  herein- 
after mentioned,  to  make  a  return  thereof  to  such  office  as  aforesaid  in  the  form,"  dec 

Sects.  20,  21,  provide  that  no  person  becoming  a  member  shall  be  entitled  to  share  in  the 
profits,  and  any  person  ceasing  to  be  a  member  shall  continue  liable  as  a  member,  until  a  return 
of  the  transfer,  dec,  shall  be  registered. 

Sect  24  enacts  **  That  all  judgments,"  dec,  **  obtained  in  any  such  actions,  suits,  or  other 
proceedings  as  aforesaid  against  such  officer  or  member  in  manner  aforesaid,  whether  such 
member  or  officer  respectively  be  party  to  such  actions,"  dec,  *<  as  plaintifi)  pursuer,  petitioner, 
or  defendant  or  defender,  shall  have  the  same  effect  against  the  property  and  effects  of  such 
company  or  body,  and  also  (to  the  extent  hereinafter  mentioned)  against  ^e  persons,  property, 
and  efiects  of  the  individual  existing  or  former  members  thereof  respectively,  as  if  such  jadg> 
ments,"  dec,  "  had  been  obtained  against  such  company  or  body  in  suits  or  proceedings  to 
which  all  the  persons  liable  as  existing  or  former  members  of  such  company  or  body  had  been 
parties,  and  that  execution,"  dtc,  **  shall  be  issued  thereon  accordingly :  provided  neverthelesi^ 
that  where  the  extent  per  share  of  the  liability  of  the  individual  members  shall  have  been  limited 
by  any  letters  patent  as  aforesaid,  no  such  execution  or  diligence  shall  be  issued  against  any 
such  individual  existing  and  former  member  of  such  company  or  body  as  aforesaid  for  a  greattf 
■am  than  the  residue,  if  any,  of  the  amount  for  which,  by  virtue  of  such  letters  patent  as  albiv» 
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to  sue  and  be  sued  on  behalf  of  the  said  *Commercial  Steam     ^^^^^ 

r  590 
Packet  Company,  the  sum  of  777/.  16s.,  for  the  damages  which     ^ 

the  said  Northumberland  and  Durham  District  Banking  Company  had  sus- 
tained, as  well  on  the  occasion  of  the  not  performing  a  certain  promise  then 
lately  made  by  the  said  Commercial  Steam  Packet  Company  to  the  said 
Northumberland  and  Durham  District  Banking  Company  as  for  the  costs, 
&c.,  whereof  the  said  J.  Bleaden,  as  the  secretary  and  one  of  the  registered 
officers,  &c.  is  convicted,  &c.,"  prout  patet,  &c.  "And  now,  on  behalf 
of  the  said  R.  P.  Philipson  and  of  the  said  Northumberland  and  Durham 
District  Banking  Company,  in  our  same  court,  we  are  informed  that  the 
said  R.  P.  Philipson  remains  and  is  one  of  the  public  officers  of  the  said 
Northumberland  and  Durham  District  Banking  Company,  and  named, 
appointed  and  registered  as  aforesaid,  and,  although  judgment  has  been 
given  as  aforesaid,  yet  execution  of  the  damages  aforesaid  still  •re- 
mains  to  be  made.  And,  on  behalf  of  the  said  R.  Philipson  and  ^ 
of  the  said  Northumberland  and  Durham  District  Banking  Company,  in 
onr  same  court,  we  are  further  informed  that  the  Right  Hon.  George  Earl 
of  Egremont,  at  the  time  of  the  making  of  the  said  promise,  for  the  not 
performing  whereof  the  said  damages  were  recovered  as  aforesaid,  and 
from  thence  until  and  at  the  giving  of  the  said  judgment,  was,  and  thenco 
hitherto  has  been,  and  still  is,  a  member  of  the  said  Commercial  Steam 
Packet  Company :  wherefore,"  &c. 

Third  plea.  That  plaintiff  ought  not  to  have  execution  against  defendant 
of  the  damages  aforesaid,  because  he  says  that  he  was  not,  at  the  time  of 
the  commencement  of  the  action  in  which  the  said  judgment  was  so  re* 
covered  by  plaintiff  against  the  said  John  Bleaden  as  aforesaid,  liable 
thereto  as  an  existing  or  a  former  member  of  the  said  company.  Conclusion 
to  the  country. 

Fourth  plea.  That  the  said  Commercial  Steam  Packet  Company  was 
not,  according  to  the  statute,  &c.,  entered  into  or  formed  by  any  deed  of 
partnership  or  association,  or  any  agreement  in  writing  of  that  nature, 
thereby  the  undertaking  was  divided  into  a  certain  number  of  shares  there 
specified,  and  in  which  or  in  any  schedule  to  which  was  set  forth  the  name 
or  style  of  the  said  company  or  body,  or  names  or  styles  of  the  members 
of  the  said  company  or  body,  the  dale  of  the  commencement  thereof,  the 
business  or  purpose  for  which  the  said  company  or  body  was  formed,  and 
the  principal  or  only  place  for  carrying  on  such  business,  and  containing 
the  appointment  of  two  or  more  officers  to  sue  or  be  sued  on  behalf  of  such 
company  or  body,  •as  mentioned  in  that  behalf  in  the  said  statute  ^ 
in  that  case  made  and  provided.     Verification.  ^ 

"ud,  sach  individual  member  shmU  be  liable  in  respect  of  the  share  or  shares  tiien  w  theretofore 
held  by  him  in  the  said  company  or  body,  after  deducting  therefrom  the  amount,  if  any,  which 
*haU  appear  by  such  register  as  aforesaid  to  have  been  advanced  and  paid  in  respectof  such  Rharet 
or  any  of  them  by  himself  or  henelf.  or  any  previous  or  subsequent  holder  of  the  same  shaxva 
or  any  of  them,  or  the  representatives  of  any  such  holder,  under  or  liy  virtue  of  any  former  exe* 
cution  or  diligence,  and  not  repaid  at  the  time  of  issuing  such  subsequent  execution  or  diligence.** 
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Fiilh  plea.  That  the  action  in  which  the  said  judgment  was  so  recovered 
by  plaintifT  against  John  Bleaden,  as  in  the  declaration  mentioned,  was 
brought  for  anti  in  respect  of  a  certain  demand  for  and  in  respect  of  which 
defendant  was  not,  nor  was  the  said  company,  nor  the  said  John  Bleadea 
as  such  registered  officer  of  the  said  company  as  in  the  declaration  men- 
tioned, by  law  liable,  as  the  said  John  Bleaden  and  the  plaintiff,  at  the 
time  of  the  commencement  of  the  said  action,  well  knew.  That,  the  said 
John  Bleaden  and  the  plaintiiT  well  knowing  the  premises,  the  said  John 
Bleaden  did  afterwards,  to  wit  on  the  day  and  year  in  that  behalf  aforesaid, 
fraudulently  and  deceitfully,  and  by  connivance  with  the  said  plaintiflf, 
suffer  and  allow  the  said  judgment  to  be  recovered,  and  the  plaintiff  did 
then  recover  the  same,  against  the  said  John  Bleaden,  in  order  and  with 
intent  and  purpose  that  the  said  plaintiff  might  thereupon  commence  an 
action  against,  and  obtain  payment  of  the  amount  thereof,  from  this  de- 
fendant.    Verification. 

The  sixth  plea  set  out  the  record  of  (be  judgment  against  Bleaden,  ver- 
batim, commencing  «  Pleas,  &c."  It  was  a  judgment  by  nil  dicit  on  a 
declaration  in  assumpsit  in  the  common  form  by  Philipson,  as  public  officer, 
against  Bleaden,  on  a  bill  of  exchange  for  1000/.  drawn  by  A.  D.  Bosson 
the  agent  of  the  Commercial  Steam  Packet  Company,  and  endorsed  by  him 
to  T.  F.  Marrico,  and  by  Marrico  to  the  Northumberland  and  Durham 
District  Banking  Company  ;  prout  patet,  &c.  The  plea  -  then  stated  that 
Bosson  did  not,  as  agent  of  him,  the  defendant,  or  by  his  authority,  make 
or  endorse  the  said  •bill  of  exchange  in  the  said  record  mentioned : 
-'  nor  did  the  defendant  ever  ratify,  confirm,  or  approve  of,  the  said 
drawing  or  endorsing  the  said  bill  of  exchange  as  aforesaid.     Verification. 

The  plaintiff  demurred  specially  to  each  of  these  pleas. 

To  the  third,  as  amounting  to  Nil  debet,  and  including  defences  available 
in  the  original  action,  and  because  the  word  «<  liable"  was  uncertain  in  its 
meaning. 

To  the  fourth  and  fifth,  for  the  above  reasons,  and,  to  the  fiflh,  also  ioi 
Dot  showing  that  the  plaintiif  was  party  to  any  fraud. 

To  the  sixth,  because  it  amounted,  if  to  any  thing,  to  an  argumentative 
plea  of  nul  iiel  record. 

Joinder  in  demurrer. 

The  defendant,  in  the  points  stated  by  him  for  argument,  submitted  that 
(he  declaration  was  bad  for  not  following  the  words  of  stat.  7  W.  4,  & 
1  Vict.  c.  73,  or  showing  the  defendant's  liability  within  the  meaning  of 
that  act,  but  only  showing  that  the  defendant  was  a  member  of  the  Com- 
mercial Steam  Packet  Company  at  the  time  of  the  making  the  promise  sued 
on  in  the  original  action ;  which  might  well  be,  and  yet  he  might  not  have 
been  liable  to  the  original  suit  within  the  meaning  of  the  statute :  and  for 
not  showing  that  the  defendant's  liability  was  not  limited  by  the  letters 
patent,  nor  to  what  extent  it  was  limited ;  and  for  not  showing  that  the 
i^^mpany  was  established  in  conformity  with  the  statute  in  other  respects  j 
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and  also  because,  according  to  the  statute,  a  scire  facias  would  not  fie 
against  an  individual  member  on  a  judgment  against  the  company. 

The  case  was  argued  in  last  Trinity  term. (a) 

•fF.  H.  Watson  for  the  plaintiff.  The  Commercial  Steam  Packet     ,  ^ 
Company  is  an  unincorporated  company,  to  which  the  queen  has,     ^ 
under  stat.  7  W.  4,  &  1  Vict.  c.  73,  s.  2,  granted  privileges  by  letters 
patent,  with  a  provision,  as  required  by  sect.  3,  that  suits  and  proceedings 
against  the  company  shall  be  commenced  and  prosecuted  against  one  of  the   . 
two  officers  for  the  time  being  to  be  appointed  to  sue  and  be  sued  on  behalf 
of  such  company.    By  sect.  4,  there  may  be  inserted  in  the  letters  patent 
a  declaration  restricting  the  individual  liability  of  members  of  the  com- 
pany :  but  it  is  assumed  throughout  the  act  that,  if  the  letters  patent  contain 
no  such  restriction,  each  member  continues  individually  subject  to  all  the 
liabilities  of  the  company.     Sect.  5  requires  a  deed  of  partnership  to  be 
entered  into  ;  but  it  does  not  distinctly  appear  whether  such  deed  is  or  is 
not  a  condition  precedent  to  the  granting  of  the  letters  patent,  and,  so  far 
as  regards  the  case  now  before  the  court,  that  question  is  immaterial. 
Sections  6,  7,  8,  10,  require  certain  returns  to  be  made  of  the  granting  of 
the  letters  patent,  the  style  of  the  company,  the  names  of  members,  changes 
of  name,  transfers,  &c.     By  sect.  21  a  person  ceasing  to  be  a  member  is  to 
be  considered  as  continuing  a  member  until  a  return  of  the  fact  shall  have 
been  registered.  By  sect.  24  all  judgments  obtained  in  such  actions  against 
such  officer  shall  have  the  same  effect  against  the  persons,  property  and 
effects  of  the  individual  existing  or  former  members  as  if  such  judgments 
had  been  obtained  against  such  company  in  suits  or  proceedings  to  which 
all  the  persons  liable  as  existing  or  former  members  had  been  parties ;  and 
execution  shall  be  issued  accordingly.  In  the  present  case  judgment  against 
the  'company  has  been  obtained  in  an  action  against  the  secretary,     r^^-Q^ 
one  of  the  officers  appointed  under  the  statute  to  sue  and  to  be  sued     ^ 
on  behalf  of  the  company.     It  is  clear  that  the  proper  mode  of  proceeding 
to  execution  against  an  individual  member  is  by  scire  facias.     But  certain 
objections  are  taken  to  the  declaration  in  scire  facias  which,  it  is  said,  does 
not  show  the  liability  of  the  defendant.    It  shows  the  formation  of  the  com- 
pany by  letters  patent  under  the  statute,  and  a  regular  judgment  against  one 
of  the  officers  appointed  for  the  purpose  of  suing  and  being  sued  on  behalf 
of  the  company,  and  that  the  defendant,  at  the  time  of  the  making  of  the 
promise,  was,  and  ever  since  has  been,  and  still  is,  a  member  of  the  com- 
pany, so  that  no  question  arises  as  to  any  restrictions  on  the  liability  of 
former  members :  the  secretary  represents  all  the  parties  liable,  whoever  they 
niay  be ;  and  the  defendant  is  in  any  point  of  view  one  of  such  parties.    It 
is  also  suggested,  on  the  part  of  the  defendant,  that  the  declaration  ought 
to  have  shown  whether  the  letters  patent  contain  any  declaration  limiting 
the  liability  of  individual  members,  and  the  extent  of  any  such  limitation ; 
but  those  are  matters  more  in  the  knowledge  of  the  defendant  than  of  the 

^A)  Fnday,  Hay  31i^    Before  Loid  Denman,  C.  J.,  PattoMD,  WiUtams,  and  Coleridge,  Ja. 
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plaintiff,  and  are  introduced  into  the  statute  (sect.  4,)  by  way  of  subsequent 
proviso  ;  such  matters  ought,  in  either  point  of  view,  to  be  pleaded  by  the 
party  who  seeks  to  relieve  himself  from  the  liability  to  pay  more  than  a 
limited  amount. 

The  third  plea  neither  denies  nor  confesses  and  avoids  any  matter  pre- 
viously alleged  by  the  plaintiff.  The  averment  in  the  declaration,  that  the 
defendant  was  a  member  when  the  promise  was  made,  is  met  by  an  allega- 
tion that  he  was  not  at  the  commencement  of  the  action  liable  as  an  exist- 
«'Q«i  ing  or  former  member:  such  •a  traverse  would  be  supported,  not 
•I  merely  by  disproving  the  original  liability,  but  by  proof  of  a  release, 
payment  to  the  extent  of  limited  liability,  or  any  other  answer  which  ought 
to  be  specially  pleaded. 

The  fourth  plea  denies  that  the  company  was  formed  by  deed  or  agree* 
ment  in  writing  so  as  to  comply  with  sect.  6  of  the  statute.  The  declara- 
tion  in  scire  facias  alleges  the  formation  of  the  company,  and  that  Bleaden 
is  enrolled  as  the  ofScer  to  sue  and  be  sued :  it  is  no  answer  to  say  that  the 
compnny  have  committed  a  fraud  on  the  crown  or  the  public,  or  have 
omitted  to  do  something  which  they  ought  to  have  done.  The  judgment 
establishes  the  fact  of  the  company  being  a  company  within  the  act,  includ* 
ing  therefore  the  existence  of  such  instruments  as  are  essential  to  that  fact. 
And,  if  such  an  omission  could  afford  any  defence,  it  might  have  been 
pleaded  in  the  original  action,  and  therefore  cannot  be  pleaded  to  the 
scire  facias;  Bradley  v.  Eyre,  11  M.  &  W.  432; (a)  Bradley  v.  Vrquhari, 
IIM.  &W.  456. 

The  fifth  plea  states  that  the  company  and  Bleaden  were  not  liable  in  the 
original  action,  but  that  Bleaden  suffered  judgment  by  connivance  with  the 
plaintiff  in  order  to  charge  the  present  defendant.  The  fraud  is  imputed 
not  to  the  plaintiff*,  but  to  the  defendant's  own  officer.  [Coleridge,  J. 
The  plea  alleges  a  common  knowledge  by  the  two  that  the  company  and  its 
officer  were  not  liable,  and  states  that  each  performed  his  part.]  But  the 
plaintiff*  himself  was  only  a  nominal  party,  as  the  public  officer  of  another 
•p;q71  company.  [Patteson,  J.  *Your  special  demurrer  does  not  point 
-I  to  any  distinction  between  the  fraud  of  the  public  officer  and  the 
fraud  of  his  company.  It  is  difficult  to  say  whether  the  word  "  plaintiflP' 
means  the  company  or  the  nominal  plaintiff]  If  it  is  to  be  construed  as 
including  the  company  for  which  he  sues,  the  special  demurrer  names  the 
company;  if  the  word  « plaintiff*"  means  only  the  nominal  plaintiff*,  there 
is  no  charge  of  fraud  against  the  company ;  that  is  ground  of  general 
demurrer.  At  all  events,  it  is  not  sufficient  to  charge  them  with  «  conni- 
vance," a  word  of  no  legal  meaning,  and  not  equivalent  to  the  established 
legal  phrase  <<  fraud  and  covin."  [Colebidge,  J.  There  is  a  sufficieot 
allegation  of  knowledge.]  The  expression  not  by  law  liable  comprises  many 
grounds  of  defence  which  there  could  be  no  impropriety  in  disregarding, 

(a)  See  BayUa  t.  Hayward,  4  A.  dc  B.  266;  note  (8)  to  Wkeatky  t.  Lane,  1  Wnb. 
BaiuuL  219  c  4;  note  (4)  aqd  note  (1)  to  XJnderhiU  ▼.  Devereux,  2  Wm.  Saund.  72  d  d. 
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such  as  the  statute  of  limitations^  a  defect  of  stamp,  or  any  other  defence 
"whicb  tfiey  might  think  a  defendant  too  honest  to  set  up.  If  issue  were 
joined  on  this  plea,  the  defendant  would  insist  at  nisi  prius  that  he  under- 
takes to  prove  nothing  but  the  dishonesty  of  Bleaden ;  a  plaintifl*  may 
honestly  bring  an  action  against  a  public  officer,  and  the  public  otiicer  may 
fraudulently  omit  to  defend  it ;  but  that  does  not  make  the  plaintiff's  con- 
duct dishonest. 

But  the  question  of  fraud  is,  at  the  present  stage,  wholly  immaterial :  the 
proper  mode  of  taking  advantage  of  any  such  fraud  is  by  motion  to  set 
aside  the  judgment;  Bosanquei  v.  Graham.{a)  Parke,  B.,  says,  in  Brad- 
ley V.  Eyrej  11  M.  &  W.  450,  «If  the  nominal  party  collusively  suffers 
judgment  to  be  entered  against  him,  and  the  shareholders  •are  taken  ^^-qq 
by  surprise,  they  should  apply  to  the  court  to  set  aside  the  proceed-  '- 
ings,"  Again,  in  Bradley  v.  Urquhart^  11  M.  &  W.  460,  Parke,  B.,  says, 
« I  do  not,  however,  say  that  a  scire  facias  of  this  description  cannot,  under 
any  circumstances,  be  impeached ;  no  doubt  it  may  on  the  ground  of  fraud, 
but  in  that  case  the  proper  course  might,  perhaps,  be  to  apply  to  the  court 
to  set  aside  the  writ."  But,  if  such  a  defence  is  permitted  to  be  made  the 
subject  of  a  plea,  it  will  in  effect  be  a  plea  that  the  judgment  is  null  and 
void,  which  would  manifestly  be  bad.  [Coleridge,  J.  It  might  be  good 
as  between  the  actual  parties,  against  Bleaden  as  a  shareholder.]  The  sta-  . 
tute  does  not  require  that  the  officer  shall  be  a  shareholder:  and  a  judgment 
cannot  be  good  lor  one  purpose  and  not  for  another :  here  the  judgment,  if 
good  at  all,  is  goou  against  the  company  at  large ;  WhiUenbury  v.  LaWj 
€  New  Ca.  345.  The  sixth  plea  is  merely  an  argumentative  denial  of  the 
liability  of  the  company,  which  could  be  disputed  only  in  the  original  action  : 
if  Bleaden  was  not  the  agent  of  the  defendant,  he  was  not  the  agent  of  the 
company. 

ErUj  (with  whom  was  J,  W.  Smithy)  contra.  The  cases  that  have  been 
cited  as  decisiohat  of  the  Court  of  Exchequer  arose  under  a  local  and 
personal  (public*;  act,  (4  &  5  Vict.  c.  Ixxxix. ;)  the  present  case  arises  under 
a  general  act ;  and  a  party  who  declares  under  that  act  must  bring  the  case 
within  its  provisions.  For  purposes  of  suing  and  being  sued  the  company 
are  virtually  invested  with  the  attributes  of  a  corporation ;  •and  an  ^^^qq 
individual  corporator  is  not  liable  by  any  ordinary  course  of  law.  A  1- 
compliance  with  sect.  5  is,  therefore,  essential,  as  will  be  seen  still  more 
clearly  if  that  section  be  construed  in  connection  with  the  provisions  as  to 
transfers:  the  deed  is  a  condition  precedent  to  the  liability  of  the  original 
parties,  just  as  the  liability  of  a  transferee  does  not  begin,  and  the  liability 
of  a  transferor  does  not  end,  until  the  return  of  the  transfer  is  enrolled. 
Should  it  be  held  that  the  execution  of  a  solemn  instrument  of  partnership 
u  not  necessary,  a  person  may  be  found  to  be  a  partner  on  evidence  of 
ft>nie  mere  voluntary  contribution.  Besides,  the  liability  may  be  limited  ; 
and  the  party  who  seeks  to  avail  himself  of  the  liability  ought  to  show  how 

(a)  Txin.  T.  1843,  ne  p.  601,  note  (o),  poit 
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far  it  extends.  That  liability  is  very  different  from  the  common  law  liability 
of  partners ;  for  it  extends  to  all  who  are  partners  at  the  time  of  the  judg- 
ment, and  is  not  confined  to  such  as  were  partners  at  the  time  of  the  coo- 
tract  ;  but  sect.  24  makes  existing  or  former  membeti  individually  liable 
only  « to  the  extent  bereinafier  mentioned,''  so  that  the  restrictions  ou  such 
liability  are  imported  into  the  enacting  part,  and  do  not  first  appear  by  way 
of  proviso.  The  declaration  is  also  defective,  so  far  as  regards  any  liability 
of  the  defendant  at  common  law,  for  not  showing  that  the  defendant  was  a 
member  at  the  time  when  the  original  cause  of  action  arose ;  that  is  not 
necessarily  the  time  when  the  promise  was  made.  Suppose  ordinary  bank- 
ing transactions  to  have  taken  place  in  the  year  1840,  a  new  partner  to  have 
come  into  the  bank  in  1841,  and  an  account  of  those  transactions  to  be 
stated  in  1842 :  that  account  would  not  bind  the  new  partner;  nevertheless 
^  the  promise  is  made  after  he  •has  become  a  partner.    The  declara- 

-1     tion  therefore  does  not  show  the  defendant  to  be  liable  either  at 
common  law  or  under  the  statute. 

The  fourth  plea  distinctly  negatives  the  existence  of  a  deed  of  partner- 
ship, which,  by  sect.  5,  is  made  a  condition  precedent,  and,  by  sect.  6, 
must  be  returned  to  one  of  the  offices  for  enrolment.     [Patteson,  J.   The 
declaration  alleges  that  the  appointment  of  officers  was  returned  to  the  office 
.  for  enrolment.     In  returning  such  an  appointment,  the  company  in  effect 
returned  that  there  was  a  proper  deed :  if  there  was  no  deed,  the  company 
committed  a  great  fraud.     You  do  not  traverse  the  allegation  that  a  return 
was  made.]  The  defendant  is  now  seeking  to  resbt  the  fraud  ;  but  be  coold 
not  by  merely  traversing  the  return  compel  the  production  of  the  deed. 
Wherever  a  party  seeks  the  aid  of  a  s'atjute,  he  must  show  that  the  statute 
has  been  complied  with  ;  Christie  v.  U/uoin,  11  A.  &  £.  373.     The  same 
reasoning  applies  to  the  omission  to  show  whether  the  letters  patent  restricted 
the  liability  of  individual  members ;  the  proviso,  being  distinctly  referred  to 
in  the  enactment,  operates  by  way  of  exception,  and  must  be  negatived. 
[Patteson,  J.    It  is  not  clear  that  any  scire  facias  is  necessary :  the  execu- 
don  is  to  go  as  if  the  judgment  had  been  obtained  in  a  suit  to  which  all  the 
persons  liable  as  existing  or  former  members  bad  been  parties.     But  why 
ire  we  to  presume  that  there  was  a  limitation  ?    The  crown  is  not  boui*u 
to  insert  one  in  the  letters  patent.     The  defendant  might  have  pleaded  it 
affirmatively :  the  plea  that  he  is  not  liable  as  a  member  is  like  a  negative 
•fim  1     P'**^Kn^"^0  It  was  •necessary  to  make  the  denial  comprise  the  whole 
^     class  that  may  be  held  to  be  liable :  it  is  intended  to  put  the  pliiia- 
tiff  to  the  same  proof  as  was  required  in  Bosanquei  v.  Graham^  Q.  B. 
Trin.  T.  1843,  7  Jurist,  832,  in  which  case  the  court  directed  an  issue  to 
try  the  very  question  which  the  defendant  here  is  attempting  to  raise.(a] 

(a)  Bosanquei  v.  Graham^  was  the  tide  of  the  cauae  m  whidi  judgment  on  a  wamttt  ii 
attorney  was  entered  up  against  the  public  oi!ioer  of  The  Southern  District  Bank,  as  stated  in 
b(Kanguet  v.  Woodford,  (6  Q.  B.  310.)  The  plaintifis,  The  London  and  Westminster  Pank, 
abtaincd  writs  of  Aci.  fa^  under  stat  7  G.  4,  c.  46,  against  Bridger  and  Lancaster,  who  w«.^ 
alleged  to  be  sharelioldcra  in  The  Sduthem  District  Bank.  Bridger  and  Lancaster  reispeddretf  <Ah 
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The  defence  set  up  by  the  fourth  plea  has  already  been  adverted  to  as  an 
objection  to  the  declaration.  In  Bradley  v.  Eyrty  11  M.  &  W.  43*2,  450, 
the  court,  in  deciding  against  the  plea  that  no  memorial  was  enrolled  within 
mx  months,  proceeded  on  the  ground  that  the  ^memorial  referred  to  .^^^^^ 
in  that  plea  was  not  a  condition  precedent.  Though  a  plea  that  ■- 
there  was  no  deed  of  partnership  would  have  been  a  good  answer  to  the 
original  action,  that  can  be  no  reason  why  in  a  proceeding  like  this,  where 
the  defendant  is  substantially  a  third  party,  he  should  not  be  permitted  to 
show  that  the  company  never  existed. 

As  to  the  fifth  plea.  A  judgment  may  be  impeached  on  the  ground  of 
fraud,  Imray  v.  Magnayj  11  M.  &  W.  267.  [Patteson,  J.  The  statute 
makes  the  defendant  a  party  to  the  judgment  k  the  scire  facias  is  only  for 
execution :  he  is  therefore  setting  up  his  own  fraud.  Suppose  an  agent 
tinder  a  general  power  of  attorney  were  to  sofler  a  collusive  judgment 
under  it  against  his  principal :  the  principal  might  have  some  remedy ;  but 
I  doubt  whether  he  could  be  heard  to  plead  that  the  judgment  was  fraudu- 
lent.] There  the  principal  is  the  party  on  the  record ;  but,  in  the  class  of 
cases  which  have  decided  that  the  proceeding  to  charge  an  individual 
partner  in  certain  companies  must  be  by  scire  facias  and  not  by  suggestion, 
it  seems  to  be  contemplated  that  he  is  a  stranger  to  the  judgment :  the 
defendant  therefore  here  contends  that  the  plaintiff*  cannot  make  him  a 
party  to  a  judgment  fraudulently  obtained,  and  that  he  has  a  right  to  plead 
the  fraud,  and  is  not  confined  to  an  application  to  the  discretion  of  the 
court. 

W.  H,  Watson  in  reply.  Any  restriction  on  the  liability  of  individual 
members  is  created  by  a  declaration  in  the  letters  patent :  and  the  plaintiff" 
does  not  know  enough  of  them  to  be  able  to  plead  it  without  great  risk  of 
variance :  if  that  were  necessary,  it  would  be  •necessary  also  for  r»/./>.^ 
Hie  plaintiff*  to  plead  any  payments  by  defendant  that  may  have  been  ^ 
enrolled  under  sect.  11.  But,  notwithstanding  the  reference  in  the  earlier 
part  of  sect.  24  to  the  subsequent  restriction,  that  restriction  is  substantially 
by  way  of  proviso,  and  lying  more  in  the  knowledge  of  the  defendant  than 

tamed  roles  to  show  caun  whj  the  writs  of  sd.  fa.  shsuld  not  be  set  aside ;  and  also  for  setting 
aside  the  judgment  and  warrant  of  attorney,  on  the  grounds,  among  others,  that  the  warrant  of 
attorney  tud  been  given  coUusively,  and  that  Oraham  was  not  the  public  officer  of  The  Southern 
District  Bank.  Bridger's  rule  was  argued  November  24th,  1846,  before  Lord  Denman,  C.  J., 
Williams,  and  Coleridge,  Js.,  Sir  W.  W.  FoUeti,  Erie,  and  Butt  showing  cause,  and  Thesiger 
and  Ogle  supporting  the  rule.  The  court  held  the  scL  fa.  in  this  case  to  he  void :  as  to  the 
judgment.  Cur,  adv*  vuU.  Lancaster's  rule  was  argued  June  14th,  1843,  before  Lord  Den- 
man, C.  Jm  Patteson,  and  Williams,  Js.,  by  the  same  counsel  respectively,  and  Kelly,  with  The- 
siger and  Ogle.  Fowler  v.  Riekerbjf,  (2  Man.  Sl  G.  760,  &  0.  3  Scott,  N.  S.  138,)  was  cited 
M  showing  that  the  matter  now  alleged  could  not  without  great  difliculty,  if  at  all,  be  pleaded 
to  a  set.  &.  Cur,  ado,  vuU,  Lord  Denman,  C.  J.,  in  Trinity  vacation,  June  23d,  1843,  deli- 
'veied  the  judgment  of  the  court,  and  said  that  the  matters  stated  as  ground  for  the  rules  weia 
Meh  as  the  coart  could  not  try  on  affidavit,  but  ought  to  be  tried  by  a  jury :  and  the  court 
diirected  that,  for  their  information,  certain  issues,  which  they  specified,  should  be  raised  between 
the  parties,  and  tried,  the  rule  to  be  enlarged  in  the  mean  time.  His  lordship  in  the  course  of 
the  judgment  said  that  Fowkr  v.  Ridterby,  had  been  cited  as  showing  that  collusion  could  not 
tm  pleaded  to  the  sci.  &. ;  but  he  added  that  the  court  did  not  put  that  oonstniction  on  the 
woNls  of  Tindal,  C.  J. 
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of  the  plaintiff:  the  defendant,  therefore,  ought  to  plead  it:  Com.  Dig, 
Pkaderj  (C  81.)  The  plaintiff  asks  only  for  execution;  be  does  not  saj 
for  how  much ;  that  may  vary  according  to  circumstances  of  which  he  has 
no  knowledge. 

Cur.  txdv.  tmU* 

The  judgment  of  the  court  was  this  day  pronounced  by 

Lord  Denman,  C.  J.,  who,  after  stating  the  nature  of  the  case,  proceeded 
as  follows.  The  company  was  formed  under  letters  patent  granted  under 
the  provisions  of  stat.  7  W.  4,  &  1  Vict.  c.  73.  The  first  objection  to  the 
'  declaration  was,  that  it  did  not  allege  to  what  extent  the  defendant  was 
liable  by  the  letters  patent,  or  whether  his  liability  was,  in  any  respect, 
limited  by  them,  according  to  the  power  given  by  the  fourth  section  of  the 
act,  the  execution  being,  in  such  case,  limited  also  by  the  twenty-fourth 
section.  We  are  clearly  of  opinion  that,  if  there  be  any  such  limitation, 
it  should  be  stated  by  way  of  plea,  by  the  defendant,  and  that  it  was  unne* 
.  cessary  for  the  plaintiff  to  notice  it  at  all. 

The  next  objection  was,  that  the, declaration  does  not  show  the  defendant 
to  have  been  a  member  of  the  company  when  the  cause  of  action  accrued, 
but  only  when  the  promise  was  made ;  the  answer  is,  that,  this  being  an 
.  action  of  assumpsit,  the  promise  is  the  legal  cause  of  action. 

,  *But  the  third  plea  is  here  set  up,  which  alleges  that  the  defend- 
-■  ant  was  not,  at  the  commencement  of  the  suit,  liable  as  an  exist- 
ing or  former  member  of  the  company.  This  plea  is  founded  also  on  sect 
24 :  but  it  is  bad,  because  it  concludes  to  the  country,  though  it  does  not 
deny  any  allegation  in  the  declaration.  The  declaration  alleges  that  the 
defendant,  at  the  time  of  the  promise,  and  from  thence  until  and  at  the 
giving  of  the  judgment,  was,  and  from  thence  hitherto  has  been,  and  still 
is,  a  member  of  the  company.  The  plea  does  not  deny  his  so  being  a 
member,  but  states  that  at  the  commencement  of  the  suit  he  was  not  liable 
as  a  member,  which  is  clearly  no  issue,  and  is  argumentative  and  bad. 

The  next  objection  was  raised  by  the  fourth  plea,  w*hich  is  founded  on 
.lect.  5  of  the  act:  it  is  sufficient  to  say  that  the  matter  of  this  plea  might 
have  been  pleaded  to  the  action  itself,  and  therefore  is  clearly  not  admissible 
in  the  present  stage  of  the  proceedings.  The  principle  has  been  settled 
long  ago,  and  was  fully  supported  in  Bradley  v.  Eyre^  11  M.  &  W.  432, 
and  several  cases  immediately  following. 

The  same  answer  disposes  of  the  objection  raised  by  the  sixth  plea. 

The  fifth  plea  alleges  that  the  judgment  was  recovered  in  respect  of  a 
demand  for  which  the  company  were  not  by  law  liable ;  that,  Bleaden  (the 
officer  sued)  and  the  plaintiff  well  knowing  the  premises,  Bleaden  fraudu- 
lently and  deceitfully,  by  connivance  with  the  plaintiff,  sufiered  judgment 
to  be  recovered  in  order  to  charge  the  defendant.  Now,  so  far  as  this  plea 
states  that  the  company  had  a  defence  to  the  action,  it  is  open  to  the  same 
^  .  answer  as  the  fourth  and  sixth,  *namely  that  the  defence  should 
■■    have  been  pleaded  to  the  original  action.     It  was  suggested,  for 
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Ihe  plaintifiT,  xha«  possibly  such  defence  may  have  been  the  Statute  of  Linii* 
tations,  or  the  Statute  of  Frauds,  or  any  other  technical  defence,  not  touch- 
ing the  merits  of  the  case,  and  which  might  have  been  most  honestly 
waived ;  and  doubdess  such  a  state  of  things  would  be  consistent  with  the 
allegations  of  the  plea :  but  the  gist  of  the  plea  is,  that,  the.  company  not 
being  liable  by  law,  Bleaden  fraudulently  and  deceitfully,  and  by  connivance 
with  the  plaintiff,  suffered  the  judgment,  in  order  to  charge  the  defendant. 
Now,  if  these  allegations  be  true,  the  defendant  certainly  ought  to  have 
some  remedy ;  and  the  question  is,  whether  that  remedy  is  by  pleading  as 
he  has  done,  or  by  motion  to  the  court.  We  are  far  from  saying  that  the 
latter  course  was  sjiot  open  to  the  defendant.  Fraud,  no  doubt,  vitiates 
every  thing ;  and  the  court,  upon  being  satisfied  of  such  fraud,  has  a  power 
to  vacate,  and  would  vacate,  its  own  judgment,  as  is  suggested  in  Bradley 
y.Eyre^  11  M.  &  W.  450.  But  still  such  a  plea  as  the  present  may  be 
good :  and  indeed  we  find,  in  Fowler  v.  Bkkerbi/y  2  M.  &  G.  760,  that 
TiNDAL,  C.  J.,  stated  that  it  would  be  good.  If  the  plea  had  alleged  a 
£raud  practised  on  the  original  defendant,  it  would  have  been  open  to  the 
answer  already  made  to  the  fourth  and  sixth  pleas :  but,  as  it  alleges  fraud 
and  collusion  between  the  plaintiff  and  the  defendant  in  the  action  for  the 
purpose  of  charging  the  present  defendant,  there  was  no  opportunity  for 
him  to  plead  it  before.  We  are  of  opinion  that  such  fraud  and  collusion 
are  sufficiently  stated  by  the  fifth  plea :  and  the  question  of  fact  is  thereby 
raised  •which  is  properly  within  the  province  of  a  jury  to  determine.  ^  ^^ 
We  were  reminded,  on  the  argument,  that,  when  such  questions  of  L 
£ict  have  arisen  on  motion  to  set  aside  proceedings  by  scire  facias  on  a 
nimilar  judgment,  we  have  directed  issues  to  try  the  facts,  rather  than 
determine  them  ourselves  on  affidavit;  Bosanquet  v.  Graham ;(a)  which 
furnishes  an  additional  argument  to  show  that  such  facts  may  be  pleaded, 
if  there  be  the  opportunity  to  do  so. 

Upon  the  whole,  therefore,  we  think  that  our  judgment  must  be  for  the 
defendant  on  the  fifth  plea,  and  for  the  plaintiff  upon  the  others. 

Judgment  for  plaintiff  on  the  third,  fourth,  and  sixth  pleas; 
for  defendant  on  the  fifth  plea. 

(a)  Antd,  p.  601,  note  (a). 


YOUNG  V.  HICHENS,    Jfav.  21. 

Pkintifi^  whUe  fishing  for  pilchardi,  had  neariy  enoompa»od  the  fish  with  a  net ;  hat  JefendanU 
by  rowing  his  boat  to  the  opening,  disturbed  the  fiitk  and  preTented  the  capture.  Plaintiff 
brought  trespass;  and,  issues  being  joined,  1.  on  plaintifi^s  possession  of  the  fish :  2.  on  the 
fish  being  plaintiff's, in  manner.  Sec:  Heldf  that  he  was  not  entiUed  to  recover;  no  special 
custom  of  the  fishery  being  prored. 

In  ordinary  cases  the  court  will  not  grant  leave  to  a  plaintiff  to  discontinue,  where  a  Terdid 
has  been  found  against  him  and  is  not  spedaL  Assuming  that  under  peculiar  circumstances 
the  court  would  grant  such  leave,  they  will  not  do  ao  if  there  has  b«ea  ^  delay,  not  sofB 
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• 

cientlj  acoonnted  for.  At  where  a  Teidict  for  plaintiff  waa  aet  a«de  on  motioii  in  Hiaij 
term,  and  the  verdict  entered  for  defendant,  and  the  plaintiff  moved  in  Trinity  term  to  di^ 
continue,  without  any  explanatory  affidavit 

Taespabs.  The  first  count  charged  that  defendant^  with  fnrce^  &c., 
seized  and  disturbed  a  fishing  sean  and  net  of  plaintiff^  thrown  into  the  sea 
for  fish,  wherein  plaintiff  had  taken  and  inclosed,  and  then  held  inclosed  in 
bis  own  possession,  a  large  number  of  fish,  to  wit,  &e.,  and  that  defendant 
threw  another  fishing  sean  and  net  within  and  upoir  platntifif's  sean  and  net, 
*and  for  a  long  time,  to  wit,  &c.,  prevented  plaintiff  from  taking 
^  the  fish,  so  taken  and  inclosed,  out  of  his  sean  and  net,  as  be  couM 
othenvise  have  done ;  and  drove,  &c.  the  fish  \  whereby  part  of  them  died, 
part  were  injured,  and  part  escaped ;  and  the  sean  and  net  was  injured 
Second  count,  that  defendant  with  force,  &c.,  seized,  took,  and  converted 
fish  of  plaintiff. 

Pleas.     1.  Not  guilty.     Issue  thereon. 

2.  To  the  first  eount,  as  to  preventing  plaintiff  firora  taking  the  fish  all^jcd 
to  be  inclosed  in  his  possession,  and  driving,  &c.,  the  said  fish ;  that  the  fish 
were  not  plaintiii''s  fish,  and  he  was  not  possessed  of  them,  in  manner,  &c.: 
conclusion  to  the  country.    Issue  thereon. 

3.  To  the  second  count,  that  the  fish  were  not  the  plaintiff's  fish,  in  man- 
ner, &c. :  conclusion  to  the  country.     Issue  thereon. 

4  and  6.  As  to  other  parts  of  the  declaration,  raising  defences  under 
statutes  16  G.  3,  c.  36,  and  4  &.5  Vict.  c.  Ivii.  (local  and  personal,  public,) 
relating  to  the  St.  Ives  (Cornwall)  pilchard  fishery.  Issues  of  fact  were  tea- 
dered  and  joined  on  those  pleas. 

On  the  trial,  before  Atcherleyy  Serjeant,  at  the  Cornwall  Spruig  assizes, 
1843,  it  appeared  that  the  plaintiff  had  drawn  his  net  partially  round  the 
fish  in  question,  leaving  a  space  of  about  seven  fiiiboms  open,  which  he  was 
about  to  close  with  a  stop  net ;  that  two  boats,  belonging  to  the  plaintif, 
were  stationed  at  the  opening,  and  splashing  the  water  about,  for  the  pur- 
pose of  terrifying  the  fish  from  passing  through  the  opening :  and  that,  at 
this  time,  the  defendant  rowed  his  boat  up  to  the  opening,  and  the  disturb- 
ance, and  taking  of  the  fish,  complained  of,  took  place.  The  learned  ser- 
^  jeant  left  to  the  jury  the  question  of  fact  whether  the  fish  •were  at 

^  that  time  in  the  plaintiff's  possession,  and  also  other  questions  of 
fact  on  the  other  issues.  Verdict  for  plaintiff  on  all  the  issues,  with  dam- 
ages separately  assessed,  namely,  568/.  for  the  value  of  the  fish,  and  1/.  for 
the  damage  done  to  the  net.  Leave  was  given  to  move  as  after  mentioned. 
In  £aster  term,  1843,  Crawder  obtained  a  rule  nisi  for  entering  a  verdict 
for  defendant  on  all  the  issues,  or  on  the  2d,  3d,  4th  and  5th,  or  for  reducing 
the  damages  to  20t.  and  entering  a  verdict  for  defendant  on  the  2d  and  3d 
issues ;  or  for  a  new  trial ;  or  for  arresting  the  judgment.  In  Hilary  vaca^ 
tion,  (February  10th,)  1844, 

Cockbum  and  Montague  Smith  showed  cause.     The  second  and  third 
issues  raised  questions  of  fact.     The  jury  were  justified  in  finding  as  thef 
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did,  unle<(s  it  be  legally  impossible  for  a  man  to  have  possession  of  a  wild 
animal  vrbich  is  not  in  his  actual  occupation.     On  the  motion  for  the  ruie^ 
Bracton,  f.  8  b,  lib.  2,  c.  1,  s.  3,  was  cited.     He  says :  <<  Item  continet  oc- 
copatio  piscationem,  venationem  et  apprehensionem.    Et  nee  sola  perse- 
qaatio  facit  rem  esse  meam.     Nam  et^  feram  besfiam  vulneraverim  ita  at 
capi  possit,  non  tamen  est  mea  nisi  earn  cejiero,  imo  erit  potius  occapantis, 
quia  multa  accidere  solent  ne  capiam."    But  there  <<  occupatio"  is  not  con>- 
fined  to  corporal  possession :  a  control  is  sofficient     The  doctrine  appears 
to  be  taken  from  Just.  Inst.  lib.  2,  tit.  1,  s.  12,  where  the  law  is  thus  laid 
down.     «<  Ferse  igitur  bestis,  et  Tolocres,  et  pisces,  et  omnia  animalia,  qus 
mari,  caelo  et  terrt  nascuntur,  simol  atque  ab  aliquo  capta  fuerint,  jure  gen- 
tium statim  iliius  esse  incipiunt."    «Quicquid  autem  eorum  ceperis,  eous- 
que  tuuoQ  esse  intelligitur,  donee  tu^  custodifi  coercetur."     *The     ^^^^q 
last  words  are  adopted  in  the  Digest,  lib.  41,  tir.  1,  s.  3,  §  2.    The     '- 
cualodia  is  not  to  be  construed  strictly.     In  the  Greenland  whale  fishery  the 
eastom  regulates  this.     According  to  littledale  y,  Scaithy  1  Taunt.  243, 
note  (a),  recognised  in  Fenmngs  v.  Lord  Grenville^  1  Taunt.  241,  the  first 
striker  of  a  whale  does  not  acquire  the  property  if  the  line  break ;  and  an* 
other  party  may  then  take  the  whale :  but  in  Hogarth  v.  Jackson^  1  Moo.  &  M. 
58,  the  custom  proved  was  that,  if  the  fish  remained  entangled  in  the  line, 
and  the  line  in  the  power  of  the  striker,  although  the  harpoon  was  detached, 
the  wbale  still  was  in  the  posspssion  of  the  striker;  and  Best,  C.  J.,  con- 
sidered this  a  more  reasonable  custom  than  that  stated  in  LUtledak  v.  Scailh^ 
if  it  were  understood  as  extending  «<  to  all  cases  where  the  whale  was  so 
far  entangled  in  the  rope  of  the  first  strikers,  that  they  might  thereby  have  a 
reasonable  expecta'ion  of  securing  her."     Baylet,  J.,  in  SIdnner  v.  Cliap' 
fnan,  Moo.  &  M.  59,  note,  appears  to  have  held,  without  reference  to  cus- 
tom, that,  if  the  fish  be  harpooned  and  the  line  attached,  a  party  who  causes 
the  liberation  of  the  fish  cannot  appropriiite  it.     In  Churchward  v.  Studdy^ 
14  East,  249,  a  question  arose  as  to  the  time  at  which  a  hunted  hare  became 
the  property  of  the  hunter:  but  no  decision  was  given,  the  fact  turning  out 
to  be  that  the  hare  had  been  finally  captqred  for  the  use  of  the  hunter.     In 
Beirs  Principles  of  the  Law  of  Scotland,  p.  477,  4rb  ed.,  under  the  head 
of  Occupanq/^  the  principle  is  laid  down  as  follows,  (s.  1289.)     »« The  act 
of  appropriation  is  efifectual  to  vest  the  property  only  when  complete.     But 
it  is  held  complete  while  fairly  proceeding  towards  full  accomplishment. 
So,  if  •one  wound  an  animal  to  death,  or  so  that  it  cannot  escape,     ^^^.^ 
or  if  one,  without  wounding  it,  have  an  animal  in  pursuit,  and  not     ^ 
beyond  reach,  another  coming  in  and  taking  the  animal  does  not  deprive 
the  first  of  his  right — the  first  being  deemed  the  lawful  occupant.    In  whale- 
fishing,  an  important  branch  of  national  industry,  this  genera)  principle  is 
not  found  to  answer  all  the  exigencies  of  the  situation ;  and  particular  rules 
are  established."     The  author  then  refers  to  some  Scotch  authorities,  and  to 
the  English  authorities  before  eited  ;  and  to  Stair's  Inst.,  p.  199,  4th  ed., 
book  2,  tit.  1,  8.  33.     Stair  lays  down  the  principle  as  follows.     ><  It  is  the 
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first  seizure  that  introduceth  property,  and  not  the  first  attempt  and  prose- 
cution ;  as  he  who  pursueth  or  woundeth  a  wild  beast,  a  fowl  or  fish,  is  not 
thereby  proprietor,  unless  he  had  brought  it  within  his  power,  as  if  be  had 
killed  it  or  wounded  it  to  death,  or  othen^ase  given  the  efiectual  cause 
whereby  it  cannot  use  its  native  freedom ;  as  at  the  whale  fishing  at  Green- 
land, he  that  woundeth  a  whale  so  that  she  cannot  keep  the  sea  for  the  smart 
of  her  wound,  and  so  must  needs  come  to  land,  is  proprietor,  and  not  be 
that  lays  first  hand  on  her  at  land."  It  appears  to  result  that  a  strong  pro- 
bability of  complete  capture  is  enough  to  give  a  right  of  possession  against 
a  party  preventing  the  capture.  If  the  net  here  had  been  completely  closed, 
•but  there  had  been  a  fracture  in  it,  a  party  could  not  have  acquired  a  right 
to  the  fish  by  enticing  it  out  of  the  net  through  the  fracture,  and  then  taking 
it.     (They  also  argued  on  the  statutes.) 

CrowdeTy  contra.  The  authorities  from  the  Roman  law  and  Bracton  are 
in  favour  of  the  defendant,  because  *in  this  case  there  was  neither 
^  capture,  occupation  nor  custody.  The  cases  as  to  the  whale  fishery, 
including  Skmner  v.  Chapman^  Moo.  &  M.  59,  note,  turned  on  the  custom. 
The  passage  cited  from  Bell  lays  down  a  doctrine  which  cannot  be  recog- 
nised in  an  English  court,  unless  as  it  may  prevail  by  custom  in  particular 
occupations,  as  the  whale  fishery.  Blackstone,  2  Com.  392,  refers,  for  the 
law,  to  the  passage  cited  from  Bracton.  (The  argument  as  to  the  statutes 
is  omitted.) 

BtUtj  on  the  same  side,  was  not  heard. 

Lord  Denman,  C.  J.  It  does  appear  almost  certain  that  the  plaintiff 
would  have  had  possession  of  the  fish  but  for  the  act  of  the  defendant ;  but 
it  is  quite  certain  that  he  had  not  possession.  Whatever  interpretation  may 
be  put  upon  such  terms  as  «<  custody"  and  «  possession,"  the  question  will 
be  whether  any  custody  or  possession  has  been  obtained  here.  I  think  it  is 
impossible  to  say  that  it  bad,  until  the  party  had  actual  power  over  the  fi^h. 
It  may  be  that  the  defendant  acted  unjustifiably  in  preventing  the  plaintiff 
from  obtaining  such  power :  but  that  would  only  show  a  wrongful  act,  for 
which  he  might  be  liable  in  a  proper  form  of  action. 
•  Patteson,  J.  I  do  not  see  how  we  could  support  the  affirmative  of  these 
issues  upon  the  present  evidence,  unless  we  were  prepared  to  hold  that  all 
but  reducing  into  possession  is  the  same  as  reducing  into  possession.  Whe> 
ther  the  plaintiff  has  any  cause  of  action  at  all  is  not  clear:  possibly  there 
may  be  a  remedy  ander  the  statutes. 

^  *WiGHTMAN,  J.     I  am  of  the  same  opionion.    If  the  property  in 

->  the  fish  was  vested  in  the  plaintiff  by  his  partially  inclosing  them, 
but  leaving  an  opening  in  the  nets,  he  would  be  entitled  to  maintain  trover 
for  fish  which  escaped  through  that  ver}'  opening. 

(Coleridge,  J.,  was  absent.) 

Rule  absolute  for  reducing  the  damages  to  20;.,  and  entering 
the  verdict  for  defendant  on  the  second  and  third  issues. 

In  Trinity  term,  (June  1st,)  1844,  Jlf.  Smiih  obtained  a  rule  to  show  cawie 


6  Adolphus  &  Ellis,  N.  S.  610 

vrby  a  nonsuit  should  not  be  entered,  or  the  action  discontinued  on  payment 
pf  costs  by  the  plaintifiT.  The  ground  of  application  was  that  the  action  had 
been  brought  to  try  rights  under  the  fishery  acts ;  and  that  the  fish  had  been 
sold,  (a)  and  the  proceeds,  amounting  to  700/.,  deposited  with  bankers  to 
abide  the  result ;  but  the  decision  on  the  second  and  third  issues  left  the 
rights  undetermined,  and  another  action  was  necessary  to  ascertain  them. 

CrowderdXkA  Butt  now  showed  cause.  No  ground  is  laid  by  affidavit  for 
this  application  ;(6)  and  two  terms  have  elapsed  since  the  making  of  the  rule 
\irhich  it  is  proposed  to  disturb.  The  verdict  on  the  several  issues  was  gen- 
eral :  and  in  Price  v.  Parker^  1  Salk.  178,  <<  the  court  held,  that  after  a 
general  verdict  there  can  be  no  leave  given  *to  discontinue ;  for  that 
would  be  having  as  many  new  trials  as  the  plaintiff  pleases :  but  that  \- 
after  a  special  verdict  there  may,  because  that  is  not  complete  and  final ;  but 
in  that  case  it  is  great  favour."  Roe  dem.  Gray  v.  Gray^  2  W.  Bl.  816, 
and  other  authorities  as  to  the  granting  leave  to  discontinue  in  case  of  a 
special  verdict,  are  there  cited  in  a  note,  (c)  In  Gooderumgh  v.  Beetles^ 
2  Cro.  M.  &  R.  240,  S.  C.  5  Tyr.  793,  a  side-bar  rule  to  discontinue  after 
general  verdict  was  set  aside  by  the  Court  of  Exchequer.  Sweeting  v.  HaUe^ 
9  B.  &  C.  365,  369,  note  (a),  was  there  cited  in  favour  of  the  discontinue 
ance;  but  Parke,  B.,  said  <Mhere  must  have  been  something  peculiar  in 
the  circumstances  of  that  case ;  at  all  events,  this  objection  was  not  made." 
And,  in  fact,  there  was  not,  in  Sweeting  v.  Halsej  any  verdict  subsisting,  a 
rule  having  been  made  absolute  for  a  new  trial.  A  nonsuit  cannot  be  en* 
tered  after  verdict :  the  plaintiff  has  then  lost  his  opportunity. 

M.  Smithy  contra.  If  the  present  rule  is  discharged,  the  result  of  this 
action  will  be  that  the  defendant,  though  found  guilty  of  a  trespass,  may 
claim  the  700/.  produced  by  sale  of  the  fish.  The  object  of  this  application 
is  not,  as  in  Roe  dem.  Gray  v,  Gray^  2  W.  Bl.  815,  to  let  in  proof  in  con- 
tradiction of  the  former  verdict,  but  to  frame  the  complaint  consistently  with 
it,  and  with  the  real  state  of  the  facts.  The  court  has  power  to  allow  a 
discontinuance  in  any  stage  of  proceedings  :  and  the  case  here  is  virtually 
the  same  as  if  the  verdict  were  special.  Entering  a  verdict  for  the  defendant 
on  particular  issues,  and  allowing  it  to  stand  for  the  plaintiff  *on  r^>/,- . 
others,  under  the  direction  of  the  court,  is  a  proceeding  introduced  *- 
to  accomplish  the  purpose  of  a  special  verdict  without  its  technicalities. 
[Coleridge,  J.  The  distinction  between  a  special  and  a  general  verdict 
is  that  one  is  final,  the  other  not.]  This  is  a  verdict  over  which  the  court 
has  no  control.  [Coleridge,  J.  You  apply  after  we  have  exercised  our 
control.]  The  rule  for  altering  the  entry  of  the  verdict  was  not  delivered 
to  the  parties  by  the  officer  of  this  court  till  after  Easter  term.(rf)  The 
plaintiff  is  willing  to  take  the  rule  now  moved  for,  giving  up  the  verdict  for 

(a)  By  agreement  made  at  the  time  when  the  fish  were  taken  out  of  the  water. 
(6)  The  motion  was  grounded  on  the  judge's  notes. 
(«)  1  Salk.  178,  note,  (a)  6th  ed. 

(d)  There  was  no  affidavit  on  this  subject    It  is  understood  that  the  delay  was  occasioned 
hf  a  disagreement  between  the  parties  as  to  the  terms  in  which  the  rule  was  to  be  diawn  up. 

2G 
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20s.  and  the  costs.  In  Goodenough  v.  Beetles,  2  C.  M.  &  R.  240,  S.  C. 
5  Tyr.  793,  the  attempt  to  discontinue  by  a  side-bar  rule  after  verdict  nvas 
irregular  in  itself. 

Lord  Denman,  C.  J.  There  are  some  peculiar  circumstances  in  this  case, 
but  for  which  a  rule  to  show  cause  would  not  have  been  granted.      The 
application  to  enter  a  nonsuit  seems  to  be  given  up.    And  it  does  not 
appear  that  leave  to  discontinue  has  ever  been  granted  in  a  case  like  the 
present.     A  special  verdict  is  distinguishable  from  a  general  one,  as  my 
brother  Coleridge  has  pointed  out ;  and  here  the  verdict  entered  for  the 
defendant  is  general.     However,  the  proceedings  being  such  as  they  are  in 
this  case,  we  might,  perhaps,  under  some  circumstances,  have  granted  a 
rule  to  discontinue.     But  I  think  that  the  plaintiff  is  himself  to  blame  for 
the  situation  in  which  he  stands  as  to  the  money  deposited.     And,  if  he 
wished  for  an  opportunity  to  try  the  real  question  of  right,  he  should  have 
stated  his  views  on  that  subject  in  last  Hilary  •vacation  when  die 
^     case  was  decided.     The  delay  is  not  satisfactorily  accounted  for ; 
and,  if  we  granted  this  rule,  we  should  encourage  the  making  of  similar 
applications  at  any  distance  of  time.     I  regret  the  consequences ;  but  we 
cannot  go  so  far  out  of  our  way  to  protect  parties  against  the  result  of  their 
own  acts. 

Williams,  Coleridge,  and  Wightman,  Js.,  concurred. 

Rule  discharged.(a) 

(a)  The  defendant  demanded  the  700A  of  the  bankers ;  but  thej,  being  warned  by  tfie 
plaintiff  not  to  pay  it,  declined  doing  so;  and  the  plaintiff  commenced  another  action  againsf 
the  defendant,  which  is  still  depending.    Ex  relatione  Butt 


NICKALLS  V.  WARREN.  JVw.  21,  22. 

Where  an  order  of  reference  has  a  clause  empowering  the  court,  if  the  award  be  disputed,  U 
remit  the  matters  for  the  reconsideration  of  the  arbitrator,  and  the  case  is  so  remitted,  the  axlft> 
trator  must  hear  fresh  evidence,  if  tendered,  as  on  the  original  reference. 

Quaere  whether,  under  such  a  clause,  the  court  may  remit  the  case  for  reconsideration  a  seoood 
time. 

But,  where  the  case  had  been  onoo  so  remitted,  and  the  arbitrator  had  declined  to  hear  man 
evidence,  but  amended  his  award,  deciding  in  favour  of  the  same  party  as  before,  and,  on  moliai 
to  set  aside  such  further  award,  the  other  party  opposed  a  further  reference  to  the  same  aibi* 
trator,  the  court  set  the  award  aside. 

This  was  an  action,  brought  by  the  owner  and  occupier  of  a  mill,  situate 
on  a  stream  of  water  at  Ardleigh  in  Essex,  against  the  occupier  of  another 
mill  lower  down  on  the  same  stream,  for  improperly  penning  back  the  water. 
The  cause  came  on  for  trial  at  the  Essex  Summer  assizes,  1843,  when  a 
verdict  was  taken  for  the  plaintiflf  with  500/.  damages,  subject  to  the  award 
of  a  barrister,  to  whom  the  cause  and  all  matters  in  difference  between  the 
parties  were  referred.  The  order  of  reference  empowered  the  arbitrator  to 
determine,  aa  between  the  plaintiflf  and  defendant,  to  what  head  of  water 
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the  occupier  of  defendant's  mill  was  entitled,  to  ^ascertain  and  de- 
termine  the  rights  of  the  parlies  as  to  the  use  of  the  stream,  and,  if  t 
necessary,  to  direct  the  mode  in  which  such  rights  should  be  exercised : 
and  it  provided  that,  if  the  validity  of  the  award  should  be  disputed,  or  a 
motion  made  to  set  the  same  or  any  part  thereof  aside,  the  Court  of  Queen's 
Bench  should  have  power  <<to  remit  the  matters  hereby  referred  to  the 
reconsideration  and  determination  of  the  said  arbitrator." 

The  parties  attended  the  arbitrator,  and  gave  evidence  on  the  points 
referred,  and,  among  others,  as  to  the  head  or  depth  of  water  which  the  de- 
fendant was  entitled  to  have  at  the  penstock  of  his  mill,  the  defendant 
claiming  a  depth  of  fifteen  inches,  and  the  plaintiff  that  it  should  be  reduced 
several  inches  lower.  The  arbitrator  made  his  award  ;  and,  in  last  Hilary 
term,  (January  15th,)  the  plaintiff  obtained  a  rule  to  show  cause  why  it 
should  not  be  set  aside,  on  the  ground,  among  others,  that  the  arbitrator  had 
not  determined,  as  between  plaintiff  and  defendant,  to  what  head  of  water 
defendant,  as  occupier  of  his  mill,  was  entitled,  nor  whether,  or  to  what 
extent,  if  any,  he  was  entitled  to  pen  back  the  water  on  plaintiff's  premises, 
nor  to  what  height  or  head  of  water  he  was  entitled  to  keep  the  water  in  his 
penstock.  Cause  was  shown  in  the  same  term,  (January  30th ;)  and  the 
court  then  ordered  that  the  matters  referred  by  the  order  of  nisi  prius  should 
<«be  remitted  back  to  the  said  arbitrator  for  his  reconsideration  and  rede- 
termination." The  arbitrator  gave  an  appointment,  and  proceed  in  the 
reference;  and  the  plaintiff^s  counsel  tendered  several  witnesses  whose 
evidence  (as  was  stated  on  affidavit  in  support  of  the  after  mentioned  rule) 
was  not  known  to  plaintiff  or  his  attorney  before  the  making  of  the  award, 
but  would,  ^s  counsel  stated  on  the  reference,  have  been  of  the 
^highest  importance,  and  would  have  shown  « that  the  penstock  at  *- 
the  mill  of  the  defendant  had  been  so  raised  from  time  to  time  as  to  disentitle 
him  to  maintain  the  head  of  water  in  his  present  penstock  to  the  heigh" 
after  mentioned :  but  the  arbitrator  refused  to  hear  such  witnesses,  or  to 
receive  any  further  evidence  on  the  matters  in  difference  ;  and  he  afterwards 
made  his  further  award,  (written  at  the  foot  of  the  original  one,)  as  follows. 

<«The  matters  referred  to  me  by  the  above  recited  order  of  assize  bearing 
date,"&c.,  "having,  by  aruleof  the  Court  of  Queen's  Bench,  bearing  date," 
&c.,  ^<  been  remitted  back  to  me  for  my  reconsideration  and  determination, 
I  further  award  and  determine  that  the  defendant,  and  the  occupiers  of  the 
mill  of  the  defendant  in  the  pleadings  of  the  said  cause  mentioned,  are 
entitled  to  retain  the  penstock  now  attached  to  the  said  mill,  and  to  have 
and  maintain  therein  a  head  of  water  of  the  depth  of  fifteen  inches  and 
DO  more." 

In  last  Trinity  term,  (June  11th,)  a  rule  was  obtained  calling  on  the 
defendant  to  show  cause  why  the  award  should  not  be  side,  on  the  grounds: 
1.  That  the  arbitrator  had  refused  to  receive  the  evidence  of  witnesses 
mentioned  in  the  affidavit  on  which  this  rule  was  moved  for.  2.  That  he 
bad  not  determined  the  head  of  water  to  which  defendant  was  entitled^  if 
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any.  3.  That  he  bad  not  determined  the  questions  and  matters  mentioned 
in  the  rule  made  in  this  cause  on  January  15th  in  last  Hilary  term. 
4.  That  he  should  have  made  a  new  and  entire  award,  and  that  it  was  not 
sufficient  to  make  a  supplemental  and  further  award. 

Platty  M,  Chambers  and  Lush  now  (a)  showed  cause.     The  arbitrator 
was  directed  by  the  rule  of  January  30th  •to  reconsider  and   re- 
^     determine.     That   did  not  authorize  him   to  reopen  the  award. 
[WiGHTMAN,  J.    The  assumption  was,  that  he  had  not  yet  decided  on  the 
matters  then  sent  before  him.]    Even  if  he  had  a  right  to  hear  more  wit- 
nesses, the  parties  could  not  insist  upon  his  doing  so :  he  might  exercise  a 
discretion.     The  evidence  offered  was  only  additional  on  points  which  had 
been  exhausted  already.   The  arbitrator  went  too  far  even  in  hearing  further 
observations.     The  clause,  commonly  adopted  of  late,  for  referring  matters 
back  to  the  arbitrator,  will  produce  much  mischief  if  its  eflfect  be  that  causes, 
already  heard  at  great  length,  must  be  entirely  reheard.     There  was  no 
necessity  to  make  a  new  award ;  it  was  sufficient  to  endorse  upon  or  annex 
a  paper  to  the  original  one. 

Kellyy  contri.  The  argument  on  the  other  side,  if  available  at  all,  would 
prove  that  the  court  was  wrong  in  sending  the  case  back.  The  award  was 
clearly  not  final  as  to  the  depth  of  water.  What,  then,  was  the  meaning  of 
the  order  referring  the  case  to  him  again?  Was  he  bound  only  to  look  over 
his  notes,  and  make  an  addition  to  his  award  ?  His  duty  was  the  same  as 
under  the  original  order  of  reference ;  only  he  was  relieved  from  the  necessity 
of  going  through  the  evidence  again  if  no  party  wished  that  a  witness 
should  be  called  back.  But,  the  object  of  the  reference  not  having  been 
previously  accomplished,  the  arbitrator  was  bound  to  hear  evidence  as  long 
as  the  parties  tendered  it,  till  the  subject  was  exhausted.  [Lord  Denman, 
C.  J.  You  state  that  more  largely  than  any  of  the  court  has  stated  it.  The 
arbitrator  must  exercise  some  discretion  as  to  the  quantity  of  evidence  he 
shall  hear.  The  clause  as  to  referring  back,  in  this  case,  is  not  very  happily 
•worded.  It  would  have  been  desirable  that  the  words  « or  any 
•^  of  them"  should  have  been  inserted  after  "  matters  hereby  referred ;" 
then  the  court  could  have  shaped  an  issue  for  the  arbitrator  on  the  point 
which  was  left  uncertain.  As  the  order  stands,  all  is  referred  back :  the 
arbitrator  is  in  a  position  which  requires  him  to  hear  the  whole  cause  again; 
and,  if  so,  he  could  not  refuse  to  hear  further  evidence.] 

Piatt  then  suggested  that,  if  the  court  were  of  his  opinion,  the  matters 
should  again  be  remitted  to  the  arbitrator. 

Kelly,  contra.  The  court  cannot  remit  them  back  a  second  time :  their 
power  is  exhausted.  And,  if  there  be  such  a  power,  it  would  be  desirable 
that  the  case  should  go  to  a  different  arbitrator,  and  not  to  one  who  has 
made  up  his  mind  on  the  facts.     {Piatt  declined  this.) 

Lord  Demman,  C.  J.  There  certainly  is  some  doubt  whether  this  clause 
gives  us  the  power  of  sending  a  case  back  toties  quoties.    But  we  need  not 

(a)  The  argument  wae  begun  on  Norember  21it,  and  adjooraed  to  the  3Sd. 


6  Adolphus  &  ElliSi  N.  S.  619 

that  question  now.  It  does  not  seem  satisfactory,  under  the  circum- 
stances, that  the  case  should  go  again  to  the  same  arbitrator ;  and  we  think 
the  rule  should  be  made  absolute. 

Coleridge,  J.  It  is  desirable  that  this  clause  should  be  modified  in  future, 
and  should  enable  the  court  to  remit  the  matters  referred  «  or  any  part  of 
them"  for  reconsideration. 

Williams  and  Wightman,  Js.,  concurred.  Rule  absolute. 
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An  onier  of  quarter  wmonfl,  brought  up  by  certiorari,  appeared  to  be  an  order  quashing  an 
indictment  containing  oounta  for  forcible  entries,  anauits,  and  a  riot  On  motion  to  quaab 
the  Older:  Heid, 

1.  That  the  sessiona,  having  jurisdiction  over  the  subject  matter  of  the  indictment,  had  juri»> 
diction  to  quash  it ;  and,  as  to  this,  it  made  no  difference  that  the  defendants  had  been  held 
to  bail  more  than  twenty  days  before  the  sessions,  and  had  given  the  prosecutor  notice  of 
their  intention  to  appear  there ;  stat  60  G.  3,  dc  1  G.  4,  c  4,  s.  5,  not  taking  away  the  com* 
mon  Utw  power  of  a  criminal  court  to  deal  with  an  indictment  property  before  them. 

3.  That  this  court  therefore  would  not  inquire,  on  this  proceeding,  whether  the  indictment  wat 
properly  quashed ;  but  that  the  proper  way  of  raising  such  a  question  was  on  writ  of  error. 

3.  That  this  court  would  not,  on  sudi  prooBeding,  allow  a  discussion  as  to  the  motives  upon 
which  the  quarter  sessions  acted. 

Bnle  nisi  for  quashing  the  order  of  sessions  discharged. 

Newton  had  obtained  a  rule  for  quashing  an  order  of  the  Gloucestershire 
Quarter  Sessions,  brought  up  to  this  court  by  certiorari. (a)  The  order,  as 
returned  to  the  certiorari,  was  as  follows. 

(a)  The  rule  nisi  for  a  certiorari  was  obtained  by  Newton,  ii^  Hilary  term,  1844.    The  aflW 
davits  stated  the  preferring  of  the  indictment,  and  the  minute  of  the  clerk  of  the  peace,  made- 
thereon,  of  the  order  for  quashing  it;  and  copies  of  the  indictment  and  minute  were  annexed. 
The  affidavits  further  stated  as  follows.    A  true  bill  was  found  at  the  Michaelmas  sessions^. 
1843 ;  and,  on  30th  October,  in  that  year,  Mr.  Newton,  the  prosecutor,  received  notice  from  the 
attorney  for  the  defendants  that  he  would  not  advise  a  removal  by  certiorari,  and  that  the  defend* 
ants  would  be  satisfied  to  abide  by  the  judgment  of  the  sessions.    In  November  following,  all 
the  defendants  entered  into  recognisances  to  appear  and  plead  at  the  next  sessions,  except  one 
defendant  who  was  committed  for  want  of  bail,  and  another  who  was  not  arrested.     All  the 
defendants  cave  the  prosecutor  notice  of  trial  at  the  next  sessions.     At  those  sessions,  (Epi- 
phany, 1844-,)  a  traverse  was  entered  for  all  the  defendants,  by  their  attorney  ;  and  all  except 
two  appeared  at  the  bar,  and  were  chaiged.    Mr.  Newton,  who  was  a  barrister,  appeared  as 
prosecutor ;  when  the  counsel  for  the  defendants  thru  present  objected  that  he  could  not  address 
the  jury,  nor  be  heard  except  on  oath.    The  hearing  was  adjourned  until  the  next  day ;  when 
the  counsel  for  the  defendants  moved  to  quash  the  indictment,  on  the  ground  that  in  both  the 
first  and  second  counts  more  tlian  one  ofience  was  charged,  whereby  the  defendants  were  pre- 
judiced in  their  defence :  he  admitted,  however,  that  the  third  count  was  good.     The  court 
refused  to  hear  the  prosecutor  in  answer  to  the  objection,  and  quashed  the  indictment 
In  last  Easter  term,  (May  2,  1844,) 

Greaves,  for  the  defendants,  showed  cause,  and  H.  S.  Keating  appeared  for  the  justices,  to 
receive  the  directions  of  the  court ;  and  Newton  was  heard  in  support  of  the  rule. 

Besides  the  authorities  mentioned  in  the  text,  the  following  wore  referred  to :  4  Hawk.  PI.  Cr. 
148,  7th  ed.  Book  2,  ch.  27,  s.  31 ;  i^ice  v.  Regem,  Cro.  Jac.  404 ;  Ltmg*a  Case,  Cro.  EUz.  489 ; 
^^  V.  Pennegoes  and  Maehynlkth,  1  B.  &  C.  142;  Dickinson's  Quarter  Sessions,  917, 
5tfaed.;  1  Chitt  Cr.  L.  299,  2d  ed.;  4  Hawk.  PI.  Cr.  83,  7th  ed.  Book  2,  ch.  25,  s.  146; 
Com.  Dig.  Indictment,  (H>;  VrutUpok's  due,  Cro.  Car.  147;  Rex  v.  Ward,  note  (p)  to 
I  Stark.  Cr.  PL  301,  2d  ed. ;  Regina  v.  Right/,  8  C.  dc  P.  770 ;  R^na  v.  Norton,  8  C.  dc  P. 
W6;  Rtx  V.  Rookwood,  Holt,  683,  684,  8.  C.  13  How.  St  Tr.  139;  Rex  v.  Whtaily,  2  Bur. 
1125, 1127;  Rex  v.  Wetton,  1  Str.  623 ;  Regina  v.  BethtU,  6  Mod.  Vt\  Rtx  y,  Kingai^f 
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*Gloucestershire,  to  wit.  Be  it  remembered  that,  at  the  general 
•I  quarter  sessions,  &c.,  holden  »t,  &c.,  in  and  for  the  county  of  Gloa- 
cester,  &c.,  in  the  first  week  after  the  11th  day  of  October,  &c.,  in  the 
seventh  year,  &c.,  before  Ebenezer  Ludlow,  serjeant  at  law,  &c.,  justices, 
&c.,  upon  the  oath  of  William  Hill,  &c.,  good  and  lawful  men,  &c. ;  it  is 
presented  in  manner  and  form  following ;  that  is  to  say : 

County  of  Gloucester,  to  wit.  The  jurors,  &c.,  present  that  George  Wil- 
son, of,  &c.,  William  Holtham,  &c.,  (nine  persons  more  named,)  all  late 
of,  &c.,  together  with  divers  other  evil  disposed  persons,  &c.,  on,  &c.,  (the 
count  then  charged  a  forcible  breaking  and  entering  into  a  dwelling-house, 
•A001  *^''^g^^^  ^o  b^  i'^  ^^^  lawful  possession  of  Augustus  Newton,  Esq.. 
-■  and  a  yard,  &c.,  being  in  the  curtilage  of  the  said  dwelling-house, 
and  an  assault  upon  William  Philip  Newton,  Francis  Robert  Newton,  and 
the  said  A.  Newton,  and  an  unlawful  imprisonment  of  the  said  A.  Newton ;) 
against  the  form  of  the  statutes,  &c.,  and  against  the  peace,  &c. 

And  the  jurors,  &c.  That  the  said  G.  Wilson,  and  the  said  W.  Hol- 
tham, together  with  divers  other  evil  disposed,  &c.,  on,  &c.,  (the  count  then 
charged  a  forcible  entry  into  a  dwelling-house  described  as  before,  and  an 
assault  upon,  and  an  unlawful  imprisonment  of,  the  said  A.  Newton;) 
against  the  peace,  &c. 

And  the  jurors,  &c.  That  the  said  G.  Wilson,  W.  Holtham,  &c.,  (nam- 
ing the  eleven  parties  charged  in  the  first  count,)  together  with  divers 
other,  &c.,  on,  &c.,  (the  count  then  charged  an  unlawful  and  riotous  assem- 
bling, and  an  unlawful  and  riotous  assault  upon  the  said  W.  P.  Newton, 

F.  R.  Newton,  and  A.  Newton,)  to  the  great  disturbance,  &c.,  in  con- 
tempt, &c.,  and  against  t)ie  peace,  &c. 

Whereupon  the  sheriff  of  the  said  county  of  Gloucester  is  commanded 
not  to  omit  for  any  liberty  in  his  bailiwick,  but  that  he  cause  the  said 

G.  Wilson,  &c.,  (the  ten  others  named  in  the  first  count,)  to  come  and 
answer  to  the  premises.  And  thereupon,  at  the  general  quarter  sessions  of 
the  peace,  &c.,  holden  at,  &c.,  in  Gloucester,  for  the  said  county  of  Glou- 
cester, in  the  first  week  after  the  28th  day  of  December,  &c.,  in  the  seventh 
year,  &c.,  before  Ebenezer  Ludlow,  serjeant  at  law,  &c.,  justices,  &c.,  come 
as  well  William  Joyner  Ellis,  Esq.,  clerk  of  the  peace  of  the  said  county, 
^  who  prosecutes  for  our  said  lady  the  queen  in  this  behalf,  *as  the 

-I  said  George  Wilson,  &c.,  (omitting  one  of  the  other  ten,  and  also 
giving  a  different  name  to  another  of  the  ten,  stating  him  to  have  been 
indicted  by  the  original  name,)  in  their  proper  persons ;  whereupon,  all  and 
singular  the  premises  being  seen  and  fully  understood  by  the  court  here,  and 
mature  deliberation  had  thereupon,  it  is  considered  and  adjudged,  by  the 

8  East,  41 ;  Regina  y.  The  Justiou  of  Hampahirt,  9  DowL  P.  C.  171 ;  R^ina  t.  Tayhh 

9  Dowl.  P.  C.  600.. 

Per  Curiam f  (Lord  Betiman,  C.  J.,  Patteaon,  Williams,  and  Wightman,  Jf.)  Thit  nk 
Dtiat  be  made  absolute.  It  is  neoessaiy  to  see  what  the  judgment  is.  If  a  regular  judgment  bi 
fetumed,  then  the  prosecutor  will  have  a  right  to  his  writ  of  error,  and  is  entitled  to  see  wltfl 
the  judgment  is.  Rule  absololk 
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same  court,  that  the  same  indictment  be,  and  the  same  is,  quashed,  and 
that  the  said  defendants  depart  hence  without  day  in  this  behalf. 
By  the  court. 

H.  S.  Keaiing  (on  behalf  of  the  magistrates)  now  showed  cause.     If  the 
quarter  sessions  had  jurisdiction,  the  order  which  it  is  sought  to  quash  is  a 
judgment  of  that  court  on  an  indictment:  such  a  judgment  cannot  be 
quashed  on  certiorari ;  Rex  v.  &/(m,  7  T.  R.  373.     Even  if,  before  judg- 
ment and  after  verdict  of  guilty,  the  indictment  be  removed  by  certiorari  for 
the  purpose  of  arresting  the  judgment,  the  court  will  send  the  record  back 
by  procedendo,  and  will  not  examine  the  indictment ;   Rex  v.  Jackson, 
6  T.  R.  145.     The  judgment  can  be  inquired  into  only  by  writ  of  error. 
It  seems  that,  at  one  time,  it  was  usual  to  remove  the  record  into  the  crown 
office  and  then  bring  a  writ  of  error  coram  nobis ;   1  Chitt.  Cr.  L.  749, 
(2d  ed. :)  but  that  course  has  become  obsolete,  and,  besides,  would  not 
warrant  the  course  pursued  by  the  present  defendant.     The  only  ground, 
therefore,  upon  which  this  rule  can  be  made  absolute  must  be  that  the  court 
of  quarter  sessions  had  no  jurisdiction  to  quash  the  indictment.  This,  how- 
ever, is  in  practice  frequently  done  at  the  *assizes ;  and  can  be  so 
done  only  by  the  common  law  power  incident  to  a  court  of  oyer    ^ 
and  terminer.     It  is  indeed  said,  in  Archbold's  Summary  of  the  Law  relat- 
ing to  Pleading  and  Evidence  in  Criminal  Cases :  (a)  <<  The  application  to 
quash  an  indictment  is  made  to  the  court  where  the  bill  is  found ;  except  in 
cases  of  indictments  at  sessions  or  in  other  inferior  courts,  in  which  cases 
the  application  is  made  to  the  Court  of  Queen's  Bench,  the  record  being 
previously  removed  there  by  certiorari:"  but  for  this  there  appears  to  be 
no  authority.     There  can  be  no  distinction,  in  this  respect,  between  a  court 
of  quarter  sessions  and  any  court  of  oyer  and  terminer.     It  is  laid  down  in 
Hartley  v.  Hooker,  2  Cowp.  523,  524,  that,  wherever  an  inferior  court  has 
cognisance  of  an  offence,  it  has  all  the  common  law  incidents  of  a  criminal 
tourt,  unless  a  particular  method  of  proceeding  be  prescribed  in  the  case  of 
the  particular  offence.    Rex  v.  Wadley,  4  M.  &  S.  508,  shows  that  this  rule 
is  applicable  to  the  quarter  sessions.     The  commission  of  justices,  by  the 
second  assignavimus,  authorizes  them  to  inquire  at  sessions  "  of  all  and  all 
manner  of  felonies,"  "  trespasses,"  &c. (6)    The  ordinary  commission  of 
(»yer  and  terminer,(c)  gives  no  higher  power  in  felonies  or  misdemeanors. 
In  strictness,  the  sessions  might  formerly((2)  have  tried  cases  of  murder: 
they  abstained  from  doing  so  only  by  an  enlarged  construction  of  the  clause 
in  their  commission  directing  them,  in  a  case  of  difficulty,  not  to  give  judg- 
ment except  in  the  presence  'of  a  judge  of  the  K.  B.  or  C.  P.,  or    y*rov^ 
of  assize.    Stat.  34  Ed.  3,  c.  1,  gives  power  to  the  justices  of  peace    '- 
*<  doier  et  terminer  a  la  suite  le  roi  tote  manere  de  felonies  et  trespas  faites 
^  meisme  le  countee  selonc  les  leys  et  custumes  avantdites,"  that  it 

(a)  Page  65,  9th  ed.    See  now  10th  ed.  p.  66. 

(6)  See  3  Bum'e  Justioe,  988,  (ed.  29 ;)  tit  JiM/tees  of  the  Ptaet^  S  VL 

(£)  See  3  Hawk.  PL  Cr.  31,  (ed.  7,)  Book  2,  ch.  6,  i.  22. 

(if)  8eeiiowitat6dt6yicte.38. 
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<<8eIonc  la  ley  et  custumes  du  roialme."  The  jurisdiction  of  the  court 
oeing  so  large,  the  party  seeking  to  restrict  it  must  show  some  authority  f^r 
confining  their  powers.  [Mwtoriy  in  support  of  the  rule,  intimated  that  he 
should  object  that  the  sessions  had  no  jurisdiction  to  quash  the  indictment 
before  plea  pleaded.  Coleridge,  J.  The  practice  is  the  other  way;  in 
Rex  V.  Frithy  1  Leach,  Cr.  C.  10,  the  court  objected  to  quashing  an  indict- 
ment after  plea  pleaded.]  Then,  further,  the  sessions  did  rightly  in  quash- 
ing the  indictment.  [Lord  Denman,  C.  J.  That  point  we  need  not  discuss.] 

JVewtofiy  contra.  The  passage  cited  from  Archbold  shows  the  common 
understanding  to  be  that  the  sessions  cannot  qua^h  an  indictment  in  any 
case.  Here,  further,  it  appears  that  the  defendants  had  been  held  to  bail 
more  than  twenty  days  before  the  sessions ;  and  therefore,  under  stat.  60 
G.  3,  &  1  G.  4,  c.  4,  s.  5,  the  (rial  ought  to  have  proceeded  at  those  se9» 
sions ;  the  more  so,  as  the  defendants  gave  notice  to  the  prosecutor  of  their 
intention  to  appear.  But,  supposing  the  sessions  to  have  had  the  power  to 
quash  upon  proper  grounds,  here  no  such  grounds  existed ;  the  indictment 
was  quashed,  on  an  objection  which  ought  not  to  have  prevailed,  apparently 
from  some  prejudices  conceived ;  and  the  jurisdiction  therefore  failed. 
^  Where  'the  sessions  have  no  jurisdiction,  a  certiorari  lies,  and  that 

•'  even  though  they  profess  to  proceed  under  a  statute  which  directs 
that  no  certiorari  shall  issue ;  Bex  v.  The  Justices  of  the  West  Hiding  of  York' 
shire,  5  T.  R.  629.  It  is  indeed  laid  down  that  an  indictment  should  property 
be  quashed  before  the  plea  is  pleaded  ;  by  which  a  plea  of  Not  guilty  is 
meant.  But,  in  the  case  of  such  an  objection  to  the  indictment  as  was 
here  insisted  on,  the  proper  course  was  to  put  the  defendants  to  plead  in 
abatement  or  demur :  the  sessions  might  then  have  dealt  with  the  objection 
formally.  By  the  present  course,  the  defendants  deny  the  legality  of  the 
indictment  without  admitting  the  facts.  Here  no  trial  has  been  had,  either 
by  the  court  or  the  country.  Till  some  issue  in  law  or  fact  was  joined, 
the  case  was  not  coram  judice.  The  ordinary  instances  of  quashing  indict- 
ments afford  no  analogy  here,  because  the  quashing  takes  place  in  general 
at  the  suggestion  of  the  prosecutor:  but,  where  the  crown  insists  on  the 
legality  of  the  indictment,  the  defendants  ought  to  be  put  to  demur.  The 
defendant  may  move  to  quash  where  it  appears  that  no  judgment  can  be 
given ;  Archbold's  Summary,  &c.,  64,  lOtb  ed. :  in  other  cases  he  is  bound 
to  plead  or  demur.  It  is  argued  that  the  proper  course  for  the  prosecutor 
would  be  to  bring  a  writ  of  error :  but,  where  the  objection  is  to  the  juris- 
diction, it  is  clear  that  he  is  entitled  to  a  certiorari. 

Lord  Denman,  C.  J.  We  have  heard  an  argument  of  some  length; 
but  the  question  rests  on  two  grounds  only.  The  first  is  the  point  of  juris- 
diction.  I  have  no  *doubt  that  the  sessions  do  possess  the  power 
-'  of  Quashing  an  indictment  before  plea  pleaded.  The  superior 
courts  have  frequently  adopted  this  course ;  and  I  see  no  reason  for  doubting 
that  the  sessions  have  the  same  power.  Acting  on  our  own  knowledge  of 
the  practice,  we  can  feel  no  difficulty  in  saying  that  they  had  power  to  do 
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what  they  have  done.  Then,  to  say  that  the  indictment  is  good  and  yet 
has  been  quashed,  is  nothing  to  the  purpose.  For,  even  if  we  saw  that  a 
good  indictment  had  been  overruled  on  demurrer,  we  should  interfere  only 
on  -writ  of  error.  The  certiorari  brings  the  record  hither:  but  then  wc 
look  at  it  only  with  the  object  of  seeing  whether  jurisdiction  existed.  The 
argument  here  really  comes  only  to  an  attempt  to  show  that  the  sessions 
have  acted  with  an  improper  motive.  The  proper  proceeding  Would  be, 
in  that  case,  to  move  for  a  criminal  information.  We  could  not  allow  the 
counsel  for  the  justices  to  defend  the  propriety  of  their  conduct,  that  ques- 
tion not  being  properly  before  us  in  this  proceeding :  and  we  do  not  now 
anticipate  what  view  we  might  take  of  it.  The  argument  goes  to  the  ques- 
tion of  conduct  only :  and  the  rule  must  therefore  be  discharged. 

Wii^LiAMS,  J.     There  is  great  weight  in  Mr.  Keating^s  remark,  that  it 
Uess  on  the  party  impeaching  the  jurisdiction  to  show  some  authority  for 
denying  the  competency  of  the  sessions  to  quash  an  indictment :  the  more 
60,  as  we  have  been  properly  reminded  of  the  large  jurisdiction  which  that 
court  possesses.     There  appears  to  exist  no  distinction  as  to  the  common 
law  felonies  which  it  was  entitled  to  try :  and,  if  it  is  intrusted  with  such 
power,  the  cases  cited  show  that  it  may  proceed  according  *to  the     p^^^^Q 
ordinary  common  law  course ;  if  so,  it  has  power  to  quash  unless     ^ 
some  authority  can  be  cited  showing  that  it  is  excluded  fiom  such  jurisdic- 
tion.    No  such  authority  has  been  produced,  except  a  passage  in  a  work 
of  great  ability,  no  doubt ;  but,  had  there  been  any  authority  for  that  pas- 
sage, we  should  no  doubt  have  found  it  there.     On  this  return,  therefore, 
which  shows  that  the  indictment  has  been  quashed,  the  only  question  is  as 
to  the  competency  of  the  court;  and,  from  the  nature  of  the  court,  we 
must  assume  that  it  had  authority  to  quash. 

Coleridge,  J.   I  am  of  the  same  opinion.   This  can  be  properly  argued 
only  as  n  question  of  jurisdiction.     So  it  was  put  by  Mr.  Keating;  and 
indeed,  m  terms,  it  was  so  put  by  Mr.  JVewton.     There  can  be  no  doubt 
that  the  constitution  invests  the  quarter  sessions  with  criminal  jurisdiction, 
and  that  they  sit  with  all  the  incidents  of  a  criminal  court.     But  Mr.  JVeyh 
ton  contends  that,  although  this  be  so,  the  rule  ought  to  be  made  absolute 
on  two  grounds.     The  first  is  that  the  defendants  had  been  held  to  bail 
more  than  twenty  days  before  the  sessions,  and  bad  given  notice  of  their 
intention  to  appear ;  and  that,  therefore,  it  was  compulsory  upon  the  ses- 
sions to  try  the  case.     That  is  a  misunderstanding  of  stat.  60  G.  3,  &  1  G. 
4,  c  4,  s.  5.     TLe  statute  was  passed  to  put  an  end  to  the  practice  which 
had  formerly  prevailed  of  postponing  the  trial  by  traverses.     But  the  courts 
still  retain  the  power  of  dealing  with  the  indictment  as  at  common  law,  and 
may  therefore  postpone  trials.     I  do  not  know  whether  any  stress  was  laid 
on  the  fact  that  the  indictment  was  found  at  the  session  preceding  that  at 
^'bich  it  was  quashed :  but  •there  would  be  nothing  in  this:  the     .»^rtQ 
same  thing  might  happen  at  the  assizes.     The  court  has  the  indict-     t 
ment  before  it ;  and  quashing  an  indictment  is  one  way  of  disik>sing  of  it ; 
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any  objection  to  this  mode  would  apply  to  any  other ;  as,  for  instance,  to 
judgment  for  the  defendants  on  demurrer.  Mr.  JSewton^s  other  objection, 
though  admitting  the  jurisdiction  in  terms,  in  fact  impeaches  it.  He  says 
that  the  sessions  have  done  wrong  because  no  court  can  quash  an  indict- 
I  ment  except  under  certain  circumstances.     That  is,  that  if  the  sessions 

arrive  at  a  wrong  conclusion  it  comes  to  the  same  thing  as  if  they  bad  no 
power  to  arrive  at  any  conclusion  at  all.  But  the  jurisdiction  is  vested 
before  the  court  arrive  at  any  conclusion.(a)  If  a  court  has  power  to  de- 
cide, and  decides  wrong,  that  is  not  an  excess  of  jurisdiction.  Mr.  J^ewUm 
argues  that  an  indictment  can  be  quashed  only  where  it  appears  that  no 
judgment  can  be  given  upon  it.  I  think  that  is  not  so.  In  fact  indictments 
are  often  quashed  where  they  contain  a  fatal  defect,  in  order  that  another 
indictment  may  be  framed.  In  Rex  v.  Roystedy  1  Kenyon,  255,  an  indict- 
ment was  quashed  because  it  contained  a  defect  which  would  have  beea 
fatal  on  demurrer.  Here,  then,  the  question  is  simply  one  of  jurisdiction: 
and,  as  I  am  satisfied  that  the  court  had  the  power  to  quash,  I  will  not  for 
one  moment  examine  whether  it  exercised  its  power  rightly.  If  a  writ  of 
error  be  brought,  we  shall  then  inquire  whether  what  the  sessions  did  was 
erroneous  in  law  or  not. 

WiGHTMAN,  J.  I  am  of  the  same  opinion.  This  is  a  rule  for  quashing 
an  order  of  sessions  which  quashed  *an  indictment.  As  a  gt* neral 
J  principle,  we  can  examine  the  judgment  of  a  court  of  record  only 
on  error ;  Bex  v.  Setoriy  7  T.  R.  373 ;  Bex  v.  The  Justices  of  the  West  Rid' 
i^  ^f  Yorkshire^  7  T.  R.  467.  But  here  it  is  contended  that  what  the 
sessions  have  done  is  entirely  beyond  their  jurisdiction.  Now  the  subject 
matter  of  the  indictment  clearly  is  within  their  jurisdiction :  and  the  validity 
of  it  would  come  before  them  on  demurrer :  they  might  decide  the  question 
wrongly;  but  they  have  jurisdiction  to  decide  it.  In  quashing  the  indict- 
ment ihey  have  only  done  without  demurrer  what  they  certainly  might  do 
on  demurrer.  Mr.  J\rewtan*s  argument  goes  merely  to  show  that  the  power 
has  been  wrongly  exercised :  but  that  we  cannot  inquire  into,  upon  a  rule 
for  quashing  the  order  on  certiorari.  If  there  has  been  any  malpractice, 
that  must  form  the  ground  of  proceedings  of  another  kind. 

Keating  then  applied  for  costs,  the  application  being  against  magistrates. 

Lord  Denman,  C.  J.     I  think  there  should  be  no  costs.     We  had  en- 
tertained considerable  doubt  on  the  question,  and  wished  to  hear  it  discussed. 

Rule  discharged,  without  costs. 

(a)  See  lUgina  r.BoUon,  1  Q.  B.  66. 
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•DOE  on  the  demise  of  JOHN  LE  KEUX  v.  HARRISON    [•6.^1 

and  Others.     Jfov,  22. 

The  heir  of  copyhold  lands  not  appearing  on  prockmatian,  the  lord  mxipA.  quousque.  After^ 
wmrds  the  heir  daimed ;  and,  the  lord  declining  to  admit  him,  on  the  supposition  that  another 
pculy  had  title,  the  heir  obtained  a  rule  nisi  for  a  mandamus  to  admit  On  discussion  of  the- 
role,  it  was  (Mdered,  by  consent  of  the  heir  and  lord,  (no  other  party  appearing,)  that  an 
eiectment  should  be  brought  to  tzy  the  right,  the  heir  being  lessor  of  the  plainliir,  and  the  lord 
defendant;  and  that  the  rule  for  a  mandamus  should  be  enlarged  in  the  mean  time :  and  the 
parties  agreed  to  waire  technical  objections  on  the  triaL 

The  heir  proved  title ;  and  the  defendant  put  in  a  will  of  the  ancestor,  devising  the  lands  to  tho 
London  Annuity  Society.  No  further  evidence  being  given  for  the  defendant,  the  judge  lei% 
the  case  to  the  jury  on  the  proof  of  title  in  the  lessor  of  the  plaintiff;  and  the  plaintiJT  had 
a  Terdict. 

On  motion  to  enter  a  nonsuit,  cause  being  diown  at  the  same  time  against  the  rule  nisi  for  a 
mandamus: 

Held^  that  plaintiff  was  entitled  to  recover,  for  that  the  lord,  though  he  had  seized  quousque, 
could  not  hold  against  the  heir  on  the  mere  proof  of  a  devise  to  parties  who  had  not  claimed 
admittance,  and  of  whom  nothing  was  known.  Rule  for  a  nonsuit  discharged.  Rule  Ici  a 
mandamus  made  absolute. 

EIjectment  for  lands  in  Surrey.     The  action  was  brought  under  the  fol- 
lowing circumstances. 

Richard  Le  Keux  died  in  1840,  seised  of  the  lands  in  question,  which 
were  copyhold  of  the  manor  of  Old  Paris  Garden  in  Surrey,  anu  to  which 
he  had  been  duly  admitted.     By  his  will,  dated  August  4th,  1837,  he  de- 
vised as  roUows.     « I  give  for  ever  the  whole  of  my  landed  property  to  the 
London  Annuity  Society,  situate  at  Blackfriars'  bridge,  of  which  I  was  for- 
merly a  member:  the  inclosed  paper  is  an  information  of  every  thing  con- 
cerning the  estate ;  the  other  paper  is  an  account  of  my  funded  property  as 
it  now  stands.     Be  it  further  known  the  London  Annuity  Society  do  pay 
out  of  the  proceeds  of  the  said  estate  to  Ann  Cox,  according  to  my  late 
sister's  will,  the  sum  of  10/.  a  year  for  the  care  and  support  of  sundry  dumb 
animals  living  with  her  at  the  time  of  her  death."    The  society  did  not  claim 
admittance,  and  were  not  admitted.     Proclamations  were  made  for  the  heir 
of  Richard  Le  Keux:  and,  no  one  appearing  on  the  third  proclamation, 
the  defendants,  the  *lords  of  the  manor,  seized  quousque.     After-     p*/,^^ 
^ards,  the  lessor  of  the  plaintiff  demanded  admittance  as  heir  at     I- 
law ;  and,  the  lords  not  granting  it,  he  obtained  a  rule  nisi  for  a  mandamus 
commanding  them  to  admit.     The  lords,  on  June  12th,  1844,  showed  cause 
against  the  rule.     No  one  appeared  for  the  Annuity  Society.    The  court,  by 
consent  of  the  parties  appearing,  ordered  that  an  action  of  ejectment  should 
be  brought,  the  party  claiming  as  heir  to  be  lessor  of  the  plaintiff,  and  the 
lords  defendants ;  and  that  the  rule  for  a  mandamus  should  be  enlarged  until 
^er  the  trial :  and  it  was  agreed  between  the  parties  that,  in  tr}'ing  the  cause, 
DO  technical  objections  should  be  taken. 

On  the  trial,  before  Pabke,  B.,  at  the  Guildford  Summer  assizes,  1844, 
evidence  was  given  to  show  that  the  lessor  of  the  plaintiff  was  the  heir  at  law 
of  Richard  Le  Keux.    The  defendants'  counsel,  in  answer,  put  in  the  will 
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of  Richard,  (the  execution  of  which  was  admitted,)  but  oflered  no  further 
evidence.  It  was  objected,  on  behalf  of  the  plaintitT,  that  the  will,  withoat 
proof  of  any  devisee  having  been  admitted,  could  have  no  effect ;  and 
Parke,  B.,  was  of  this  opinion.  For  the  defendants  it  was  urged  that  the 
agreement  to  waive  technical  objections  excluded  this :  but  the  learned  judge 
held  that  he  could  not  avoid  noticing  it  He  reserved  leave  to  move  to 
enter  a  nonsuit,  and  leA  to  the  jury,  as  the  only  question  for  them,  whether 
the  lessor  of  the  plaintiff  had  made  out  his  pedigree.  Verdict  for  plaintiff. 
Gumeyy  in  this  term,  obtained  a  rule  to  show  cause  why  a  nonsuit  should 
not  be  entered ;  and  the  court  said  t^iat,  when  cause  was  shown,  they  would 
also  hear  the  further  discussion  of  the  rule  nisi  for  a  mandamus. 

*Platt  and  Peacock  now  showed  cause  against  the  rule  nisi  for 
^     entering  a  nonsuit,  and  supported  the  rule  nisi  for  a  mandamus.  On 
the  death  of  a  copyholder,  his  heir  is  legally  entitled  to  a  mandamus  to  en- 
force  admittance ;  Rex  v.  T%e  Brewers*  Company^  3  B.  &  C.  172 ;  (a)  Sexr. 
The  Lard  of  the  Manor  of  Bonsallj  3  B.  &  C.  173 :  and  it  was  so  held  in 
Bex  v.  WUsony  10  B.  &  C.  80,  where  the  copyholder  had  devised  the  land, 
but  the  devisees  disclaimed.     Lord  Tenterden  said  there :  <<  By  the  com- 
mon law  a  copyhold  estate  in  fee,  after  surrender,  remains  in  the  surren- 
deror and  his  heirs  until  the  surrenderee  comes  in  and  is  admitted.     Here 
the  devisees  were  the  surrenderees,  and  on  the  death  of  the  testator  the  estate 
descended  to  his  heir,  subject  to  the  right  of  the  devisees  to  be  admitted. 
When  they  declared  that  they  would  not  come  in,  the  obstruction  that  stood 
in  the  way  of  the  present  right  of  the  heir  was  removed."    The  authorities 
are  collected  in  1  Scriv.  Cop.  357,  626,  627,  (3d  ed.)    That  the  devisees 
have  never  claimed  admittance  is  not  a  mere  technical  objection.    The  heir 
at  law,  even  without  admittance,  may  maintain  ejectment  against  a  stranger; 
a  devisee,  not  admitted,  has  no  legal  title,  and  could  not,  therefore,  resist 
such  an  ejectment.     The  defence  here  is,  substantially,  that  of  the  lord ;  and 
the  question  is,  whether  he  can  keep  the  heir  out  till  a  devisee  claims.    Tbe 
admission  of  the  heir,  in  this  case,  can  be  no  injury  to  the  lord  ;  if  the  de- 
visees should  present  themselves  hereafter,  he  is  not  prejudiced.     Doedem, 
Burrell  v.  Bellamy^  2  M.  &  S.  87,  shows  that,  if  the  heir  is  entitled  to  ad- 
mittance,  but  the  lord  has  withheld  it  and  ^seized  tbe  land,  a  d^ 
J     fendant  in  ejectment  brought  by  the  heir  cannot  avail  himself  of  the 
state  of  things  created  by  the  lord's  own  wrongful  act.     Further,  it  was  not 
proved  at  the  trial  that  the  London  Annuity  Society  was  a  body  competent 
to  take  by  devise,  or  even  existing  when  the  action  was  brought.  (6) 

Sir  F,  ThesigeTf  solicitor-general,  and  Gumey^  contrd.  The  question 
must  mainly  turn  upon  the  agreement  on  which  the  parties  went  to  trial. 
The  non-admittance  of  the  devisees,  as  well  as  that  of  the  heir,  was  a  tech" 

(a)  And  aee  Hex  t.  The  Lord  of  the  Manor  of  Hexham,  6  A.  &  E.  559. 

(6)  WiUi  regard  to  this,  and  some  other  parts  of  the  case,  the  affidarits  uaed  on  &e  BMlioa 
lor  a  mandamne  were  releired  to :  but  it  ii  not  thought  oeoeMair  to  notiod  them  mon*  paiticii* 
My. 
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nical  point  which,  by  the  previous  understanding,  could  not  be  raised.    The 
defendants  do  not  dispute  that  a  party  proved  to  be  entitled  as  heir  may  de- 
mand  admittance:  but  the  lord  is  entitled  to  ascertain  who  really  is  the 
proper  tenant,  and  may  dispute  the  heir's  claim  if  there  be  ground  for  so 
doing  ;   as  if  it  appear  that  there  is  a  devisee  who  ought  to  be  admitted^ 
though  he  may  not  have  claimed  admittance.    Whatever  might  be  the  case 
if  the  lord  had  not  seized,  yet,  after  having  done  so,  he  is  not  so  entirely  an 
uninterested  party  that  he  can  reasonably  be  required  to  allow  the  heir's  title 
as  against  himself  upon  mere  demand.     Doe  dem.  Burrell  v.  Bellamy^  2 
M.  &  S.  87,  is  no  authority  as  to  the  general  law:  there  the  lord  had  seized 
and  demised  the  lands,  no  heir  appearing  on  proclamation:  aAer  the  lapse 
of  years  the  heir  claimed  admittance:  the  steward  declined  giving  it  in  the 
lord's  absence ;  and,  the  heir,  under  these  circumstances,  having  obtained  a 
verdict  in  ejectment  against  the  lord  and  his  tenant,  the  court  merely  refused 
•a  rule  to  show  cause  why  that  verdict  should  not  be  set  aside.    The 
ground  of  motion  was  that  the  heir  should  have  tendered  himself  for    1- 
admittance  at  the  lord's  court ;  and  the  only  observation  reported,  on  the 
refusal  of  the  rule,  is,  that  what  had  been  said  by  the  steward  was  a  dispen^ 
sation  with  such  attendance.     According  to  the  argument  for  the  lessor  of 
the  plaintifi'  in  this  case,  he  cannot  be  entitled  to  a  mandamus ;  for  he  may 
enforce  all  his  rights  by  the  common  course  of  law.     [Coleridge,  J.    R^ 
V.  The  Brewers^  Compani/j  3  B.  &  C.  172,  answers  that  observation.]    The 
issue  in  the  present  action  was  substituted  for  an  issue  on  a  traverse  of  the 
return  to  a  mandamus ;  every  point  of  which  the  defendants  could  have  taken 
advantage  on  such  traverse  should  be  available  to  them  now.    As  to  the 
existence  of  the  society,  the  affidavits  on  the  motion  for  a  mandamus  suffi- 
ciently proved  it ;  and  the  court  will  not  presume  that  they  were  a  body  in- 
competent to  take,  or  that  the  devise- was  void  within  the  statute  of  mortmain, 
9  G.  2,  c.  36.    [Coleridge,  J.   They  might  exist :  but  it  ought  to  have  been 
shown  whether  they  were  a  corporation,  or  a  body  formed  under  a  trust 
deed,  or  in  what  other  manner  they  might  be  able  to  take  land  ;  especially 
as  the  will  was  made  so  long  ago  as  1837,  and  no  claimant  under  it  has  ap- 
peared.]    Suppose  the  words  of  devise  had  been  <Mo  John  Smith,  who 
formerly  lived  in  my  service,  and  his  heirs :"  it  might  reasonably  have  been 
presumed  that  such  a  person  existed,  and  might  prefer  a  claim.     And  here 
the  description  is  more  precise :  «<  the  London  Annuity  Society,  situate  at 
Blackfriars'  Bridge."    [Wightman,  J.  It  does  not  appear  that  they    p^^,^ 
•were  persons  who  could  take  land.     Coleridge,  J.     You  do  not     t 
go  far  enough  in  proof.     This  was  matter  of  substance.]     The  objection, 
St  the  trial,  was  not  raised  in  this  form,  but  turned  wholly  on  the  want  of 
admittance.     The  difficulty  now  suggested  could  have  been  removed  by 
evidence.     [Lord  Denman,  C.  J.    It  would  not  have  been  sufficient,  unless 
you  could  have  shown  a  claim  made.     The  lord  is  not  to  seize  and  hold 
the  land  against  the  heir,  without  showing  (hat  some  person  has  claimed 
adversely.    This  was  taken  for  grafnted  in  Doe  dem.  Burrell  v.  Bellamif^ 
VOL.  VI.  46  2H 
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2  M.  &  S.  87.  It  is  clear,  on  principle,  that,  if  proclamation  is  made,  and 
the  land  seized  till  the  heir  comes  in,  and  the  heir  afterwards  does  come, 
the  lord  cannot  answer  his  claim  by  saying  that  parties  who  have  out  ap- 
peared are  entitled.]  At  all  events,  the  heir  cannot  succeed  both  in  an 
action  and  on  mandamus.  [Lord  Denman,  C.  J.  Perhaps  a  feigned  issue 
would  have  been  a  more  proper  mode  of  trying  the  cause  than  an  ejectment ; 
but  this  course  was  better  for  you,  because  it  enabled  you  to  set  up  any 
claim  adverse  to  that  of  the  lessor  of  the  plaintiflT,  though  you  have  not  done 
so.  WiGHTMAN,  J.  No  One  else  claiming,  the  lessor  of  the  plaintiflf  is  en- 
titled to  admittance.]  The  defendants  may  be  compelled  to  pay  mesne 
profits  twice,  if  the  devisees  should  come  in  hereafter. 

Lord  Denman,  C.  J.  There  is  no  doubt  in  this  case.  The  plaintiff 
proved  his  title ;  and  nothing  was  stated  in  evidence  against  it :  he  was 
therefore  entitled  to  succeed  in  the  action.  And  he  is  entitled  to  a  man* 
damus,  because  he  is  the  heir,  and  there  is  no  adverse  title  to  prevent  his 
admittance. 

^Williams,  J.,  concurred. 
-I    Coleridge,  J.  The  seizure  quousque  makes  no  difference  in  the 
right  of  the  heir.     The  lord  seizes  only  till  the  tenant  comes  in :   that 
seizure  does  not  give  him  any  adverse  title. 

Wightman,  J.,  concurred. 

Rule  nisi  for  entering  a  nonsuit  discharged. 
Rule  absolute  for  a  mandamus. 


Sir  R.  DOBSON  and  JOHN  SUTTON  v.  GROVES  and  Others. 
The  QUEEN  v.  Sir  RICHARD  DOBSON,  JOHN  SUTTON,  and  Two 

Others.    Mv.  23. 

Where  an  arbitrator  qneitioiui  a  witnen  and  reoeiTes  statements  from  him  in  the  ahaenoe,  and 
without  the  consent,  of  one  party  to  the  reference,  the  court  will  set  the  award  aside,  without 
taking  into  consideration  the  nature  of  the  statements  or  the  probability  of  their  having  inflo* 
enced  the  decision. 

O.  indicted  D.  for  a  nuisance  committed  by  erecting  a  fixed  pier  in  the  bed  of  the  ThameSi  D* 
brought  an  action  against  G.  for  disturbing  his  right  of  waterway  near  the  same  place,  by 
placing  barges,  &c.,  which  formed  a  floating  pier.  Both  cases  were  referred  to  an  arbitrator. 
After  hearing  and  dismissing  the  parties,  the  arbitrator  aent  for  a  deputy  water  bailiff,  who 
had  been  examined  on  the  reference,  and  questioned  him  as  to  the  means  of  giving  conTenieot 
access  to  the  shore,  supposing  the  fixed  pier  to  be  removed.  Neither  party  to  the  referents 
appeared  at  or  had  notice  of  the  meeting ;  a  special  pleader,  who  had  been  employed  on  tha 
reference  as  advocate,  was  present,  but  not  professionally.  The  party  who  afterwards  cod* 
plained  of  this  proceeding  had  notice  of  it  four  days  before  the  arbitrator  made  his  awardi^ 
but  did  not  remonstrate. 

By  his  award  on  the  indictment,  the  arbitrator  directed  a  verdict  of  Guilty  to  be  entered,  and  the 
fixed  pier  removed ;  by  his  award  in  the  action  he  ordered  a  verdict  to  be  entered  for  the 
defendants  on  the  issue  upon  Not  guilty,  t.nd  on  certain  other  issues,  and  for  the  plaintifb  co 
the  residue,  and  directed  that,  when  the  fixed  pier  should  have  been  removed  as  ordered  )ff 
tlie  other  award,  the  defendants  should  place  their  barges  according  to  certain  specified  regn* 
lations. 

Held  that,  by  reason  of  the  irregularity,  no  part  of  tha  award  in  either  case  conld  stand. 

And,  'in  motion  to  set  the  awaitls  aside,  that  the  omission  to  remonstrate  after  knowledge  of  till 
irregularity,  and  before  making  of  the  awards,  was  no  answer. 
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In  Dobson  v.  GroveSy  the  plaintiflTs  sued  for  an  injury  done  to  their  rever- 
sionary right  by  placing  barges,  timbers,  &c.,  on  the  river  Thames,  near 
to  a  messuage  and  premises  occupied  by  one  Chappell  as  tenant  to 
•the  plaintifrs,(a)  and  thereby  obstructing  the  access  and  navigation  r^coo 
to  the  said  premises.  The  defendants  pleaded  Not  guilty,  and  *• 
other  pleas ;  on  which  issues  were  joined. 

In  Regina  v.  Dobsoriy  the  defendants  were  indicted  for  a  nuisance  com- 
mitted by  making  and  continuing  an  embankment  in  the  river  Thames,  at 
the  parish  of  St.  Alphage,  Greenwich,  whereby  the  navigation  was  ob- 
structed.    Plea,  Not  guilty.(6) 

The  cause  of  Dobson  v.  Groves^  coming  on  for  trial  at  the  Maidstone 
Spring  assizes,  1844,  was  referred,  as  was  also  the  indictment,  to  a  bar- 
rister, verdicts  being  taken  for  the  plaintiffs  and  the  crown,  subject  to  the 
awards  respectively.  Power  was  given  to  the  arbitrator  in  both  cases  to 
order  remo\*al  of  obstructions ;  and,  in  the  action,  to  regulate  the  waterway 
to,  from  and  in  front  of  the  premises  of  plaintifT^t  and  their  tenants.  The 
arbitrator,  iti  last  Trinity  vacation,  made  and  published  his  awards. 

Badeleyy  in  this  term,  obtained  rules  to  show  cause  why  the  awards 
should  not  be  set  aside  on  the  ground  of  irregularity  on  the  part  of  the 
arbitrator  in  holding  meetings  with  the  defendants  in  the  action,  (prosecutors 
of  the  indictment,)  their  counsel  and  attorney,  and  one  of  their  witnesses, 
in  the  absence  of  the  opposite  parties  or  their  attorney.(c)  The  material 
facts  stated  on  •aflSdavit  in  support  of  the  applications  respectively  p»^«Q 
were  as  follows.  *■ 

The  arbitrator  held  several  meetings  on  the  references  respectively, 
attended  by  counsel  and  attorneys  on  each  side,  and  by  a  special  pleader 
under  the  bar  on  behalf  of  the  prosecutors  of  the  indictment  and  defendants 
in  the  action.  At  a  meeting  held,  September  30th,  on  the  matters  of  the 
indictment,  the  attorneys  and  special  pleader  being  present,  but  no  counsel, 
the  arbitrator  inquired  of  the  defendants*  attorney  if  he  meant  to  call 
Mr.  Peirce,  the  under  water-bailiflf  of  the  city  of  London.  The  attorney 
replied  that  he  did  not ;  and  the  arbitrator  then  put  the  same  question  to 
the  attorney  for  the  prosecution,  who  likewise  declined  calling  him,  assign- 
ing, as  a  reason,  that  the  evidence  Mr.  Peirce  would  be  called  upon  to 
give  might  prejudice  him  with  his  employers.  The  arbitrator  then  said 
that  he  should  himself  examine  Mr.  Peirce,  and  appointed  a  meeting  for 
the  purpose  on  the  following  day  at  Greenwich.  At  that  meeting,  (October 
Ist,)  the  arbitrator  examined  Mr.  Peirce,  but  refused  to  allow  the  defend- 

(a)  There  were  wrenl  oofonti,  luuning  other  tenuits,  and  one  laying  the  mtemipted  right 
ia  Uie  plaintifEs  Uiemaelvea. 

{J>)  The  proceedings  arose  oat  of  disputes  between  two  rival  packet  companies,  one  of  which 
landed  and  embarked  passengers  at  a  fixed  pier  (the  embankment  mentioned  in  the  indictment) 
At  Greenwich,  and  the  other  used,  lor  the  same  purpose,  a  floating  pier,  the  obstruction  com- 
Pruned  of  m  the  action. 

{c)  The  rule  in  the  action  was  obtained  on  some  additi<mal  grounds,  which  it  is  unnecessarf 
to  state. 
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ants'  attorney  (counsel  beiog  still  absent)  to  cross-examine.  The  case  in 
respect  of  the  indictment  was  then  brought  to  a  close ;  and  the  arbitrator 
said  that  he  wanted  nothing  further  from  either  party ;  that  he  intended 
leaving  town  in  a  week,  and  that  he  should  first  make  his  awards.  Tht 
attorney  for  the  defendants  on  the  indictment  and  for  the  plaintifis  in  the 
action  deposed  that  he  never  received  any  further  notice  or  appointmeat 
from  the  arbitrator  of  any  meeting  in  regard  to  either  of  the  references,  nor 
did  he  know  of  any  meeting  that  was  to  take  place ;  that  he  neither  attended, 
nor  authorized  any  person  to  attend,  any  subsequent  meeting;  and  tbatanj 

such  meeting  at  *which  either  counsel,  special  pleader  or  attorney     i 

^  for  the  prosecutors  of  the  indictment  or  defendants  in  the  actioii 
was  present  took  place  without  his  knowledge.  On  the  3d  of  October,  Mr. 
Sutton,  one  of  the  plaintifis  in  the  action  and  defendants  to  the  indictment, 
who  had  attended  the  meeting  of  October  1st,  went,  on  business  uncon- 
nected with  the  arbitration,  to  the  Ship  tavern  at  Greenwich,  where  the 
meeting  of  October  1st  had  been  held.  He  was  there  told  that  the  arbitrator 
and  other  parties  were  in  the  house ;  and,  going  into  the  room  in  which  the 
former  meeting  had  taken  place,  he  found  there  the  arbitrator,  the  special 
pleader  who  had  attended  for  the  prosecution,  and  the  witness  Peirce,  perus> 
ing  papers  and  plans  connected  with  the  matters  of  the  arbitration.  Sutton 
observed  to  the  arbitrator  that  he  had  not  been  aware  there  was  to  be  a 
meeting  on  that  day,  and  did  not  think  that  his  attorney  knew  it.  The 
arbitrator  replied  that  he  did  not  expect  to  see  the  defendants'  attorney. 
Sutton  then  said  that  he  supposed  there  would  be  no  objection  to  his 
remaining,  as  the  special  pleader  for  the  execution  was  present.  The 
arbitrator  said  that  he  had  the  special  pleader  there  to  give  him  some  infor* 
ination,  by  which,  however,  his  opinion  would  not  be  biassed ;  and  be 
refused  to  allow  Sutton  to  remain.  Sutton  withdrew,  leaving  the  other 
three  parties  together,  and  forthwith  called  at  the  office  of  his  attorney,  and 
reduced  into  writing  what  had  passed.  He  was  afterwards  informed  that  the 
•HAM     ™^^^*"S  ^^  ^^  "^^'P  ^«^vern  lasted  nearly  two  hours.(a)    On  the  *7th 

^  of  October  the  arbitrator  made  his  awards,  directing,  as  to  the 
indictment,  that  a  verdict  of  Guilty  should  be  entered  against  three  of  the 
defendants,  and  of  Not  guilty  as  to  one,  and  tliat  the  embankment  should 
be  removed  with  all  reasonable  speed.  The  award  as  to  the  action  directed 
that  a  verdict  should  be  entered  for  the  defendants  on  some  of  the  issues, 
(including  that  on  the  plea  of  Not  guilty,)  and  for  the  plaintifis  on  the  rest; 
that^  as  soon  as  the  embankment  should  have  been  removed  as  directed  by 
the  other  award,  the  defendants  in  the  action  should,  to  a  certain  extent, 
^which  was  described,)  remove  their  barges,  &c.,  and  that  the  future  placing 
and  use  of  barges,  &c.,  by  them  near  the  premises  mentioned  in  the  declara* 
tion  should  be  subject  to  regulations  laid  down  in  this  award,  and  the  object 


(a)  Other  fiicti  were  alleged,  impeaching  the  conduct  of  the  arbitrator;  but  aa  they 
OEplaincd  or  eontnidicted  by  the  affidavits  in  answer,  and  were  not  relied  upoo  in  the  judgmeni 
of  the  oouzty  they  are  omitted  here. 
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of  -wiiich  was  that  passengers  might  be  landed  from  steamboats  as  they  had 
previously  been  by  means  of  the  barges,  &c.  complained  of  in  the  action, 
but  vrithout  material  inconvenience  to  the  adjoining  premises.  A  plan  was 
annexed. 

In    opposition  to  the  rule,  the  attorney  for  the  prosecutors  and  for  the 
defendants  in  the  action  deposed,  as  to  the  examination  of  Peirce,  that  the 
water- bailtflT,  who  gave  evidence  for  the  defendants  on  the  indictraent,  had 
stated,  as  to  certain  questions,  that  Mr.  Peirce,  his  deputy,  could  besit 
answer  them  ;  and  the  arbitrator,  referring  to  this  statement,  bad  asked  the 
attorneys,  respectively,  whether  they  would  call  Peirce:   that,  on  their 
declining^  to  do  so,  the  arbitrator  said  he  thought  it  his  duty  to  hear  what 
Peirce  could  state,  and  should  therefore  call  him,  but  that  the  parties,  if 
they  declined  calling  the  witness,  should  not  be  at  liberty  to  cross-examine 
bica  ;  that  the  arbitrator  examined  Peirce  accordingly,  *not  per-     r^r^AQ 
mitting  cross-examination  by  the  attorneys,  but  allowing  some  ques-     '- 
Uons  to  be  put  by  Sutton  in  writing  handed  to  the  arbitrator  himself;  that 
the  present  deponent  did  not,  after  October  1st,  either  by  himself  or  any 
oVher  person,  attend  any  meeting  before  the  arbitrator,  or  instruct  any 
counsel  or  special  pleader  to  attend  before  him,  nor  did  he  know  that  the 
meeting  spoken  of  by  Sutton  was  about  to  take  place ;  and  that  neither  he 
nor  his  clients  took  any  part  in  it,  nor  did  he  pay  any  fee  or  costs  in  respect 
of  such  meeting.     The  deponent  also  testified  to  the  diligence  and  impar- 
tiality of  the  arbitrator  throughout  the  proceedings. 

Peirce  made  an  affidavit,  stating  that,  after  his  examination  on  1st  Octo« 

her,  the  arbitrator  asked  him,  at  the  door  of  the  rpom,  if  he  could  give  any 

plan  or  suggestion  by  which,  if  the  embankment  were  taken  away,  the 

accommodation  of  steam  boat  passengers,  and  passengers  using  row  boats 

and  wherries  could  be  secured,  so  as  at  the  same  time  to  secure  a  right 

of  waterway  to  the  Salutation  inn  and  certain  other  houses;   when  the 

deponent  answered,  that  he  thought  ht  could  ;  and  thereupon  the  arbitrator 

requested  him  to  attend  with  such  a  plan  or  sketch  on  3d  October  then 

next ;  that  he  did  so,  and  produced  a  small  pencil  sketch  or  plan  to  the 

arbitrator,  who^asked  him  questions  respecting  it,  but  did  not  take  down 

any  thing  in  writing :  that  no  person  but  the  deponent  and  the  arbitrator  was 

present  at  this  interview,  except,  for  about  a  minute,  the  deponent  Sutton, 

and  except,  during  part  of  the  interview,  the  gentleman  who  had  before 

attended  as  special  pleader,  and  who  resided  at  Greenwich,  but  was  then 

unknown  to  the  deponent:  and  that  this  latter  gentleman  took  no  note  of 

the  conversation,  nor  part  in  *it,  except  that  he  might  have  made      ^ 

some  casual  observation.     The  deponent  further  stated  that  no     I- 

communication  took  place  between  the  arbitrator  and  himself  on  the  matters 

respecting  which  he  had  been  examined,  except  so  far  as  was  necessary  for 

the  explanation  of  the  plan,  which  explanation  did  not  occupy  more  than 

twenty  minutes ;  that  the  rest  of  their  conversation  turned  upon  matters  no* 

*n  any  way  relating  either  to  the  plan  or  to  the  matters  of  the  arbitration ; 

2u2 
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and  that  no  communication  on  the  subject  of  the  reference  took  place 
between  them  after  that  meeting. 

The  attorney  for  the  prosecutors  and  for  the  defendants  in  the  action 
made  a  second  affidavit,  stating  that,  after  the  present  rules  had   been 
obtained,  he  vrrote  to  the  arbitrator,  requesting  him  to  explain  the  facts 
alleged  on  moving  for  the  rules,  as  to  the  meeting  with  Peirce  and  the  spe- 
eial  pleader  on  the  3d  October ;  and  inquiring  whether«the  arbitrator  would 
be  willing  to  state,  on  affidavit,  the  circumstances  and  purpose  of  such 
meeting.     He  sent  a  similar  letter  to  the  special  pleader.     The  arbitratoi 
wrote  in  answer :  « I  very  deeply  regret  I  cannot  comply  with  either  of  your 
requests.     I  feel  an  intense  anxiety  to  explain  under  what  circumstances, 
and  fur  what  purpose,  I  saw  either  of  those  gentlemen  on  the  day  you 
name ;  but  I  consider  it  would  be  improper  in  me  to  give  any  such  expla- 
nation to  any  of  the  parlies  concerned.     The  court  have  the  power,  if  they 
think  fit,  of  calling  upon  me  for  an  explanation  ;  and  I  shall  be  rejoiced  if 
they  will  afford  me  the  opportunity  of  giving  it :  and,  that  they  may  not  be 
disappointed,  I  will  make  it  my  object  to  be  in  court  ready  to  give  any 
information  which  may  be  called  for  by  them,  if  you  will  let  me  know  the 
day  on  which  it  is  'arranged  to  dispose  of  these  rules."     The 
^    special  pleader  answered  that  he  felt  obliged,  though  reluctantly,  to 
decline  making  an  affidavit :  he  expressed  his  conviction  that,  if  the  truth 
could  be  known,  no  objection  could  be  made  to  that  which  took  place ;  but 
be  added  that,  although  he  was  not  engaged  professionally  in  the  reference 
after  the  case  closed  on  1st  October,  1844,  and  was  not  present,  or  acdng, 
on  the  3d,  on  behalf  of  the  prosecutors  or  their  attorney,  yet,  having  taken 
part  in  the  reference  as  advocate  before  and  on  the  1st  October,  he  was 
advised  that  he  could  not,  consistently  with  professional  etiquette,  make  any 
statement  on  affidavit  connected  with  the  case. 

Platty  C,  C  Jones f  Serjt.,  M,  Chambers j  and  Hugh  Hillj  now  showed 
cause  against  the  rules.  The  conference  of  October  *3d  was  not  a  meeting, 
but  an  interview  merely  between  the  arbitrator  and  a  person  who  had  in  the 
first  instance  been  sent  for  by  him,  and  was  not  the  witness  (as  he  is  termed 
in  the  rule)  of  either  party.  The  arbitrator,  if  he  had  not  called  in  Peirce, 
must  probably  have  obtained  the  advice  of  some  scientific  person  on  the 
point  as  to  which  Peirce  was  consulted ;  and  it  would  have  made  no  dif- 
ference whether  such  person  had  been  previously  examined  or  not.  If  the 
arbitrator  had  taken  the  advice  of  a  professional  friend  in  shaping  his  award, 
no  one  could  have  disputed  it  on  that  account.  A  person  appointed  as 
referee  to  fix  the  value  of  an  estate  (<  may  make  use  of  the  judgment  of 
another  upon  whom  he  can  depend ;  and  the  valuation  of  that  person  is 
bis,  if  he  chooses  to  adopt  it ;"  Emery  v.  WcLse,  5  Ves.  846, 848 ;  (ci)  Andet' 
son  V.  Wallace^  3  Clark  &  Fin.  26.     In  Aildnson  v.  ^Mraham^ 

^J     1  B.  &  P.  175,  "  after  the  evidence  before  the  arbitrator  was  closed 
on  both  sides,  atld  the  plaintiff's  attorney  was  gone,  one  of  the  defendanfi 

(a)  See  Emery  ▼.  WoMe,  6  Yes.  60S. 


6  Adolphus  &  Ellis,  N.  S.  645 

tritnesses  was  r6*examined,  and  gave  a  testimony  difTerent  from  that  which 
he  had  given  before^  and  by  which  the  arbitrator  confessed  his  Judgment 
was  influenced."  Eyre,  C.  J.,  held  this  no  ground  for  setting  aside  the 
award,  unless  there  had  been  «<  any  surprise,"  or  the  second  examination 
had  been  brought  about  through  the  management  of  the  defendant's 
attorney :  and  he  said  :  <«  This  is  clear,  that  if  the  arbitrator  thought  proper 
to  ask  the  witness  a  question  for  his  own  information  after  the  evidence  was 
closed,  that  circumstance  will  not  induce  us  to  set  aside  the  award."  The 
decision  there  is  recognised  as  correct  by  Tindal,  C.  J.,  in  Bignall  v.  Gale^ 
2  Man.  &  G.  830.  Besides,  in  the  present  case,  the  irregularity  was  known 
on  the  3d  of  October,  and  the  awards  were  not  made  till  the  7th ;  the  par- 
ties aggrieved  had  time  to  remonstrate,  and  ought  not  to  have  lain  by.  The 
application  to  set  aside  the  award  in  Bignall  v.  GoIbj  because  the  arbitrators 
had  proceeded  in  the  absence  of  the  defendant  or  his  attorney,  was  met  by 
a  similar  objection,  which  was  held  to  be  decisive.  The  presence  of  the 
special  pleader  in  the  case  now  before  the  court  is  unexplained,  but  only 
because  he  declines  on  professional  grounds  to  make  an  affidavit.  What- 
ever may  be  the  effect  of  the  alleged  irregularity,  it  cannot  vitiate  the  awards 
altogether.  Mr.  Peirce's  affidavit  points  out  distinctly  the  subject  to  which 
alone  the  inquiry  of  October  3d  was  directed,  namely,  the  manner  in  which, 
after  removal  of  the  embankment,  accommodation  might  be  given  to  pas- 
sengers embarking  in  and  disembarking  *from  steam  boats,  or  using  ^^^  .^ 
row  boats  and  wherries,  without  prejudice  to  certain  rights  of  water-  ^ 
way.  The  award  in  Lobson  v.  Groves^  so  far  as  it  regards  that  point,  may 
be  set  aside  for  excess  of  authority,  and  the  rest  of  the  adjudication  stand ; 
Manser  v.  Heaver^  3  B.  &  Ad.  295. 

M.  D.  Hill^  (with  whom  were  W.  H.  Walson^  Bodkin^  and  BadeUy^) 
contri.  The  irregularity  was  so  great  that  it  vitiates  all  the  proceedings. 
The  arbitrator  did  wrong,  not  only  by  conferring  with  a  wimess  in  the 
absence  of  the  parties,  but  by  allowing  a  person  to  be  present  who  had 
attended  him  as  advocate.  If  that  gentleman  was  still  an  advocate,  the 
impropriety  is  manifest :  if  he  was  not,  he  might  now  make  an  affidavit. 
In  Walker  v.  Frohisher^  6  Ves.  70,  where  the  arbitrator,  after  saying  that 
he  would  examine  no  more  witnesses,  heard  witnesses  on  the  side  of  one 
party,  no  person  attending  for  the  other,  Lord  Eldon  set  aside  the  award. 
The  arbitrator  there  made  affidavit  that  the  statements  of  these  witnesses 
bad  not  had  the  least  weight  with  him ;  but  the  lord  chancellor,  though  he 
gave  credit  to  the  statement,  and  admitted  the  respectability  of  the  arbi- 
trator, said  that  he  had  <<  been  surprised  into  a  conduct ;  which  upon  general 
principles  must  be  fatal  to  the  award :"  and  that  <«  a  judge  must  not  take 
upon  himself  to  say,  whether  evidence  improperly  admitted  had  or  had  not 
an  effect  upon  his  mind."  And  in  the  later  case  of  Fetherstone  v.  Cooper^ 
9  Ves.  67,  he  adhered  to  that  decision.  {Hill  was  then  stopped  by  the  court.) 

Lord  Denscan,  C.  J.  An  important  principle  is  involved  in  this  p^^*  .^ 
application.  When  the  rule  was  moved  *for,  no  imputation  was  cast    '- 
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upon  the  motives  of  the  arbitrator ;  but  the  facts  stated  throw  great  doabt 
on  the  validity  of  the  award.     It  has  been  ingeniously  argued  that  we  inaj 
get  rid  of  the  difficulty  by  limiting  the  effect  of  the  objection    *>  certain 
points  only ;  but  I  think  that  cannot  be  done  in  the  present  case*  It  is  clear 
that  the  arbitrator  held  a  meeting  on  the  3d  of  October,  for  the  purpose  of 
making  up  bis  mind  on  one  of  the  subjects  referred  ;  and  a  gentleman  was 
present  who  had  acted  as  advocate  in  a  former  stage  of  the  reference.  The 
arbitrator  said  that  nothing  which  passed  on  that  meeting  would  influence 
his  decision:  but  I  think  that  no  information  ought  to  be  received  at. all 
under  such  circumstances,  unless  the  arbitrator  has  an  express  power 
reserved  for  that  purpose,  or  the  parties  agree  that  he  shall  exercise  it.  The 
proceeding  is  quite  different  from  that  of  consulting  a  legal  friend  on  the 
framing  of  the  award ;  that  is  legitimate :  but  here  the  conference  is  on 
something  to  be  done  by  the  consulting  party,  as  arbitrator,  on  the  matters 
referred :  it  turns  upon  a  point  in  the  cause  on  which  a  bias  may  be  given 
to  his  mind  without  the  possibility  of  its  being  removed.     The  only  diifi* 
culty  arises  from  the  two  cases  in  the  Common  Pleas :  and  I  will  say,  without 
disguise,  that  I  would  rather  abide  by  the  principle  which  Lord  Eldon  la^s 
down  in  Walker  v.  FrMsher^  6  Ves.  70,(a)  than  by  those  decisions.    It 
seems  that  in  Atkinson  v.  Abraham^  1  B.  &  P.  175,  the  opinion  cited  before 
us  was  not  felt  to  be  quite  satisfactory ;  for  the  lord  chief  justice  added : 
^<  Besides,  this  seems  a  matter  of  too  little  consequence  to  be  opened  again.'* 
I  think  that  on  this  subject  we  can  draw  no  line,  but  must  abide  by  the 
^  •general  principle,  and  oppose  all  attempts  to  explain  by  the  bear- 

•^  ing  of  particular  parcels  of  evidence  whether  the  inquiry  had,  or 
by  any  probability  might  have  had,  an  eflect  upon  the  arbitrator's  decision. 
I  make  no  obsen^ation  on  the  want  of  evidence  from  the  gentleman  who 
attended  as  special  pleader;  which  evidence  it  does  not  apprar  that  he 
might  not  have  given.  When  once  the  case  is  brought  within  ine  general 
principle  by  a  possibility  that  the  arbitrator's  mind  may  have  been  biassed, 
there  is  a  sufficient  objection.  It  is  suggested  that  the  complaining  parties 
waived  their  right  to  object  by  not  protesting  before  ^he  award  was  made. 
Where  an  irregularity  takes  place  at  a  meeting  of  all  the  parties,  and  is 
passed  over,  that  observation  may  apply.  But,  where  a  party  wishing  to 
be  present  has  been  excluded  from  the  meeting,  the  opportunity  of  setKng 
right  what  was  irregular  is  past.  The  mischief  was  done  at  the  time,  and 
cannot  be  removed. 

Piatt  then  suggested  that  the  present  decision  would,  at  least,  not  affect 
the  award  upon  the  indictment. 

Lord  Denman,  C.  J.    We  cannot  make  any  distinction.    It  is  all  one 
subject  matter. 

WiLLTAMS  and  CoLERrocE,  Js.,  concurred.(5)  Rules  absolute.(c) 

(a)  ^  ^  re  PlewB  4r  iSddktonj  Hikty  tann,  ( Januuy  S9lh,)  poit 

(jb)  Wiffhtman,  J.,  was  in  the  Bail  couit 

(£)  In  Hilary  term,  January  11th,  1845,  anile  was  obtained  calling  on  the  defendanti  in  At 
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inJictmcnt  to  show  cause  vAij  a  new  trial  shoulil  not  be  had,  nnlen  they  would  oonicnt  that 
thif  prosecution  and  the  action,  Dobton  ▼.  Grovet,  should  be  referred  to  another  arbitrator;  and 
why  the  costs  of  the  first  trial  of  the  indictment  should  not  abide  the  event  of  the  second.  lu 
the  same  term,  January  3l8t,  the  rule  was  discharged,  the  defendants  agfreeing  and  undert iking 
to  be  bound  by  the  ▼ecdict  of  Guilty,  as  if  the  same  had  been  adTeiaely  obtained.  Jti  Tnnitj 
term,  June  12tfa,  1845,  the  defendants  received  judgment 
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When  a  debtor  who  has  been  taken  in  execution  comes  before  a  commissioner  in  bankruptcy  to 

be  examir^  after  an  interim  order  for  protection  under  stat  7  dD  8  Vict  c.  96,  the  commia- 

■ioner  ha^  power  to  remand ;  and  that  authority  is  incident  to  his  power  of  adjudicating  on 

the  petition,  and  is  not  limited  to  the  cases  enumerated  in  sect  24. 
Qusere,  whether  the  benefit  of  stat  7  dt  8  Vict  c  96,  can  be  taken  by  a  party  whose  effects 

are  already  vested  in  the  provisional  assignee  of  the  Insolvent  Debtors'  C<»irt  under  stat 

5  di;  6  Vict  c.  116. 
Bat,  the  commintioner  having,  on  petition  under  stat  7  dt  8  Vict  c  96,  decided  that  the  benefit 

of  the  act  could  not  be  so  taken,  and  having  therefore  remanded  the  prisoner : 
Held,  (on  habeas  corpus  and  return  of  the  commissioner's  order  ahowing  the  heta,)  that  this 

court  could  not  review  hia  decision. 

A  HABEAS  corpus  having  issued  to  bring  before  this  court  the  body  of 
William  Partington,  detained  in  the  Queen's  prison,  iwith  the  causes  of  his 
detention,  the  prisoner  was  now  produced  in  court,  and  a  return  made, 
showing  that  he  had  been  remanded  to  prison  by  the  following  order  of  a 
commissioner  of  the  Court  of  Bankruptcy. 

« In  the  Court  of  Bankruptcy. 

«  London,  27th  day  of  September,  1844.. 

"In  the  matter  of  William  Partington,  late  of,"  &c.,  "solicitor,  after- 
wards of  the  Fleet  prison,  in  the  city  of  London,  and  late  of  the  Queen's 
prison,  in  the  county  of  Surrey,  out  of  business,  an  insolvent  debtor, 
not  being  a  trader  within  the  meaning  of  the  laws  relating  to  bankrupts. 
"Before  Mr.  Commissioner  Evans." 

"  Whereas  the  said  William  Partington,  having  filed  his  petition,  and  oI> 
tained  an  interim  order  for  protection  from  process  under  the  statute  passed," 
&.C.,  (5  &  6  Vict.  c.  116,)  "  <for  the  relief  of  insolvent  debtors,'' and  under 
another  statute  passed,"  &c.,  (7  &  8  Vict.  c.  96,)  « « to»  amend  the  law  of 
insolvency,  bankruptcy,  and  execution,'  an  order  of  this  court,  bearing  date 
the  23d  day  of  August  last,  was  made,  whereby  it  was  ordered  that  the 
keeper  of  the  Queen's  prison,  or  any  officer  who  should  have  the  said  Wil- 
liam Partington  in  •custody  by  virtue  of  the  several  executions  for  p^^,^^ 
debt,  or  any  of  them,  in  the  said  order  mentioned,  should  discharge  ^ 
the  said  William  Partington  out  of  custody  as  to  such  executions,  pursuant 
to  the  said  last  mentioned  statute ;  and  whereas,,  pursuant  to  notice  for  that 
purpose  duly  given,  the  said  William  Partington  this  day  appeared  in  court 
for  his  first  examination,  and  upon  such  his  examination  it  appeared  to  this 
court  tliat  he  had  recently  petitioned  the  Insolvent  Debtors'  Court,  and  that 
all  his  estate  and  effects  were  now  vested  in  the  provisional  assignee  of  that 
court  under  the  vesting  order,  and  that  pcoceedingis  are  there  pending,  I 
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refuse  the  final  order:  and  it  is  therefore  ordered,  in  pursuance  of  the  said 
last  mentioned  statute,  that  the  said  William  Partington  be  remanded  to  his 
former  custody  as  to  such  of  the  several  executions  for  debt,  upon  the  judg- 
ments in  the  said  recited  order  mentioited,  as  would  now  remain  in  force  in 
case  the  said  order  had  not  been  made;  for  which  purpose  it  is  further 
ordered  that  Charles  Cutten,  one  of  the  messengers  of  this  court,  or  one  of 
his  assistants,  do  take  the  said  William  Partington  and  forthwith  convey  him 
to  the  Queen's  prison,  there  to  be  detained  upon  such  executions  as  afore- 
said. Joshua  Evans, 

<«  Commissioner.** 

Peacock  now  moved  (a)  that  the  prisoner  should  be  discharged ;  and  Lush 
was  heard,  contra.  The  points  urged,  and  the  material  facts  not  alreadjr 
stated,  will  appear  sufficiently  from  the  judgment  of  the  court. 

Cur.  adv.  vuU. 
•In  the  vacation  after  this  term,  (December  4th,)  judgment  was 
J     delivered  as  follows  by 

Lord  Denman,  C.  J.  The  prisoner  in  this  case  has  been  brought  up  on 
habeas  corpus :  and  from  the  affidavit  made  by  himself  on  moving  for  the 
writ,  and  the  return,  the  facts  appear  to  be  that,  in  1841,  he  was  committed 
to  the  Fleet  in  execution  for  non-payment  of  between  500/.  and  600/.  pur- 
suant to  a  rule  of  this  court,  and  was  also  detained  in  execution  on  two 
other  writs  of  ca.  sa.,  one  of  which,  at  least,  certainly  issued  in  an  action 
for  the  recovery  of  a  debt ;  the  first  endorsed  to  levy  50/.  damages  with  in- 
terest on  36/.  lis.,  the  other  58/.  135.  with  interest  on  37/.  17^.  In  August 
last,  he  petitioned  the  Court  of  Bankruptcy  under  stat.  7&8  Vict.  c.  96,(i) 
and  on  that  day  obtained  his  ^discharge  from  custody  with  an  in- 
J  terim  order  of  protection  from  process,  to  expire  on  the  27th  Sep- 
tember following.  On  that  day  he  appeared  for  examination  before  the  court ; 
and  Mr.  Commissioner  Evans  then  made  an  order,  whereby,  after  reciting 
that,  upon  his  examination,  it  appeared  that  he  bad  recently  petitioned  the 

(a)  Before  Lord  Denman,  C.  J.,  Williams  and  Coleridge,  Js. 

\b)  Stat  7  ds  8  Vict  c  96,  a.  6,  enacts,  "Tliat  any  prisoner  in  execution  upon  any  jadgmenl 
obtained  in  any  action  for  the  recoveiy  of  any  debt  either  not  being  a  trader  within  the  mean- 
ing of  the  statutes  relating  to  bankrupts,  or  being  a  trader  within  the  meaning  of  the  said  sta- 
tutes, owing  debts  amounting  on  the  whole  to  less  than  300/.,  may  be  a  petitioner  for  protediaD 
from  process ;  and  every  such  petitioner  to  whom  an  interim  order  for  protection  shall  have  been 
given  shall  not  only  be  protected  from  process,  as  provided  by  the  said  recited  acC  (6  &  6  Vict 
c.  116,)  ''but  also  from  being  detained  in  prison  in  execution  upon  any  judgment  obtained  in 
any  action  for  the  recovery  of  any  debt  mentioned  in  his  schedule ;  and  if  any  such  petitioner, 
being  a  prisoner  in  execution,  shall  be  detained  in  prison  in  execution  upon  any  such  judgmeot 
it  shall  lie  lawful  for  the  commissioner  to  order  any  officer  who  shall  have  such  petitioner  in  ni»> 
tody  by  virtue  of  such  execution  to  discharge  such  petitioner  out  of  custody  as  to  such  execution, 
without  exacting  any  fee,  and  such  officer  shall  hereby  bo  indemnified  lor  so  doing;"  *'and  soch 
petitioner  so  discharged  shall  be  protected  by  bis  interim  order  from  all  process  for  such  time  ss 
the  commisnoncr  shall  by  such  interim  order  or  any  renewal  thereof  think  fit  to  appoint  until 
the  making  of  the  final  order  for  protection,  in  the  same  manner  as  if  such  petitioner  had  not 
been  a  prisoner  in  execution :  Provided  always,  that  afier  the  time  allowed  by  any  such  interna 
order  or  any  renewal  thereof  (as  the  case  may  bo)  ahall  have  elapsed  such  petitioner  shaO 
by  such  discharge  be  protected  from  being  again  taken  in  execution  upon  such  judgment 
nch  judgment  shall  remain  in  fuU  force  and  effect  notwithstanding  such  diacharge." 
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Insolvent  Debtors' Court,  and  that  all  his  estate  and  efiects  were  now  vested 
in  the  provisional  assignee  of  that  court  under  the  vesting  order,  and  that 
proceedings  were  there  pending,  he  refused  the  final  order,  and  therefore 
ordered,  in  pursuance  of  the  statute,  that  he  should  be  remanded  to  his 
former  custody  as  to  such  of  the  several  executions  as  would  then  remain 
in  force  if  the  said  interim  order  had  not  been  made.  The  legality  of  this 
order  of  remand  is  now  the  matter  in  question. 

On  the  part  of  the  prisoner  it  is  first  contended  that,  under  any  circum* 
stances,  his  present  detention  is  illegal,  for  that  it  appears  he  has  on  each 
writ  been  detained  more  than  twelve  calendar  months,  but  that,  by  the  pro-» 
viso  to  the  28th  section  of  stat.  7  &  8  Vict.  c.  96,  (a)  it  •is  expressly      ^ 
and  in  general  terms  enacted  that  no  debtor  shall  be  imprisoned  on     t. 
any  process  for  more  than  twelve  calendar  months  for  any  debt  contracted 
before  filing  his  petition,  in  case  the  final  order  shall  be  refused ;  and  in 
this  case  the  final  order  has  been  refused.     But  we  are  of  opinion  that 
this  case   does  not  fall  within  the  proviso,  which   must  be  construed 
with  reference  to  the  preceding  parts  of  the  clause  to  which  it  is  ap- 
pended.    Three  cases  are  put  in  the  commencement.     First,  the 
•naming  no  day  for  making  the  final  order,  for  any  of  the  causes     »• 
specified  in  the  24th  section.     Secondly,  the  adjournment  of  the  considera- 
tion of  the  final  order  sine  die.     Thirdly,  the  refusal  of  the  final  order.    This 

(a)  Stat  7  &  8  Vict.  c.  96,  &  24.  «  Provided  always,  and  be  it  enacted,  that  if  on  ihe  day  for 
4ie  first  examination  of  the  petitioner,  or  at  any  adjournment  thereof,  it  shall  appear  to  the  com- 
nusrioner  that  the  debts  of  the  petitioner,  or  any  of  them,  were  contracted  by  any  manner  of 
iraad  or  breach  of  trost,  or  by  any  prosecution,"  dec.  (enumerating  several  other  cases,)  **  or  that 
the  petitioner  has  parted  with  any  of  his  property  since  the  presenting  of  his  petition,  the  com* 
misnoner  shall  not  be  authorized  in  any  such  case  to  name  any  day  for  making  such  final  older, 
or  to  renew  such  interim  order ;  and  in  every  such  case  wherein  any  such  petitioner  shall  have 
been  a  prisoner  in  execution,  and  discharged  out  of  custody  by  order  of  the  commiauoner  nuder 
the  prevision  herein  in  that  behalf  contained,  such  petitioner  shall  be  remanded  by  an  order  of 
the  oommiasioner  to  his  former  custody ;  but  if  none  of  the  matters  aforesaid  shall  so  appear, 
and  the  commissioner  shall  be  satisfied  that  the  petitioner  has  made  a  full  discovery  of  his  estate, 
efiects,  debts,  and  credits,  it  shall  then  be  lawful  for  the  commissioner  to  cause  notice  to  be  given 
that  on  a  certain  day,  to  be  named  therein,  he  will  proceed  to  make  such  final  order,  unless  cause 
be  shown  to  the  contrary." 

Sect  27  enacts  "  That  it  shall  be  lawful  for  the  commissioner,  at  the  time  appointed  for  ma« 
king  the  final  order  for  protection  fix>m  process,  or  at  any  adjournment  thereof,  to  adjourn  the 
coDsideiation  of  such  final  order  sine  die." 

Sect  28  enacts  **That  if  for  any  of  the  causes  in  that  behalf  aforesaid  no  day  be  named  fo:^ 
making  the  final  order,  or  if  the  consideration  of  such  final  order  be  adjourned  sine  die,  or  such 
final  order  be  refiised,  the  commissioner  shall  have  the  power,  ailer  the  expiration  of  such  time 
subsequent  to  the  filing  of  the  petition  as,  having  regard  to  all  the  circumstances  of  the  insol- 
vency, and  the  conduct  of  the  petitioner  as  an  insolvent  debtor  before  and  after  his  insolvency, 
^  commissioner  shall  think  just,  and  after  hearing  the  petitioner  or  any  of  his  creditors,  or  his 
or  their  counsel  or  attorneys,  to  make  an  order  to  protect  the  petitioner  from  being  taken  or  de- 
tained under  any  process  whatever  for  or  in  respect  of  the  several  debts  and  sums  of  money  due 
or  claimed  to  be  due  at  the  time  of  filing  his  petition,  fi-om  the  said  petitioner,  to  the  several  per- 
■ons  named  in  his  schedule  as  creditors  or  as  claiming  to  be  creditors  for  t^jc  same  respectively, 
or  for  which  such  persons  should  have  given  credit  to  the  said  petitioner  before  the  time  of  filing 
his  petition,  and  which  were  not  then  payable,  and  as  to  the  claims  of  all  other  persons  not  known 
to  the  said  petitioner  at  the  time  of  making  such  order,  who  may  be  endorsers  or  holders  of  any 
negotiable  security  set  forth  in  hb  said  schedule :  Provided  always,  that  no  debtor  shall  be  im« 
pn*>ned  on  any  process  for  more  than  twelve  calendar  months  for  any  debt  contracted  before 
filing  his  petition,  in  case  the  final  order  shall  be  refiised  or  shall  not  be  made,  or  in  case  th« 
Ko^3^  onier  shall  not  be  renewed." 
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case  does  not  fall  within  the  two  first ;  but,  as  to  all  three,  the  section  goes 
on  to  give  the  comrnissioner  a  power  analogous  to  that  which  the  Insolvent 
commissioners  have,  of  making  an  order  to  protect  the  prisoner  from  arrest 
or  detention,  to  take  efiect  after  a  time  to  be  named  in  such  order.  The  pro- 
viso is  in  restraint  of  that  poWer,  and  limits  the  period  during  which  the 
prisoner  shall  be  liable  to  imprisonment  to  the  period  of  twelve  months. 
This  liability  is  in  the  nature  of  punishment,  and  is  clearly  prospective ;  and, 
if  the  commissioner  had  f6und  any  reason  in  the  circumstances  to  justify 
him  in  so  doing,  he  might  have  made  such  postponed  order,  and  the  pri- 
soner could  not  have  claimed  his  discharge  till  the  end  of  twelve  months 
from  the  date  of  the  order.  No  such  order,  however,  has  been  made.  The 
commissioner  has  evidently  proceeded  on  the  ground  that,  upon  examina- 
tion,  the  prisoner's  case  does  not  bring  him  within  the  benefit  of  the  act: 
that  the  first  order  for  discharge  and  protection  issued  improvidently,  and, 
therefore,  that,  by  a  power  incidental  to  the  jurisdiction,  and  not  in  terms 
given  by  the  act,  the  prisoner  both  might  be  and  ought  to  be  remanded  to 
bis  original  custody. 

This  raises  the  prisoner's  two  remaining  points.  He  contends,  first,  that 
at  all  events  there  was  no  power  to  remand :  that  he  was  a  prisoner  in  exe- 
cution upon  a  judgment  in  debt,  and  he  was  not  a  trader ;  that  he  had  there- 
fore a  priroS  facie  right  to  petition,  and  that  such  right  brought  him  within 
^  the  jurisdiction  of  the  court,  •not  generally,  but  as  limited  by  the 

-I  act ;  that  the  discharge  from  custody  under  the  act  is  absolute,  and 
that,  under  it,  there  is  no  power  to  imprison  by  the  court  except  under  sect 
24,  the  act,  in  all  other  cases,  only  saving  the  rights  of  creditors  to  retake 
in  execution  upon  their  judgments  when  the  interim  order  shall  have  expired 
and  shall  not  be  renewed  :  (a)  to  them,  he  says,  his  case  should  have  been 
lefl  by  the  court,  which  had  ceased  to  have  any  power  over  him  as  soon  as 
the  interim  order  had  expired,  and  it  had  declined  to  proceed  any  farther 
with  bis  case.  Secondly,  he  contends  that,  having  brought  himself,  in  (he 
first  instance,  within  the  jurisdiction  of  the  court  under  the  6th  section, 
nothing  but  some  one  of  the  causes  specified  in  the  24th  would  justify  the 
commissioner  from  proceeding  in  due  course  to  name  the  day  for  making  the 
final  order. 

We  are  clearly  of  opinion  against  the  prisoner  on  the  first  point.  The 
discharge  and  the  interim  order  are  founded  entirely  on  the  petition,  which 
suffices  to  bring  the  prisoner  within  the  jurisdiction  of  the  court  in  the  first 
instance,  but,  being  ex  parte,  when  the  day  of  examination  comes,  must  be 
liable  to  contradiction  ;  and  the  commissioner  may  find  that  allegations  in 
it,  essential  to  the  proceeding,  are  untrue ;  as,  for  example,  it  may  turn  out 
that  the  prisoner  is  a  trader,  and  his  debts  exceed  300/. :  in  this  case  the 
petition  will  be  dismissed ;  and  it  is  necessarily  incidental  to  the  power  of 
deciding  upon  this,  that  the  court  should  have  power  to  remand  the  pri- 
soner, otherwise  it  might  be  made  the  engine  of  a  great  fraud  on  creditors, 

(a)  Sect  e. 


6  Adolfhus  &,  Ellis,  N.  S.  655 

without  the  means  of  remedying  the  evil,  with  the  prisoner  in  person  before 
it.     It  •seems  to  us  that  the  power  of  remand  is  involved  in  the     ,»^j^ 
power  of  discharge,  as  soon  as  ever  it  appears  that  the  order  for     ^ 
discharge  has  improperly  issued.(a)    This  answer  to  the  prisoner's  first 
point  equally  applies  to  the  second. 

There  still  remains  the  question  whether  the  commissioner  has  rightly 
decided  that  the  prisoner's  case  was  not  within  the  act :  (6)  but  this  was  a 
question  which  he  had  jurisdiction  to  inquire  into  and  decide :  he  has  done 
so  ;  and  we  are  not  authorized  to  review  bis  decision.  We  by  no  means 
intimate  a  doubt  of  the  propriety  of  that  decision :  we  simply  express  no 
opinion  upon  it.  It  may  be  that  there  may  be  no  court  competent  to  review 
it ;  or  it  may  be  that  by  the  chief  judge  or  the  lord  chancellor  the  merits  of 
the  decision  may  be  reviewed.  It  is  clear  only  that  we  have  not  that  power. 
The  prisoner,  therefore,  must  be  remanded.  Prisoner  remanded.(c) 

(a)  Luahy  in  obtaining  the  discbarge,  argued  that  the  efiect  of  eect  24  was  not  to  confer  a 
power  of  remanding  in  certain  cases,  and  those  only,  but  to  oblige  the  commissioner  to  remand 
bi  the  particular  cases  there  specified. 

(b)  On  this  point  it  was  urged,  in  support  of  the  commitment,  that  stat  7  dc  8  Vict  c  96, 
was  available  to  such  persons  only  as  could  ofier  a  distribution  of  their  effects  under  that  sta- 
tute. Sect  2  and  Sched.  (A.  No,  1)  were  referred  to.  The  argument  for  the  prisoner  was, 
that  the  act  was  intended  to  protect  any  person  who  did  all  in  his  power  to  comply  with  its 
provisions ;  and  that,  if  the  prisoner  had  petitioned  the  Insolvent  Debtors'  Court  before  stat 
7  die  8  Vict  c.  96  passed,  (and  there  was  no  statement  to  the  contrary,)  it  would  bo  hard  that 
he  should  therefore  lose  the  benefit  of  the  new  act,  whatever  the  eflect  of  that  petition  might  be 
ipan  hja  property. 

(e)  See  Ex  parte  PartingUm,  13  M.  d&  W.  679. 
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JVov.  23. 

iBy  an  inatrument  purporting  to  be  the  will  of  S.  deceased,  the  whole  of  S.'s  personalty,  amount- 
ing in  the  net  to  1 2,748/.,  was  bequeathed  to  J.,  a  stranger  in  blood,  who  was  made  executor. 
J.  took  out  probate,  and  paid  the  duty  of  10  per  cent  on  the  whole  net  Aflerwards  T.,  the 
next  of  kin  to  S.,  disputed  the  will,  on  the  ground  that  8.  was  not  of  disposing  mind.  J. 
paid  6000/.  to  T.,  and  consented  that  the  will  should  be  revoked,  and  administration  taken 
out  by  T.,  who,  in  consideration  thereof,  released  to  J.  her  claim  on  the  12,748/.  T.,  from 
her  nearness  in  blood,  was  liable  to  a  duty  of  less  than  10  per  cent 

HM,  that,  under  stat  36  G.  3,  c  52,  s.  37,  J.  was  entitled  to  a  return  of  duty,  not  only  on  the 
6000/.,  but  also  on  the  remaining  6748/.,  and  that  the  duty  on  the  whole  12,748/.  was  to  be 
accounted  for  between  T.  and  the  commissioners  of  stamps,  as  duty  charged  on  T.,  at  the 
lower  rate. 

Kelly,  in  last  term,  obtained  a  rule  calling  on  her  majesty's  commis* 
sioneriS  of  stamps  and  taxes  to  show  cause  why  a  mandamus  should  not 
issue,  commanding  them  to  repay  to  William  Jackson,  Lyon  Falkener  and 
Joseph  Tredgett  the  sum  of  1274/.  17s.  9(/.,  out  of  any  moneys  in  their 
hands  arising  from  the  duties  imposed  by  stat.  36  G.  3,  c.  52,  or  the  former 
acts  therein  recited,  or  to  allow  that  sum  in  account  with  Katherine  Mary 
Tavener,  administratrix  of  John  Stracey,  deceased,  and  to  deetn  the  same 
payments  in  due  course  of  administration  by  her,  and  to  pay  any  surplus  of 
the  said  sum,  remaining  afler  such  allowance,  to  the  said  William  Jacksoi^ 
Lyon  Falkener,  and  Joseph  Tredgett. 

21 
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By  the  affidavits  on  which  the  rule  was  obtained  the  following  facts 
appeared.  On  31st  July,  1839,  John  Stracey  died,  possessed  of  real  pro- 
perty in  Cambridgeshire,  of  the  value  of  about  2500/.,  and  of  personal  pro- 
perty to  the  amount  of  about  13,000/.  By  an  instrument,  purporting  to  be 
his  will,  all  his  real  and  personal  property  was  given  and  bequeathed  to 
Jackson,  Falkener,  and  Tredgett,  then  heirs,  executors  and  assigns:  and 
the  three  were  appointed  executors.  They  proved  the  will  in  the  Preroga- 
tive Court  of  Canterbury,  swearing  the  personal  property  to  be  under 
14,000/.  About  3d  April,  1841,  they  carried  in  their  residuary  account, 
^  showing  a  net  *amount  of  personally  of  12,748/.  17^.  9d, ;  and, 

-'     being  stranp;ers  in  blood  to  the  deceased,  they  paid,  as  ten  per 
cent.(a)on  this  residue,  1274/.  17s.  9d.  to  the  commissioners  of  stamps  and 
taxes.  Afterwards,  Henry  William  Wilson,  the  heir  at  law  of  John  Stracey, 
brought  ejectment  against  Jackson,  Falkener,  and  Tredgett,  for  the  real 
estate  of  the  deceased.     The  action  was  tried  at  the  Cambridgeshire  Spring 
assizes,  1843 ;  when  evidence  was  given,  on  the  part  of  the  plaintifl*,  to 
show  that  John  Stracey  was  not  of  sound  mind  at  the  time  of  executing  the 
alleged  will ;  and  the  jury  thereupon  found  a  verdict  for  the  piaintifT.    A 
rule  nisi  for  a  new  trial  was  obtained  in  the  Easter  term  following,  on  points 
unconnected  with  the  question  of  Stracey's  state  of  mind  ;  which  rule  bad 
been  since  abandoned.   In  March,  1843,  Katberine  Mary  Tavener,  the  next 
of  kin  to  Stracey,  caused  a  citation  to  be  issued  out  of  the  Prerogaiire 
Court  of  Canterbury  against  Jackson,  Falkener,  and  Tredgett,  calling  upon 
them  to  bring  in  the  probate  of  the  alleged  will,  and  to  show  cause  ^hy 
such  probate  should  not  be  revoked  and  administration  granted  to  the  next 
of  kin.     On  3d  June,  1843,  the  probate  was  revoked  by  the  Prerogative 
Court;  and,  on  9th  June,  1843,  administration  was  granted    to  K.  M. 
Tavener.  After  the  commencement  of  these  proceedings  by  K.  M.  Tavener, 
and  before  the  revocation  of  the  probate,  certain  agreements  were  made 
between  K.  M.  Tavener  and  her  husband,  and  Jackson,  Falkener,  and 
Tredgett,  the  effect  of  which  was  that  the  probate  should  be  {evoked  and 
K.  M.  Tavener  take  out  administration,  that  6100/.  should  be  paid  by  Jact 
^  son,  Falkener,  and  Tredgett,  to  *K.  M.  Tavener,  and  that  they 

^  should  also  assign  to  her  all  the  moneys  paid  by  them  on  account  of 
legacy  or  probate  duty ;  and  that  she  and  her  husband,  in  consideration 
thereof,  should  acquit,  release  and  discharge  Jackson,  Falkener,  and  Tred- 
gett, from  the  sum  of  12,748/.  175.  9rf.  returned  by  them  as  the  residuary 
estate  of  J.  Stracey ;  all  of  which  was  accordingly  done.  Wilson  also  gave 
up  his  claim  on  the  real  estate,  for  the  sum  of  2350/.  Afterwards,  Jackson, 
Falkener,  and  Tredgett  applied  to  the  commissioners  of  stamps  and  taxes 
for  a  return  of  the  1274/.  17*.  9d. ;  but  the  commissioners  refused  to  ivtum 
more  than  610/.,  being  ten  per  cent,  on  the  6100/.  paid  by  Jackson, 
Falkener,  and  Tredgett,  to  K.  M.  Tavener.(6) 

(a)  8tat  66  O.  3,  c.  184.    Sched.  part  III. 

lb)  Stat  36  G.  3,  c.  62,  a.  23,  enacta,  «That  where  any  legacy,  or  part  of  any  kptjt  * 
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« 

•Sir  jP.  Thesiger^  solicitor-general,  and  Crompton  now  showed  ^^^^^ 
cause.  The  question  is,  whether  the  commissioners  are  bound  to  '- 
take  the  whole  duty  from  the  administratrix,  or  are  entitled  to  keep  the  duty 
paid  by  the  parties  named  executors  on  so  much  as  they  have  retained.  The 
administratrix,  by  reason  of  her  consanguinity,(a)  will  pay  less  than  10  per 
cent. ;  and  the  commissioners  are  advised  that  the  utmost  that  can  be  con- 
tended for  is,  that  the  duty  paid  on  the  sum  actually  ^handed  over 
to  her  should  be  returned  to  the  parties  who  paid  it,  and  the  admin-  '- 
istratrix  charged  in  respect  of  such  sum.  The  question  turns  upon  stat. 
36  G.  3,  c.  52 ;  and  the  only  sections  which  can  be  important  are  23,  34, 
and  37.  Now  sect.  37  is  not  applicable,  because  the  authority  under  which 
the  money  was  paid  to  the  commissioners  is  not  avoided  :  it  was  paid  under 
the  will ;  the  probate  is  revoked ;  but  that  does  not  avoid  the  wnil.  The 
commissioners  have  treated  this  as  either  a  release  or  composition  under 
sect.  23,  or  a  refunding  under  sect.  34 ;  and  it  is  very  doubtful  whether 
they  did  not  give  up  too  much  in  doing  so.     But,  admitting  that,  upon  a 

xefldue  or  part  of  residae,  whereon  any  duty  shall  be  chargealile  by  this  act,  shall  be  satiaded 
otherwise  than  by  payment  of  money  or  application  of  aipca&c  effects  fi>r  that  purpose,  or  shall 
be  released  for  contention,  or  compounded  for  leas  than  the  amount  or  value  thereof,  iben  and 
in  such  case,  the  duty  shall  be  charged  and  paid  in  respect  of  such  legacy,  or  part  of  le^iacy,  or 
Rwlue,  or  part  of  residae,  according  to  the  amount  or  value  of  the  property  taken  in  biiti^o- 
tion  thereof,  or  as  the  consideralion  for  release  thereof  or  composition  for  the  same :  provided 
always,  that  if  any  legacy  or  bequest  shall  be  made  in  satisfaction  of  any  other  legacy,  or  b^ 
quest,  or  title  to  any  residue,  or  part  of  residue,  of  any  personal  estate  remaining  unpaid,  the 
duty  shall  not  be  paid  on  both  subjects,  although  both  may  be  chargeable  with  duty,  but  shall 
be  paid  on  the  subject  yielding  the  largest  duty." 

Sect  34  enacts,  ''That  if  at  any  time  after  payment  of  duty  on  any  legacy,  or  residue,  ot 
part  of  residue,  of  the  personal  estate  of  any  person  deceased,  any  debt  shall  be  recovered 
against  the  estate  of  such  deceased  person,  or  any  loss  shall  happen,  by  reason  whereof,  or  for 
any  other  just  cause,  any  legatee  or  other  person,  by  whom  any  legacy  or  part  of  legacy,  or  any 
leiidoe  of  any  penonal  estate  hath  been  received  or  retained,  shall  be  obliged  to  refund  ths 
flame,  or  any  part  thereof,  then  in  eveiy  such  case  it  shall  be  lawful  for  the  said  commissioners 
of  stamp  duties,  and  they  are  hereby  required,  on  due  proof  made  on  oath  as  aforesaid,  to  their 
aatia&ction,  of  the  amount  of  such  sums  refunded,  and  that  by  reason  thereof  there  hath  been 
an  over  payment  of  duty,  to  settle  and  adjust  the  amount  of  such  over  payment,  and  to  repay 
tha  same  out  of  the  money  in  their  hands,  arising  from  the  duties  by  this  act  imposed,  or  ta 
allow  the  same  in  future  payments  as  the  case  may  permit  or  require.** 

Sect  37  enacts^  **  That  if  the  authority  under  or  by  colour  of  which  any  person  shall  have 
administered  the  estate  or  effects  of  any  person  deceased,  or  any  part  thereof,  shall  be  void,  or 
be  repealed,  or  declared  void,  and  such  person  shall,  before  the  avoidance,  repeal,  or  declaration 
of  avoidance,  have  paid  any  duty  hereby  imposed,  or  any  duty  imposed  by  any  of  the  said 
Imrmer  acts,  which  shall  not  be  allowed  to  such  person  out  of  the  estate  or  effects  of  such  de- 
ceased person,  by  reason  that  the  same  duty  was  not  really  due  or  payable,  the  money  paid  for 
each  duty  shall,  on  proof  thereof  to  the  satis&ction  of  the  said  commissioners  of  stamp  duties, 
be  repaid  to  the  person  or  persons  who  shall  have  paid  the  same,  or  his,  her,  or  their  reprcsenta^ 
tives,  by  the  sjud  commissioners,  out  of  any  moneys  in  their  hands  arising  from  the  duties  im- 
posed by  this  act,  or  the  said  former  acts ;  but  in  case  such  duty  ought  to  have  been  paid  by  the 
lightful  executor  or  executors,  administrator  or  administrators,  of  such  deceased  person,  then 
and  in  such  case  the  payment  of  such  duty  shall  be  valid  and  e&ctual  notwithstanding  such 
avoidance,  repeal,  or  declaration  of  avoidance  as  aforesaid ;  and  no  such  person  shall,  by  reason 
of  the  avoidance,  repeal,  or  declaration  of  avoidance  of  such  authority,  be  sued,  molested,  or 
tnmbled  for  or  in  respect  of  such  payment ;  but  all  such  payments,  in  respect  of  the  said  duty, 
■hall  be  allowed  in  account  with  such  rightful  executor  or  executors,  administrator  or  adminis- 
trators, and  the  same  shall  be  deemed  payments  in  the  due  course  of  administration,  as  fully 
and  effectually  as  if  inch  payments  had  been  made  by  rightful  executors  or  administrators ;  any 
law,  QsagR,  or  custom,  to  the  contrary  notwithstanding." 

(a)  In  the  ecclciilaitiffil  proceedings,  she  was  styled  cousin  gennan,  once  removed,  of  Straoey. 
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liberal  construction,  the  case  might  be  brought  within  the  equity  of  either 
of  those  sections,  the  claim  for  repayment  can  be  applicable  only  so  far  ai 
the  composition  or  refunding  has  taken  place.  As  to  what  the  parties  named 
in  the  will  retain,  they  clearly  cannot  contend  that  the  will  is  void  ;  for  that 
would  be  setting  up  their  own  wrong.  And  legatees,  strangers  in  blood, 
might  always  defraud  the  revenue,  by  allowing  a  near  relative  to  set  aside 
the  will  upon  terms  and  take  out  administration,  and  then  insisting  that  the 
whole  duty  was  to  be  charged  only  as  against  the  party  taking  out  adminis- 
tration. 

Kellyy  (with  whom  was  Gunnings)  contii.  The  case  is  within  the  thirt7- 
seventh  section.  The  parties  paid  as  executors ;  their  authority  as  executors 
is  avoided  by  the  revocation  of  the  probate  and  the  grant  of  administration 
to  the  next  of  kin.  The  sum  which  they  retain  is  not  held  by  them  under 
the  will :  it  was  the  property  of  the  next  of  kin,  who,  however,  choose  io 
^^  give  up  so  much  rather  than  incur  the  risk  and  expense  of  litiga* 

^  tion.  *It  is  either  a  gift,  or  the  price  paid  for  the  compromise :  bat 
on  neither  view  can  the  parties  who  now  hold  it  be  liable  upon  it  as  for  a 
legacy.  On  the  other  hand,  the  administratrix  must  pay,  not  only  on  the 
sum  which  she  has  retained,  but  on  all  the  net  estate,  including  that  which 
she  has  allowed  the  other  parties  to  retain.  A  balance  therefore  is  due  from 
the  commissioners,  on  account  of  the  diflerence  of  duties  ;  which  they  may 
satisfy  by  any  of  the  modes  suggested  in  this  rule.  It  is  true  that,  if  such 
an  arrangement  were  fraudulent  or  collusive,  the  claim  would  not  be 
allowed  :  but  that  is  not  suggested  ;  and  indeed  the  facts  negative  such  a 
supposition.  If  there  were  any  doubt,  that  construction  would  be  least 
favoured  which  imposes  a  tax  on  the  subject.  (He  was  then  stopped  by 
the  court.) 

Per  Curiam.(a)  We  think  the  case  is  widiin  sect.  37.  Probably  it  will 
not  be  necessary  to  make  the  rule  absolute. 

The  solicitor-general  assented. 

(a)  Lord  Denman,  C.  J.,  Williamc  and  Coleridge,  Ji. 
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Pkiotifi^  having  deliveTed  a  replicatioii  to  eevefal  pleas,  omcluding  to  the  oountiy  af  to  moi 
plea,  but  travening  one  with  a  special  inducement,  added  the  nmilitera,  made  up  and  dra" 
▼ered  the  inue,  and  gave  notice  of  trial.  Defendant  ■tnidc.  out  the  8iiiiiliten,and  gave  noike 
thereof  to  plaintifi^  but  dkl  not  deliver  a  rejoinder  or  notice  of  hia  intention  to  rejoin.  AAv- 
wards  defendant  craved  'oyer  of  an  indenture  mentioned  in  the  apedal  inducement,  •» 
delivered  a  rejoinder  with  a  demurrer  to  the  replication  containing  that  inducement,  and  a 
similiter  as  to  the  rest ;  and  also  gave  notice  that  he  should  not  appear  on  the  trial,  but  «boou 
move  to  set  aade  any  trial  had.  Plaintiff  proceeded  to  trial,  and  obtained  a  verdict,  ddeodiBt 
not  appearing. 

The  court  set  aaide  the  vendict  and  trial,  with  costa. 


BoviLL,  in  last  £aster  term,  obtained  a  rule  calling  on  the  plaintiff* to  show 
cause  why  the  record,  trial,  and  verdict|  in  this  cause,  should  not  be  stf 
aside  for  irregularity,  with  costs. 
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The  following  facts  appeared  on  affidavit.  The  declaration  was  in  tres- 
;  to  which  six  pleas  were  pleaded.  The  fifth  plea  alleged  that  a  certain 
dwelling-house  was  the  dwelling-house^  soil  and  freehold  of  one,  John 
Muskett ;  that,  just  before  the  time  when,  &c.y  the  plaintiff,  with  a  strong 
hand,  illegally  and  against  the  will  of  the  said  J.  M.,  entered,  and  wrong 
fully  intruded  himself,  and  was  continuing  and  remaining,  thereon,  without 
the  license  and  against  the  w*ill  of  J.  M.,  making  a  noise,  &c. ;  and  it  jus- 
tified the  commission  of  the  trespasses,  in  order  to  remove  plaintiff,  by 
defendant  as  the  bailiff  and  by  the  command  of  J.  M.  Verification.  The 
nxth  plea  alleged  that  Mary  Stevens,  at  the  time  when,  &c.,  was  lawfully 
possessed,  and  in  the  actual  occupation,  of  the  dwelling-house ;  and  then, 
as  before,  alleged  the  entry  of  plaintiff,  and  justified  the  commission  of  the 
trespasses  by  the  command  of  M.  S.    Verification. 

On  7th  March,  1844,  plaintiff  replied,  joining  issue  on  the  first  four 
pleas.  To  the  fiflh  plea  be  replied  that,  before  J.  M.  had  any  thing  in  the 
dwelling-house,  Sarah  Godbold  was  seised  thereof  in  her  demesne  as  of 
fee,  and,  by  indenture,  (of  which  profert  was  made,)  'demised  it  ^^^^^ 
for  twenty-one  years  to  plaintiff;  that  plaintiff  entered,  and  after-  ^ 
wards  demised  to  Mary  Steven's  from  year  to  year ;  that  M.  S.  entered  and 
'continued  possessed ;  that  rent  was  in  arrear  from  M.  S.  to  plaintiff  at  the 
ftime  when,  &c. ;  that  plaintiff,  while  M.  S.  was  in  possession,  entered  to 
distrain ;  and  that,  while  plaintiff  was  making  such  distress,  defendant,  of 
his  own  wrong,  committed,  &c.,  in  manner  and  form  as  plaintiff  complained, 
&€.,  without  this,  that  plaintiff,  at  the  time  when,  &c.,  illegally  and  with  a 
strong  hand,  &c.,  in  manner  and  form  as  in  the  fifth  plea  alleged :  conclu- 
¥ion  to  the  country.  To  the  sixth  plea  plaintiff  replied  that,  though  true  it 
is  that  M.  S.  did  command  defendant,  &c.,  yet  defendant  of  his  own  wrong, 
and  without  the  residue  of  the  cause,  &c.,  committed,  &c.  Conclusion  to 
tne  country. 

On  the  same  7th  March,  plaintiff  delivered  the  issue,  with  the  similiters 
added  by  himself,  and  notice  of  trial  for  the  then  next  Surrey  assizes.  On 
11th  March,  defendant  gave  a  written  notice  to  plaintiff  that  he,  defendant, 
accepted  the  issue  as  a  replication  only,  and  that  the  similiters  had  been 
accordingly  struck  out.  They  had  in  (act  been  struck  out  before  giving  the 
notice ;  and  no  application  had  been  since  made  to  restore  them,  nor  any 
fresh  issue  delivered.  Afterwards,  on  the  same  day,  defendant  made  a 
written  demand  of  oyer  and  copy  of  the  indenture  mentioned  in  the  repli* 
cation  ro  the  fifth  plea.  Afterwards,  on  the  same  day,  plaintiff  gave 
defendant  written  notice  that  he  should  proceed  to  trial,  according  to  issue 
joined  and  notice  served,  and  should  disregard  the  striking  out  of  the 
similiters.  Defendant  afterwards  took  out  a  summons  calling  on  plaintiff  to 
show  cause  why  the  similiters  should  not  *remain  struck  out  tiU  r^r^^^m 
oyer  and  copy  should  have  been  delivered,  or  why  all  further  pro-  I- 
eeedings  should  not  be  stayed  till  the  fifth  day  of  the  next  term.  On  13th 
March,  plaintiff  deliveied  oyer  and  copy.    On  15tb  March,  the  summoni 
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was  attended  before  Erskine,  J.,  who  intimated  that  the  plaintiiT  had  a 
right  to  proceed  at  his  peril,  and  made  no  order.  Oo  the  same  day  defend- 
ant delivered  to  plaintifT  a  rejoinder,  joining  issue  on  the  replication  to  the 
sixth  plea,  and  demurring  specially  to  the  replication  to  the  fifth  plea.  Thb 
rejoinder  the  plaintiflf  returned  to  the  defendant.  On  22d  March,  defendant 
gave  plaintifT  a  written  notice  that  he,  defendant,  would  not  appear  at  the 
assizes,  and  that  plaintifT,  if  he  carried  down  the  cause  for  trial,  would  do 
80  at  his  peril,  and  defendant  would  move  to  set  aside  any  trial  that  might 
bie  had,  and  all  proceedings  thereon. 

The  plaintiflf  proceeded  to  trial  at  the  Surrey  Spring  assizes,  and  obtained 
a  verdict,  defendant  not  appearing. 

Piatt  now  showed  cause.  The  defendant,  when  he  struck  out  the 
similiters,  ought  to  have  delivered  his  rejoinders,  or  given  notice  that  he 
would  rejoin  in  due  time.  Where  the  defendant  substitutes  nothing  for  the 
similiter,  the  plaintiflf  is  entitled  to  retain  the  issue.  Here,  the  defendant 
should  have  struck  out  the  similiter  to  the  rejoinder  to  the  fifth  plea,  and 
demurred ;  2  Tidd's  Pr.  726,  (9th  cd. ;)  Tidd's  Practical  Forms,  241, 
(8ih  ed.)  [Coleridge,  J.  Should  you  not  have  signed  judgment  for  want 
of  a  rejoinder  ?] 

*Kelly  and  Bovillj  contra,  were  stopped  by  the  court. 
Per  Curiam. (a) 

Rule  absolute. 

(a)  Lord  Denman,  C.  J.,  WiUiam^  Cotoridge,  and  Wightman,  Ja. 
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After  motion  to  rarene  an  outlawry  has  been  diadiarged,  the  couit  will  not  revene  it  on  a  oBif 
motion  founded  upon  affidavits  not  atating  any  &ct  aubeequent  to  the  firat  appUcatioo,  but  wil 
put  the  defendant  to  his  writ  of  enror. 

Sir  John  Bayley,  in  this  term,  obtained  a  rule  calling  upon  the  plain- 
tiffs  to  show  cause  why  the  proceedings  in  outlawry  in  thb  cause  should 
not  be  set  aside  for  irregularity,  with  costs.  The  application  was  made  on 
the  ground  that  the  proclamations  had  not  been  affixed  on  or  near  to  the 
doors  of  the  churches  and  chapels  in  the  proper  pari^^h,  as  directed  by  stat 
7  W.  4,  &  1  Vict.  c.  45,  s.  2 ;  and  also  because  the  writ  of  proclamations 
ordered  the  sherifT  to  cause  the  defendant « to  be  proclaimed  upon  the 
several  days,  according  to  the  form  of  the  statutes  for  such  purpose  made 
in  the  thirty.first  year  of  the  reign  of  Elizabeth,  (31  Eliz.  c.  3.)  late  queen 
of  England,  and  in  the  first  and  second  year  of  the  reign  of  her  present 
majesty  Queen  Victoria,"  (instead  of  7  W.  4,  &  1  Vict.)  It  appeared, 
however,  from  affidavits  in  opposition  to  the  rule,  that  a  previous  rule  nia 
had  been  obtained  for  reversing  the  outlawry,  which  rule  had  been,  in 
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Slichaelmas  term- 1843,  discharged  with  costs,  after  a  hearing  <<  upon  the 
inerits."(a) 

•  W.  jff.  Watson  now  showed  cause,  and  contended  that  a  second 
application  could  not  be  complied  with.     He  referred  to  Regina  v.     ^ 
The  Manchester  and  Leeds  Railvoay  Companyy  8  A.  &  E.  413,  419 ;  Rex  v. 
Orde,  8  A.  &  E.  420 ;  Joynes  v.  CollinsoUy  13  M.  &  W.  558,  559;   and 
R.  K.  B.  Hil.  3  Ja.  1.(6) 

Sir  /.  Bayleyy  contrA,  as  to  the  ground  of  his  present  motion,  relied  on 
JZcgina  y.  Whippy  4  Q.  B.  141 :  and,  as  to  the  objection  to  a  second  appli- 
cation, contended  that  the  court  could  not,  in  the  case  of  outlawry,  act 
strictly  on  the  alleged  practice,  but  would,  on  motion,  reverse  an  outlawry 
ivhich  clearly  would  be  reversable  on  error.  He  also  mentioned  that  he 
had  stated  the  fact  of  the  former  application  when  he  obtained  the  present 
rule. 

Per  Curiam.{c)    We  cannot  reverse  upon  motion,  after  a  previous  appli 
cation  has  failed.     The  defendant  must  bring  error. 

Rule  discharged,  without  costs. (i) 

(d)  A  summons  ibr  Uie  tame  purpose  had  been  preYiously  obtained,  which  was  heard  bef3rt 
C<^tman,  J.,  at  chambers,  when  his  lordship  declined  to  make  any  order  for  reversing  the  out 
lawry  except  upon  payment  of  costs  and  entering  a  common  appearance ;  and  no  such  ordei 
was  drawn  up. 

(6)  Peacock's  Rules  and  Orders,  K.  B.  8.  See  also  Regina  ▼.  TU  Great  Western  Railway 
Company^  6  Q.  B.  597. 

(e)  Lord  Denman,  C.  J.,  Williams,  Coleridge,  and  Wightman,  Js. 
\d)  See  Ex  parte  Thompwot  p.  721,  post 


■MICHAELMAS  VACATION.(«)  [•608 

IN  THE  EXCHEQUER  CHAMBER. 


(Error  from  the  Queen's  Bench.) 


ROWLEY  ».  The  QUEEN  on  the  Relation  of  SMITH.    JVb».  26. 

A  coundlloT  to  fiU  up  an  occasional  vacancy  under  stat  6  dt  6  W.  4,  c.  76,  s.  47,  and  council- 
lors to  replace  the  third  part  of  the  council  annually  going  out  of  office,  ought  not  to  be 
chosen  at  one  and  the  same  election.  Stat  7  W.  4,  ^  1  Vict  c  78,  a.  1 1,  docs  not  prospeo- 
tiyely  sanction  such  a  proceeding. 

An  election  having  been  held  to  fill  up  an  occasional  vacancy  and  the  ordinary  ones  at  the  same 
time,  a  quo  warranto  information  was  brought  against  a  party  claiming  to  have  been  elected  to 
fill  one  of  the  ordinary  vacancies.  Issue  being  joined  on  averments  raising  the  question  whether 
he  was  duly  elected,  it  appeared  on  the  trial  that  voting  papers  were  delivered  containing  the 
particulars  required  by  stat  6  &  6  W.  4,  c  76,  s.  32,  that  the  defendant  was  named  in  a 
majority  of  such  papers,  and  that  the  presiding  alderman  and  assessor  declared  him  and  two 
others  elected  to  fill  the  ordinary  vacancies,  and  a  fourth  party  to  fill  the  occasional  one 
Defendant  endeavoured  to  show  by  this  and  other  evidence  that  the  voters  understood,  at  the 
time  of  the  election,  which  persons  were  candidates  to  fill  the  ordinary  and  the  occasional 
vacancies  respectively,  and  that  they  gave  their  votes  accordingly.    The  judge  told  the  jury 

(a)  The  Court  of  Queen*s  Bench  sat  in  banc  on  Wednesday,  December  4th,  and  gave  j  sd^ 
iMDt  in  the  case  Ex  parte  Partington^  reported  ante,  p.  649. 
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that  the  infonnation  which  enabled  the  piedding  officers  to  declare  defendant  elected  to  fill 
an  ordinaiy  and  not  the  occanonal  vacancy  was  by  law  to  be  derived  from  the  voting  pap«a 
alone. 

Held,  on  biil  of  excyiptions  and  writ  of  enor  to  the  Exchequer  Chamber,  that  the  direction  mt 
rigffat    Judgment  for  the  crown  affirmed. 

On  writ  of  error  to  the  Exchequer  Chamber  upon  judgment  on  a  quo  warranto  iafonnatioa,  dtt 
paity  in  whose  favour  the  Court  of  Error  decides  is  not  thereby,  and  by  staL  II  O.  4, 4 
1  W.  4,  c.  70,  s.  8,  entitled  to  enter  up  a  judgment  of  that  court  for  his  oosti  in  error. 

Quo  WARRANTO  information  for  exercisiDg  the  office  of  a  councillor  of 
the  borough  and  city  of  Lichfield,  (a) 

Plea^  (in  substance,)  that  the  borough  is  divided  into  two  wards,  the 
North  and  South,  each  having  nine  councillors  assigned  to  it  under  staL 
^  6  &  6  W.  4,  c.  76,  s.  40 ;  *that  Rowley  was  elected  a  councillor 

J     for  the  South  ward  on  November  1st,  1838,  and  served  till  November 
Jst,  1841.     That  one  William  Taylor,  who  was  elected  a  councillor  on 
November  2d,  1840,  (the  1st  being  Sunday,)  absented  himself  from  the 
borough,  and  his  office  thereupon  was  declared  and  became  void  according 
to  the  statute,  (s.  62,)  on  30th  October,  1841.     That,  on  November  1st, 
1841,  one  third  part  (namely  three)  of  the  councillors  who  had  been  longest 
in  office  without  re-election,  and  of  whom  Rowley  was  one,  went  out  of 
office ;  and  on  the  same  day  an  election  of  three  councillors  to  supply  their 
places,  and  also  (by  previous  appointment  of  Thomas  Adie,  the  alderman 
of  the  ward)  an  election  of  one  councillor  to  supply  the  vacancy  made  by 
Taylor,  were  duly  held  before  the  said  alderman  and  William  Vale,  then 
sole  assessor  of  the  South  ward.     That  Rowley,  being  qualified,  was  a 
candidate  to  be  re-elected  councillor  to  supply  the  place  and  office  of  coun- 
cillor out  of  which  he  had  gone  as  aforesaid.     That  the  burgesses  did 
openly  assemble  at  such  election,  and,  well  knowing  Rowley  to  be  such 
candidate  as  last  aforesaid,  "did  then  and  there  re-elect  and  choose  the 
said  Thomas  Rowley  to  be  a  councillor  of  the  borough  and  city  in  the  said 
South  ward ;  and  a  majority  of  the  said  burgesses  entitled  to  vote  at  the 
aaid  election  did  then  and  there  deliver  to  the  said  T.  Adie  and  W.  Vale, 
who  as  such  alderman  and  assessor  as  aforesaid  then  presided  at  the  said 
election,  their  respective  voting  papers,  containing  the  christian  and  sur- 
names of  the  persons  for  whom  they  respectively  voted,  not  exceeding  the 
number  of  councillors  then  to  be  chosen  as  aforesaid,  with  their  respective 
places  of  abode  and  descriptions,  including  therein  the  christian  name  and 
surname  of  the  said  T.  Rowley,  •with  his  place  of  aboile  and 
^     description  ;  such  papers  respectively  being  previously  signed  with 
the  name  of  the  burgess  voting,  and  with  the  name  of  the  street,  lane  or 
other  place  in  which  the  property  for  which  he  appeared  to  be  rated  on  the 
burgess  roll  of  the  said  borough  and  city  was  then  situated,  according  to 
the  provisions  of  the  said  act :    and  that,  at  the  conclusion  of  the  said 
election,  the  said  T.  Adie  and  W.  Vale,  as  such  alderman  and  asse^^sor  as 
aforesaid,  did  then  and  there,  according  to  the  provisions  of  the  said  act, 

(a)  See  the  uigament  and  judgment  on  the  motion  for  a  quo  warranto  mfonnation,  R^'* 
V.  Bowleg,  3  Q.  B.  143. 
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examine  the  roXmg  papers  delivered  to  them  at  the  said  election,  aitJ  did 
tlien  and  there  ascertain  and  declare  the  said  T.  Rowley  to  be  one  of  the 
persons  having  the  greatest  number  of  votes  at  the  said  election,  and  to  be 
duly  elected  a  councillor  of  the  said  borough  and  city  in  the  said  South 
i¥ard."  The  plea  then  stated  that  the  alderman  and  assessor  did,  within 
the  time  limited  by  the  act,  to  wit  on,  fitc.,  publish  a  list  of  the  names  of 
the  persons  elected  at  the  said  election,  in  which  list  the  name  of  him  the 
said  T.  Rowley  was  inserted  as  one  of  the  persons  elected  as  a  councillor 
of  the  said  borough  and  city  for  the  said  South  ward ;  and  that  Rowley 
made  and  subscribed  the  declaration,  &c.,  and  took  upon  him  the  officei 
and  became  and  was  and  still  is  a  councillor  of  the  said  borough  and  city ; 
by  virtue  whereof,  &c. ;  without  this,  that  he  the  said  T.  R.  had  usurped, 
&c.,  in  manner,  &c.     Verification. 

Replication.  1.  That  the  burgesses  of  the  said  South  ward  did  not  duly 
re-elect  and  choose  him  the  said  T.  Rowley  to  be  a  councillor  of  the  said 
borough  and  city  in  the  said  South  ward,  in  manner  atid  form,  &c.  Coiw 
elusion  to  the  country.     Issue  thereon. 

2.  That  a  majority  of  the  said  burgesses  entitled  to  vote  at  the  said 
election  did  not  deliver  to  the  said  T.  •Adie  and  W.  Vale  their  p^^-- 
respective  voting  papers  according  to  the  provisions  of  the  said  act,     ^ 

in  manner  and  form,  &,c.     Conclusion  to  the  country.     Issue  thereon. 

3.  That  the  said  T.  Adie  and  W.  Vale  did  not  ascertain  and  declare  the 
said  T.  Rowley  to  be  one  of  the  persons  having  the  greatest  number  of 
votes  at  the  said  election,  and  to  be  duly  elected  a  councillor  of  the  said 
borough  and  city  in  the  said  South  ward,  in  manner  and  form,  &c.  Con- 
clusion to  the  country.     Issue  thereon. 

The  information  was  tried  before  Tindall,  C.  J.,  at  the  Stafford  Summer 
assizes,  1842,  when  the  defendant's  counsel  tendered  a  bill  of  exceptions. 
A  verdict  was  found,  and  judgment  given,  for  the  crown  on  all  the  issues ; 
and  the  defendant  brought  error  in  the  Exchequer  Chamber,  The  bill  of 
exceptions  set  forth  the  proceedings  on  the  trial.  The  evidence  on  which 
the  exception  arose  was  then  stated  as  follows. 

«  And,  upon  the  trial  of  those  issues,  the  counsel  learned  in  the  law  for 
the  said  T.  Rowley,  to  maintain  and  prove  the  said  issues  on  his  part,  pro- 
duced one  Charles  Simpson,  a  witness,  who  gave  evidence  that  the  said 
William  Taylor  was  elected,"  &c.  (stating  ihe  occurrence  of  the  extraordi- 
nary and  ordinary  vacancies  in  1841 :)  (^That,  shortly  before  the  election 
hereinafter  mentioned,  a  public  meeting  of  the  burgesses  of  the  said  borough 
of  Lichfield,  and  to  which  all  the  burgesses  who  chose  to  come  had  access, 
and  at  which  there  were  pipes  and  ale,  and  which  was  not  held  in  the  way 
in  which  meetings  of  the  corporation  of  the  said  borough  and  city  usually 
are  held,  took  place  at  an  inn  in  the  said  borough  of  Lichfield,  called  the 
George,  of  which  meeting  public  notice  had  previously  been  given  in  order 
that  the  candidates  for  election  as  councillors  •at  the  election,  which 
it  was  then  known  was  about  to  take  place,  might  be  declared  and  L 
proposed  to  be  burgesses  of  the  said   borough.     That  at  such  meeting  the 
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said  T.  Ronvley,  one  Frederick  Bond  and  one  William  Edward  Vale  were 
proposed  expressly  as  candidates  to  supply  the  three  ordinary  Tacandes 
caused,'^  &c.  (as  before  stated  ;)  <<  and  that,  at  the  said  meeting  and  after 
an  interval  of  about  half  an  hour  after  the  last  mentioned  proposal,  one 
William  Gorton  was  proposed  expressly  as  a  candidate  to  supply  the  vacancy 
caused  by  the  avoidance  of  the  said  office  of  the  said  W.  Taylor.  That  all 
the  persons  present  at  that  meeting  were  of  one  party  except  perhaps  five 
or  six.  That,  notice  having  been  given  that  the  election  of  a  councillor 
to  supply  the  place  of  the  said  W.  Taylor  would  take  place  on  the  said 
1st  of  November,  being  the  same  day  on  which  the  election  of  councillors 
to  supply  the  ordinary  vacancies  was  to  take  place,  such  election  for  the 
purpose  of  supplying  all  four  vacancies  was  held  before  T.  Adie,  Esquire, 
and  W.  Vale,  in  the  said  plea  mentioned,  and  that  one  hundred  and  forty, 
being  a  majority,  of  the  burgesses  entitled  to  vote  at  the  said  election,  did 
then  deliver  to  the  said  T.  Adie  and  W.  Vale,  who  as  such  alderman  and 
assessor  as  in  the  said  plea  mentioned  then  presided  at  the  said  election, 
voting  papers  containing  the  christian  names  and  surnames  of  the  persons 
for  whom  they  respectively  voted,  and  amongst  others  the  christian  and 
surname  of  the  said  T.  Rowley,  with  their  respective  places  of  abode  and 
descriptions ;  such  papers  respectively  being  previously  signed  with  the  name 
of  the  burgess  voting,  and  with  the  name  of  the  street,  lane  or  other  place  in 
which  the  property  for  which  he  appeared  to  be  rated  on  the  burgess  roll  of 
•fi7Qi  ^®  ®^*^  borough  of  •Lichfield  was  situated.  That  each  of  such 
•I  voting  papers  contained  the  names  of  four  candidates  as  the  persons 
voted  for,  and  with  the  exception  only  of  the  signatures  and  places  of  abode 
of  the  persons  voting,  and  with  the  exception  of  about  twelve  of  the  said 
one  hundred  and  forty,  in  which  some  names  other  than  Bond,  Vale  and 
Gorton  were  inserted  to  make  up  the  four  along  with  that  of  Rowley,  was 
in  the  words  and  figures,  and  in  the  form  following,  that  is  to  say : 

1841.  South  Ward. 
I  vote  for 

Frederick  Bond,  Butcher  Row,  Attorney  at  Law,  Thomas  Rowley, 
Tamworth  Road,  Physician,  William  Edward  Vale,  Boar  Street, 
Clock  Manufacturer,  William  Gorton,  Lombard  Street,  Builder. 

Signed  of . 

That  one  hundred  and  one  burgesses  of  the  said  South  ward  voted  for 
William  East  Holmes,  Richard  Walthew  and  William  Greene  in  voting 
papers  containing  the  names  of  those  three  persons  and  no  more,  with  their 
respective  places  of  abode  and  descriptions,  in  form  as  follows,  that  is  to  say: 

Ist  November,  1841.     South  Ward. 

I  vote  for 

William  East  Holmes,  of ,  Coach  Builder,  Richard 

Walthew,  of ,  Gentleman,  William  Greene  of  St. 

John  Street,  Solicitor,  to  be  councillors  for  the  South  ward  of  the 
city  of  Lichfield. 
Signed  . 
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And  that  each  of  those  three  persons  had  twelve  or  thirteen  other  votes 
in  voting  papers  containing  each  three  names,  but  not  the  same  three  which 
liave  been  'last  mentioned.     And  it  was  further  in  evidence  that 
one  of  the  burgesses  of  the  said  South  ward  gave  in  a  voting  paper'  t 
in  which  he  voted  for  John  Garrett,  a  burgess  of  the  said  South  ward,  alone, 
and  which  voting  paper  was  in  form  as  follows. 

South  Ward.     1st  November,  1841. 

I  vote  for  John  Garrett,  Boar  Street,  tailor  and  draper,  to  supply  the 
vacancy  occasioned  by  the  absence  of  William  Taylor. 

(Signed  by  the  voter.) 

That  several  of  the  burgesses  who  had  already  voted  for  Holmes,  Wal- 
thew  and  Greene  in  the  above  mentioned  voting  papers  containing  each 
three  names,  subsequently  tendered  voting  papers,  similar  to  that  lastly  above 
set  out,  in  favour  of  the  said  John  Garrett  to  supply  the  said  occasional 
vacancy ;  but  that  some  were  torn,  and  all  rejected. 

That  after  the  said  election  the  said  T.  Adie  and  W.  Vale  did  examine 
file  voting  which  had  been  delivered  to  them  by  the  burgesses,  but  not 
including  those  which  had  been  rejected  as  aforesaid,  and  finding  the  num- 
bers to  be  as  aforesaid,  did  thereupon,  by  words  without  writing,  publicly 
declare  that  the  said  F.  Bond,  T.  Rowley  and  W.  £.  Vale  were  elected 
councillors  to  fill  the  three  ordinary  vacancies,  and  that  the  said  W.  Gor- 
ton was  elected  as  a  councillor  to  supply  the  place  of  the  said  W.  Taylor. 

And  thereupon  the  said  lord  chief  justice,  before  whom  the  said  issues 
were  tried,  held,  and  informed  the  jury,  that  the  said  alderman  and  assessor 
ought,  in  point  of  law  and  on  the  true  construction  of  the  acts  regulating 
municipal  corporations,  to  have  obtained  the  ^information  which  r,^-p 
enabled  them  to  declare  that  the  defendant  was  re-elected  in  his  '-  ^ 
own  place,  and  not  to  supply  the  place  of  the  said  W.  Taylor,  from  the 
voting  papers  alone:  and  thereupon  the  counsel  for  the  said  defendant 
excepted  to  the  said  holding  and  direction  of  the  said  lord  chief  justice 
because  he  so  held  and  informed  the  jury  as  aforesaid,  whereas  the  said 
counsel  insisted  he  ought  to  have  informed  the  jury  that,  if  the  alderman 
and  assessor  had  informed  themselves  by  any  other  means  that  the  defendant 
was  a  candidate  for  re-election  to  succeed  to  the  office  of  councillor  vacated 
by  himself,  and  not  to  supply  the  place  of  the  said  W.  Taylor,  and  that  the 
burgesses  voting  knew  that  fact  and  delivered  their  voting  papers  with  that 
knowledge,  the  voting  papers  were  sufficient,  and  the  manner  in  which  the 
names  were  entered  therein  furnished  no  objection  to  the  validity  of  the 
election.  And  the  said  jury  did  thereupon  by  the  direction  of  the  said 
ibrd  chief  justice  find  a  verdict  for  the  crown  on  all  the  said  issues." 

The  special  assignments  of  error  were  that  the  lord  chief  justice  held, 
and  informed  the  jury,  &c.,  (setting  forth  his  ruling,  as  above  stated,) 
"  whereas,  in  point  of  law,  and  on  the  true  construction  of  the  acts  regu- 
lating municipal  corporations,  if  the  said  alderman  and  assessor  had  in- 
tonne  i  themselves,"  &c.,  (stating  the  opposite  proposition  as  in  the  bill  of 


675  KowLEY  V.  Reo.  M.  V.  1844. 

exceptions :)  <<and  whereas  it  was  not  necessary  that  the  said  alderman  and 
assessor  should  have  obtained  the  information  which  enabled  them  to  dechfe 
that  the  said  defendant,  T.  Rowley,  was  re-elected  in  his  own  place,  and 
not  to  supply  the  place  of  the  said  W.  Taylor,  from  the  voting  papers 
alone." 
Joinder  in  error. 

v.  Chray^  for  the  plaintiff  in  error.(a)  It  was  not  necessary  that 
•I  the  voting  papers  should  point  out  the  particular  vacancies  which 
the  candidates  were  respectively  intended  to  fill.  First,  because  the  direc- 
tions of  Stat.  7  W.  4,  &  1  Vict.  c.  78,  s.  11,  fulfil  this  purpose  without  any 
other  intimation.  Secondly,  because,  if  such  intimation  be  necessary,  it 
may  be  given  independently  of  the  voting  papers,  and  was  so  in  the  p^^ 
sent  case.  As  to  the  first  point:  stat.  7  W.  4,  &  1  Vict.  c.  78,  s.  11, 
repeals  so  much  of  stat.  5  &  6  W.  4,  c.  76,  s.  47,  as  provides  that  there 
shall  be  no  new  election  for  an  extraordinary  vacancy  unless  the  number  of 
councillors  remaining  afler  such  vacancy  shall  not  exceed  two  thirds  of  the 
whole  number  of  the  council :  it  then  enacts  « that  every  election  of  a 
councillor  to  supply  any  such  extraordinary  vacancy,  either  alone  or  together 
with  other  councillors,  which  shall  have  been  had  on  the  1st  day  of  No* 
Tember  last,  .shall  be  valid,  although  the  number  of  councillors  did  then 
exceed  two  thirds,'^  &c.,  « if  in  other  respects  such  election  shall  have  been 
duly  had  according  to  the  provisions  for  the  annual  election  of  councillon 
contained  in  the  said  act  for  regulating  corporations."  So  far  the  clause  is 
retrospective.  But  it  then  proceeds :  «  and  the  councillor  elected  by  the 
smallest  number  of  votes  at  such  election,  if  elected  with  other  councillors, 
^all  be  the  councillor  elected  to  supply  such  extraordinary  vacancy  as 
aforesaid ;  and  in  every  case  in  which  more  than  one  such  extraordinary 
vacancy  shall  be  so  supplied  the  councillor  elected  by  *the  smallest 
•1  number  of  votes  shall  be  taken  to  be  elected  in  the  room  of  him 
who  would  regularly  have  first  gone  out  of  office,  and  the  councillor  elected 
by  the  next  smallest  number  of  votes  shall  be  taken  to  be  elected  in  the 
room  of  him  who  would  regularly  have  next  gone  out  of  office,  and  so  with 
respect  to  the  other."  This  part  lays  down  a  rule  for  the  future.  No  other 
is  given,  though  the  difficulty  was  under  the  notice  of  the  legislature. 
[Parke,  B.  The  clause  speaks  only  of  two  extraordinary  vacancies.  The 
legislature  does  not  seem  to  have  contemplated  the  case  of  an  ordinary  and 
an  extraordinary  vacancy  to  be  filled  up  at  the  same  time.]  An  extrao^ 
dinary  vacancy  might  happen  in  any  part  of  the  year.  [Parke,  B.  The 
clause  does  not  provide  for  the  future,  except  where  there  are  candidates 
for  two  extraordinary  vacancies.  Erskine,  J.  Probably  it  was  known  that 
many  corporations  had  filled  up  both  ordinary  and  extraordinary  vacancies 
on  the  1st  of  November :  the  legislature  remedied  such  cases  by  this  claose, 

(a)  The  otw  waa  tigned  befera  Tfaidal,  C.  J.,  Maulo  and  Erie,  Ji.,  Paifce,  AUenom  tfj 
Rolfe,  Bs.  Tiiulal,  C.  J.,  dbaenred  that  the  exception  was  to  hia  own  summing  up :  but  coam 
cm  both  sides  expressed  Uieir  willingness  that  ho  should  take  part  in  the  decision. 
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and  may  have  thought  that  enough  was  done  to  prevent  their  future  occur- 
rence. Maule,  J.  If  the  defendant  Rowley's  construction  is  right,  the 
question  for  whom  the  respective  votes  are  given  is  still  decided  by  the 
Toting  papers  themselves.  Alderson,  B.  The  man  who  had  fewest  votes 
vrould  fill  the  extraordinary  vacancy.]  The  lord  chief  justice's  ruling  seems 
to  have  proceeded  oo  the  supposition  that  the  individual  voter  should  show 
by  bis  paper  which  candidate  he  selects  for  each  vacancy.  [Erskine,  J. 
The  election  for  supplying  an  extraordinary  vacancy  is  to  take  place  on  a 
day  to  be  fixed  by  the  mayor,  after  notice  given  of  the  vacancy.(a)  That 
•and  the  ordinary  election  are  entirely  different  elections.]  It  is  ^^-q 
contemplated  that  both  vacancies  may  be  filled  up  at  the  same  time.  '- 
Secondly,  the  general  regulation  as  to  voting,  stat.  5  &  6  W.  4,  c.  76,  s.  32, 
does  not  require  parties  to  state  by  their  papers  which  candidate  they  vote 
for.  The  voting  may  be  according  to  lists,  as  in  Regina  v.  Brightwelly 
10  A.  &  £.  171.  A  previous  nomination  of  candidates  to  fill  the  respective 
vacancies  makes  it  sufiiciently  certain  what  is  intended  by  the  votes.  [Alder- 
son,  B.  Are  the  electors  bound  by  it  ?  Maule,  J.  Cannot  a  man  be  elected 
to  fill  a  vacancy  which  he  was  not  proposed  for?]  When  an  election  takes 
place  to  fill  ordinary  and  extraordinary  vacancies  at  the  same  time,  it  ou»;ht 
to  be  previously  understood  who  is  to  be  deemed  the  candidate  for  each 
vacant  office ;  otherwise  the  same  person  might  have  forty-eight  votes  given 
for  him  as  candidate  to  fill  one  vacancy,  and  forty-eight  as  candidate  to  fill 
another,  and  yet  be  defeated  by  a  competitor  as  to  either,  having  only  forty- 
nine  votes  in  all.  [Maule,  J.  That  m»y  show  that  an  election  in  respect 
of  both  vacancies  at  once  is  bad.  Was  there,  in  this  case,  any  previous 
understanding,  or  circulation  of  lists?]  The  bill  of  exceptions  has  no  state- 
ment as  to  this :  but  there  can  be  no  doubt  that  the  parties  knew  who  was 
the  candidate  in  respect  of  each  vacancy.  [Rolfe,  B.  Why  is  it  to  be 
presumed  that  the  voters  consented  to  elect  each  person  for  the  time  only 
as  to  which  he  was  a  candidate?  Some  might  have  so  good  an  opinion 
of  an  individual  as  to  wish  him  elected  for  as  long  a  time  as  possible. 
Parke,  B.  It  is  not  to  be  assumed  that,  even  if  the  papers  had  specified 
times,  'ihe  proceeding  would  have  been  valid.  Aldersox,  B.  It  r^^-^ 
is  much  better  that  the  elections  should  be  separate.  Kolfe,  B.  All  ^ 
that  appears  in  the  present  case  is,  that,  the  votes  being  in  fact  taken  at  the 
same  time  in  respect  of  all  the  vacancies,  the  lord  chief  justice  said  that  the 
alderman  and  assessor  could  collect  from  the  voting  papers  only  which  Ciin- 
didate  was  proposed  by  any  voter  to  fill  any  particular  vacancy.  Parke,  B. 
There  are  in  fact  no  means  of  parol  information,  except  the  three  questions 
to  be  put  under  stat.  5  &  6  W.  4,  c.  76,  s.  34.  The  legislature  has  pro- 
vided for  the  giving  of  some  informaiion  by  the  voting  papers,  but  not 
this.  Alderson,  B.  If  each  voter  had  said,  vivS  voce,  I  vote  for  A.,  B. 
or  C,  you  could  not  have  gained  the  necessary  information  unless  you  could 
have  asked  him  which  vacancy  be  desired  the  candidate  to  fill.] 

(a)  Stat  6  dc  6  W.  4,  c.  76,  a.  47,  53. 
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/.  W,  Smithy  contri,  was  not  heard. 

Per  Curiam.  Judgment  aflSrmed. 

The  relator  entered  up  judgment  of  affirmance,  with  costs  of  the  writ  of 
error ;  (a)  and,  on  taxation,  these  costs  were  allowed  him. 

J.  Gray^  on  February  1st,  1845,  obtained  a  rule  calling  upon  the  defend- 
ant to  show  cause  why  the  taxation  should  not  be  set  aside,  and  the  judg- 
ment amended  by  striking  out  the  part  as  to  costs  in  Error, 
♦fiftn  *^'*  Easter  vacation,  1845,(6)  J.  W,  Smith  showed  cause.    It  is 

•I  understood  to  be  the  rule,  and  is  laid  down  in  Comer's  Practice  of 
the  Crown  Side  of  the  Court  of  Queen's  Bench,  p.  107,  that  <<  the  party  in 
whose  favour  judgment  is  given  in  the  Exchequer  Chamber  will  be  entitled 
to  costs,  if  he  would  have  been  so  entitled,  had  the  original  judgment  been 
in  his  favour,"  and  <(  an  appointment  may  be  had  and  the  costs  taxed  at  the 
crown  office,  to  be  recovered  by  attachment,  ca.  sa.  or  fi.  fa.,  as  the  case 
may  be."  The  officers  tax  these  costs,  on  error,  under  stat.  11  G.  4,  & 
1  W.  4,  c.  70,  s.  8.  Stat.  3  H.  7,  c.  10,  took  effect  only  in  favour  of 
plaintiffs  or  demandants  against  defendants  or  tenants.  Stat.  3  Ja.  1,  c.  8, 
makes  further  provision  as  to  writs  of  error  in  certain  actions:  2  stat 
13  Car.  2,  c.  2,(c)  by  sects.  9,  10,  improves  the  remedy  and  applies  it  to 
cases  not  within  the  preceding  statute,  and,  by  sect.  11,  enacts  that  the 
clauses  then  introduced  shall  not  apply  to  informations,  as  if  the  legislature 
supposed  that,  without  that  special  provision,  they  would  so  apply.  Then, 
by  stat.  9  Ann.  c.  20,  sects.  4,  5,  the  relator  and  defendant  on  a  quo  war- 
ranto information  are  for  the  first  time  placed  in  the  same  situations  respect- 
ively as  the  parties  to  an  action,  and  the  court  is  authorized  to  give  judg- 
ment that  the  relator  or  the  defendant,  if  successful,  do  recover  hb  casts. 
If,  therefor^,  in  such  a  case,  a  jud^rment  on  error  be  affirmed,  the  successful 
party  ought  to  have  his  costs,  as  if  the  proceeding  were  in  one  of  the  actions 
enumerated  in  the  earlier  statutes.  The  practice  now  •is  to  treat  the 
^  judgment  of  the  Court  of  Error  in  this  respect  as  a  new  judgment 
substituted  for  that  of  the  court  bebw.(d)  An  action  would  lie  on  it. 
[TiNDAL,  C.  J.  The  late  act  does  not  give  costs  on  the  judgment  of  this 
court.  Alderson,  B.  Suppose  the  judgment  here  is  a  new  judgment ;  how 
does  that  entitle  to  costs  under  stat.  9  Ann.  c.  20?     Tindal,  C.  J.    You 

(a)  The  judgment  below  was  judgment  of  ouster,  **  and  that  the  said  William  Smith,  thf 
relator  above  mentioned,  do  recover  against  the  said  T.  Rowley,  the  sum  of  l62iL  6.t.  6dL  for  hif 
eosts  by  him  laid  out  and  expended  in  carrying  on  his  said  suit  in  this  behalf  according  to  Ihl 
Ibrm  of  the  statute  in  such  case  made  and  provided." 

{b)  May  9th.  Before  Tindal,  C.  J.,  Coltman,  Maule,  and  Cresswcll,  Js.,  PoUockiC.  Bn 
Parke,  Alderson,  and  Rolfe,  Bs. . 

(e)  And  see  stat  S  6l9  W.  3,  c.  11,  s.  2,  in  fiivour  of  defendants  below. 
d)  He  referred  to  Regina  v.  Humphery,  (judgment  in  the  Exchequer  Chamber,  Jooe  4tfa| 
1839,)  reported,  but  not  as  to  coats,  10  A.  &  E.  335,  where  the  party  succeeding  in  Em* 
recovered  costs  in  the  Exchequer  Chamber  by  judgment  of  that  court  And  in  Rex  ^,Mtuen, 
(judgment  in  the  Exchequer  Chamber,  June  8th,  1836,)  reported,  but  not  as  to  costa  5  A.  &  & 
4B8,  the  Court  of  Exchequer  Chamber  (as  appears  by  the  record)  awarded  that  the  defimdaBl 
should  recover  543^  12«.  9d.  for  his  costa  in  the  Queen's  Bench,  and  83/.  17«.  for  hii  cortitf 
llie  writ  of  error. 
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fail  of  making  out  your  title  to  costs  either  under  the  act  constituting  this 
court,  or  under  any  statute  giving  costs  in  a  court  of  error.] 

J.  Grcnfy  contrJi,  was  not  heard. 

Ter  Curiam.  Rule  absolute. 


IN  THE  EXCHEQUER  CHAMBER.  [•683 


(Error  from  the  Queen's  Bench.) 


The  QUEEN  on  the  Prosecution  of  WRAY  v.  The  Governors  of  the 
DARLINGTON  Free  Grammar  School.     JVbi;.  27. 

Queen  ElizabeUi,  by  charter,  founded  and  endowed  a  grammar  scliool  at  D.,  and  incorporated 
certain  perBona  and  their  saoceeaora  as  governors,  and  granted  to  them,  for  ever,  full  power 
and  authori^  from  time  to  time  of  electing,  nominating  and  appointing  a  matter  and  usher 
of  the  said  school  so  often  as  to  them  and  their  successors,  or  the  major  pari  of  them,  occa- 
sion them  moving  thereto,  should  appear,  and  of  removing  the  same  master  or  usher  from  tha 
aaid  school,  according  to  their  sound  discretion,  and  of  placing  or  appointing  other  or  others 
more  fit  in  their  stead  or  steads. 

Held  by  the  Court  of  Queen's  Bench,  and  by  the  Court  of  Exchequer  Chamber,  affirming  their 
judgment,  that,  by  the  terms  of  the  charter,  the  governors  might  in  their  discretion  remove  a 
master  without  summons  or  hearing,  and  although  no  charge  against  him  had  been  exhibited 
to  them. 

The  governors  were  empowered  by  the  charter  to  make  by-laws,  and,  in  1748,  they  enacted  a 
by-law,  requiring  certain  qualifications  in  the  fiiture  masters,  and  ordaining  (for  the  encou- 
ragement of  well  qualified  persons  to  accept  the  office)  that  no  master  should  thereafter  be 
displaced,  removed  or  removable  from  the  office  unless  some  sufficient  cause  of  complaint 
should  be  exhibited  in  writing  against  such  master,  and  signed  by  the  governors  or  their  suc- 
cessors, and  the  same  cause  of  complaint  be  first  allowed  of  and  declared  by  them  to  be  a 
sofficient  cause. 

Held  by  both  courts  that  the  governors  had  no  right  thus  to  limit  the  discretioQ  given  by  the 
charter,  and  that  the  l^-law  was  void. 

To  a  mandamus  requiring  the  governors  to  restore  a  master  whom  they  had  dismissed,  and 
alleging  that  he  had  always  behaved  himself  well,  dec,  the  governors  made  return,  stating 
the  charter,  and  averring  that  the  prosecutor  did  not  always  behave  himself  well,  d»%,  and 
that  they  received  complaints  from  parents  of  the  scholars,  namely  firom  A.  B.  and  C.  D.,  of 
the  prosecutor's  misconduct  and  inattention,  and  particularly  that,  dec,  (specifying  complaints 
made  by  A.  B.  of  particular  acts  of  misconduct : )  that  the  governors  gave  the  prosecutor 
notice  of  the  complaints,  and  called  upon  him  to  answer,  which  (after  having  reasonable  time 
and  opportunity;  he  fiiiled  to  do ;  and  that  the  governors,  being  satisfied  of  the  truth  of  the 
charges,  in  the  exercise  of  their  best  dUeretum^  and  deeming  the  prosecutor  an  unfit  person 
to  he  master,  discharged  him.  Prosecutor  took  several  traverses,  denying  that  he  had  com- 
mitted the  acts  charged,  or  that  he  had  reasonable  time,  dec  to  answer.  He  also  pleaded  the 
above  by-law,  and  that  no  sufficient  cause  of  complaint,  exhibited  in  writing,  was,  before  his 
dismissal,  allowed  according  to  the  said  law.  The  governors  joined  issue  on  the  traverses, 
and  replied  to  the  plea,  stating  acts  of  misconduct,  notice  thereof  to  the  governors,  complaint 
in  writing  exhibited  by  them  setting  forth  the  causes,  which  were  sufficient  for  dismissal, 
delivery  of  the  written  complaint  to  prosecutor,  omission  by  him  to  answer  though  he  had 
reasonable  time  and  opportunity,  allowance  of  the  charges  by  the  governors,  and  dismissal 
tiiereon.  Rejoinder,  denying  that  a  complaint  ti  writing,  stating  sufficient  cause,  was  deli* 
vered  to  prosecutor,  or  allowed  by  the  governors.    Issue  thereon. 

A  verdict  being  found  for  the  crown  on  all  the  issues,  the  Court  of  Queen's  Bench  gave  jndg* 
ment  for  the  defendants  non  obstante  veredicto. 

Bdd  by  the  Court  of  Exchequer  Chamber  that,  under  stat  9  Ann.  c  20,  s.  2,  (and  conse- 
quently under  staL  1  W.  4,  c  21,  s  3,)  judgment  non  obstante  veredicto  may  be  given  for  ths 
party  making  return  to  a  mandamus,  and  that  it  was  rightly  given  here. 

Qumre,  by  the  Court  of  Exchequer  Chamber,  whether,  in  other  cases  than  that  of  mandamus, 
judgment  non  obstante  veredicto  may  be  given  for  a  defendant  as  well  as  for  a  plaintiA' 
Semble^  per  Pabkk  B.,  that  it  may. 
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Mandamus  directed  to  the  governors  of  the  Free  Grammar  School  of 
Queen  Elizabeth  within  the  town  or  village  of  Darlington,  in  the  county 
^  palatine  *of  Durham.     The  writ  recited,  in  the  usual  form,  that 

■I  George  Wray,  clerk,  « was  duly  qualified  for,  and  duly  dected, 
nominated,  appointed,  licensed,  allowed  and  admitted  to  and  into  the  place 
and  oiTice  of  upper  master  or  pedagogue  of  the  said  grammar  school, 
created,  founded  and  established  under  and  by  virtue  of  certain  letters 
patent"  of  Queen  Elizabeth,  '(for  the  education  and  instruction  of  youth, 
in  which  said  place  and  office  he  the  said  G.  Wray  always  behaved  and 
governed  himself  well  and  according  to  the  statutes  and  ordinances  made 
for  the  management,  ordering,  direction  and  government  of  the  upper  mastei 
or  pedagogue  for  the  time  being  at  such  school,  to  wit  at,"  &c.  «<  Yet  that 
you,  the  said  governors  of  the  said  free  grammar  school,  without  any  rea* 
sonable  cause,  and  contrary  to  the  said  letters  patent,  statutes  and  ordi- 
nances, have  unjustly  removed  the  said  G.  Wray  from  the  said  place  aad 
office  of  upper  master  or  pedagogue  of  the  said  school,  in  contempt,"  &e. 
The  writ  then  commanded  the  governors  immediately  to  restore  the  said 
George  Wray  to  the  said  place,  &c.,  or  show  cause  to  the  cootrary. 

Return.  That  the  said  school  was  founded  by  letters  patent  of  Queen 
Elizabeth,  (15th  June,  5  Eliz.,}  by  which  her  majesty  granted  that  from 
thenceforth  there  should  be  a  grammar  school  in  the  village  of  Darlingtoo 
aforesaid,  which  should  be  called  the  Free  Grammar  School  of  Queen  Diza- 
beth,  for  the  education,  institution  and  instruction  of  youth  in  grammar,  to 
continue  for  ever,  and  the  said  school  constantly  of  one  master  or  pedagogue, 

^  and  one  usher  or  sub-pedagogue,  to  continue  and  •be  she  did  set 
^  up,  ordain,  create,  found  and  establish ;  and,  that  her  intention 
aforesaid  might  be  better  enforced  and  take  efiect,  and  that  the  lands, 
revenues,  and  other  things  for  the  support  of  the  said  school  afterwards 
granted,  assigned  and  appointed  might  the  better  be  governed  for  the  estab- 
lishment of  the  said  school,  she  did  will  and  ordain  that  the  four  wardens 
of  Darlington,  for  the  time  being,  should  be,  and  be  called.  Governors  of 
the  said  Free  Grammar  School  and  of  the  possessions,  revenues  and  goods 
of  the  said  school ;  and  she  appointed  the  then  wardens  to  be  the  then  pre- 
sent governors,  and  incorporated  them  and  their  successors  by  the  name  of 
The  Governors  of  the  Free  Grammar  School  of  Queen  Elizabeth  within 
the  town  of  Darlington  in  the  county  palatine  of  Durham ;  and  did  give 
and  grant,  to  them  and  their  successors,  «« that  they,  the  same  governors 
and  their  successors,  and  the  major  part  of  them,  for  the  time  being,  might 
have,  and  for  ever  thereafter  should  have,  full  power  and  authority,  from 
time  to  time,  of  electing,  nominating  and  appointing  a  master  and  usher  of 
the  said  free  school  aforesaid  so  oflen  as  to  them  and  their  successors,  or 
the  major  part  of  them,  occasion  them  moving  thereto,  should  appear,  and 
of  removing  the  same  master  or  ttstitT>  or  either  of  them,  from  the  said 
school,  according  to  their  sound  discretion,  and  of  placing  or  appointing 
other  or  others  more  fit  in  their  stead  or  steads,  and  of  performing  and  doing 
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tdl  other  things  whicn  to  the  said  free  school  relative  to  the  teaching  therein 
should  be  necessary  and  expedient."  Of  which  letters  patent,  (notice  to 
Wray  before  his  alleged  misconduct.)  And  the  governors  certified  « that, 
although  true  it  is  that  the  within  named  G.  Wray,  after  the  making  of  the 
said  letters  ^patent  and  before  the  coming  of  the  within  writ  to  p^^^^. 
them  the  said  governors,  to  wit  a.  d.  1836,  was  elected,"  &c.,  '- 
<>  and  admitted  to  and  into  the  place  and  office  of  upper  master  or  peda« 
gogue  of  the  within  mentioned  grammar  school,  and  so  continued  until  he 
was  removed  by  us  the  said  governors  as  hereinafter  set  forth,  yet  that  the 
said  G.  Wray  did  not  always  behave  or  conduct  himself  well  as  such  upper 
master  or  pedagogue  of  the  said  school  as  within  mentioned,  and  that  they, 
the  said  governors,  after  the  said  G.  Wray  was  so  elected,  appointed  and 
admitted  upper  master  or  pedagogue  of  the  said  school,  and  before  his 
removal  as  hereinafter  mentioned,  and  whilst  he  held  the  office  of  such 
upper  master  or  pedagogue,  to  wit  on  1st  January,  a.  d.  1840,  and  on 
divers  other  days  and  times  between  that  day  and  the  time  when  he  was  so 
removed  from  the  said  office  as  hereinafier  mentioned,  received  from  divers 
parents  of  divers  free  scholars  of  the  said  school  and  inhabitants  of  Dar- 
lington aforesaid,  namely,"  (mentioning  one  Mary  Smith  and  other  persons 
by  name,)  «<  divers  complaints  of  the  misconduct  and  inattention  of  the  said 
G.  Wray  as  such  upper  master  or  pedagogue  of  the  said  school,  and  par- 
ticularly that  the  said  G.  W.,  whilst  he  was  such  master  or  pedagogue,  on 
various  occasions  absented  himself  from,  and  neglected  to  attend  at,  the 
said  school  during  the  school  hours,  contrary  to  his  duty,"  &c.,  <(  and  to 
the  prejudice  of  tiie  scholars,"  &c.  And  the  governors  further  said  (<  that 
the  said  Mary  Smith  in  particular  on  the  several  occasions  aforesaid  com- 
plained to  the  said  governors,  and  charged  against  the  said  G.  Wray,  as 
such  master  as  aforesaiii,  that  the  said  G.  Wray,  whilst  he  was  such  master," 
&c.,  did,  on,  &c.,  under  colour  of  his  authority  as  such  master,  and  ^  ^ 
*of  his  said  office,  inflict  unreasonably  severe  corporal  punishment  I- 
on  T.  S.,  son  of  the  said  Mary,  then  being  an  infant  scholar  of  the  said 
school,  contrary  to  the  duty,  &c. ;  anil  that  G.  Wray,  while  master,  &,c., 
wrongfully  and  under  colour  of  his  said  authority,  on  various  occasions 
demanded,  exacted  and  received  divers  sums  of  money,  namely  '2s.  and  2s. 
from  W.  S.  and  the  said  T.  S.  sons  of  the  said  Mary,  then  bein^  respect- 
ively scholars  of  the  said  school ;  and  that  G.  W.,  imder  colour  of  his  said 
office,  &c.,  wrongfully  and  contrary  to  his  duty,  on  other  occasions  demand- 
ed and  attempted  to  exact  and  receive  divers  other  sums  of  money,  to  wit 
9^.  and  1/.  1^.,  from  the  said  M.  S.  as  parent  of  the  said  W.  S.  and  T.  S., 
then  being  respectively  scholars,  &c.  Whereupon  we  the  said,  &c.,  (naming 
the  defendants,)  « then  being  wardens  of  the  church  of  Darlington  afore- 
said, and  governors  of  the  said  school,  having  afterwards,  to  wit,  on  16th 
November,  1840,  given  notice  of  the  same  complaints  and  charges  of  the 
said  Mary  Smith  to  the  said  G.  Wray,  and  having  then  called  upon  the  said 
G.  Wray  to  answer  the  said  complaints  and  charges  of  the  said  M.  Smith, 
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and  the  said  G.  Wray  having  had  reasonable  time  and  opportunity  in  (hat 
behalf,  but  having  notwithstanding  failed  so  to  do,  and  we  the  said  gorer- 
nors  having  ascertained  and  being  satisfied  of  the  truth  of  the  said  com- 
plaints and  charges,  and  that  the  said  G.  Wray  was  guilty  of  the  said  several 
offences  and  misconduct  so  charged  upon  him  as  aforesaid,  in  the  exercise 
of  our  best  discretion,  and  deeming  the  said  G.  Wray  to  be  an  unfit  and 
improper  person  to  fill  the  said  office  of  upper  master  or  pedagogue  of  the 
said  school,  before  the  coming  of  the  said  writ  to  us,  namely,  on  20tii 
^  November,  a.  d.  1840,  •by  an  instrument  in  writing  under  oar 

^  respective  hands  and  sealed  with  the  common  seal  of  the  governors 
of  the  said  school,  did,  by  virtue  and  in  pursuance  of  the  said  letters  patent, 
remove,  discharge  and*displaee  the  said  G.  Wray  from  the  said  office  and 
place  of  upper  master  or  pedagogue  of  the  said  school,  as  it  was  lawful 
and  right  for  us  so  to  do  for  the  cause  aforesaid :  which  is  the  removal  of 
the  said  G.  Wray  in  the  said  writ  mentioned."  Verification.  "  Wherefore 
we  humbly  pray  your  majesty  if  we  ought  to  be  compelled  to  restore,"  &c. 

The  prosecutor,  by  force  of  the  statute,  &c.,  (1  W.  4,  c.  21,  s.  3,)  tendered 
several  traverses ;  viz.  1.  That  he  did  not,  while  he  was  such  master,  absent 
himself,  &c.,  in  manner  and  form,  &c.  2.  That  he  did  not  inflict  unrea* 
sonably  severe  corporal  punishment  on  Thomas  Smith,  the  son,  &c.,  in 
manner,  &c.  3.  That  he  did  not  wrongfully,  &c.,  demand,  &c.,  from  the 
said  sons  of  Mary  Smith,  or  either  of  them,  in  manner,  &c.  4.  That  he 
did  not  under  colour,  &c.,  demand,  &c.,  from  the  said  Mary  Smith,  in  man- 
ner, &c.  5.  <«  That  prior  to  his  said  removal  he  did  not  have,  nor  was 
allowed,  reasonable  time  or  opportunity  to  answer  the  said  complaints  and 
charges,  or  either  of  them."  Issues  were  joined  on  the  traverses  respect- 
ively.    He  furl  her  pleaded  as  follows. 

5.  «<  And,  for  plea  to  the  said  return,  and  by  force  of  the  said  statute, 
the  said  G.  Wray  says  that,  in  and  by  the  said  letters  patent  of  her  said 
majesty  Queen  Elizabeth,  her  said  roaj*  sty  did  also  will,  grant,  enjoin  and 
declare  that  the  said  governors  and  their  successors,  with  the  assent  of  the 
Earl  of  Westmoreland  and  Bishop  of  Durham  for  the  time  being,  from  lime 
to  lime  should  *make,  or  cause  and  procure  to  be  made,  good,  fit 
-'  and  salutary  statutes,  dfcrt'es  and  orders  in  writing  touching  and 
concerning  the  management,  order,  government  and  direction  of  the  master, 
usher  and  scholars  of  the  free  school  aforesaiil,  and  each  of  them,  for  the 
time  beioi^,  and  of  the  stipend  and  salary  of  the  said  master  and  usher,  and 
touching  and  concerning  all  other  matters  whatsoever  to  the  said  free  school, 
and  the  order,  government,  preservation  and  disposition  of  t6e  rents,  reve- 
nues and  goods  thereof  appointed  for  the  maintenance  of  the  said  school; 
*Arhich  Said  statutes,  decrees  and  orders  so  made  her  said  majes'y  did  therebj 
will,  grant  and  command  should  be  inviolably  observed  from  time  to  time 
for  ever  thereafter.  And  afterwards,  to  wit  on  23d  February,  a.  d.  1743, 
m  and  by  a  certain  instrument  in  writing  bearing  date  a  certain  day,'*  &^9 
»*to  wit  the  3d  day  of  February  in  the  year  last  aforesaid,  and  signed, 
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sealed  and  duly  executed  by  the  persons  hereinafter  mentioned  as  the  major 
part  of  the  said  governors  for  the  time  being,  by  whom  the  common  and 
body  corporate  seal  of  the  said  school  was  duly  affixed  thereunto,  reciting 
that  since  the  granting  of  the  said  letters  patent  no  statutes,  ordinances  or 
decrees  in  writing  had  at  any  time  been  made  by  the  said  governors  of  the 
said  school,  whereby  the  good  intent  of  the  founding  thereof  had  in  many 
instances  been  greatly  obstructed,  and  frequent  unhappy  divisions  and  con- 
tentions had  arisen  about  the  placing  and  displacing  of  proper  masters  in 
the  said  school,  certain  persons  therein  named,  to  wit  Edward  Lewson, 
Robert  Turner  and  Robert  Robinson,  being,  and  therein  described  as,  the 
major  part  of  the  four  governors  of  the  said  school  for  the  time  being,  did 
then  and  thereby,  •by  and  with  the  assent  and  consent  of  the  right  r,y>QQ 
reverend,"  &c.,  <<  Edward  then  Lord  Bishop  of  Durham,  testified  '- 
under  his  episcopal  seal  thereunto  affixed,  the  title  of  the  Earl  of  Westmore- 
land, *named  in  the  said  letters  patent,  being  at  that  time,  that  is  to  say  at 
the  time  of  the  making  of  the  said  instrument,  extinct,  make,  constitute, 
decree  and  ordain  the  several  good  and  salutary  statutes,  constitutions, 
decrees  and  ordinances  thereinafter  and  hereinafter  mentioned,  of  and  con- 
cerning (amongst  other  things)  the  ordering,  governing  and  direction  of  the 
upper  master  and  under  master  and  scholars  of  the  said  school,  and  every 
of  them,  to  be  faithfully  and  inviolably  kept  and  observed  by  them  and  their 
successors,  and  all  and  every  other  person  and  persons  having  any  concern 
in  the  premises  from  time  to  time  for  ever,  according  to  the  true  intent  and 
meaning  of  the  said  letters  patent :  that  is  to  say,  concerning  the  electing, 
appointing,  continuing  and  removing  of  an  upper  master  or  under  master 
of  the  said  school,  they  did  decree,  ordain,  constitute  and  declare  as  follows, 
that  is  to  say :  That  no  man  should  thereafter  be  elected  or  appointed  upper 
master  of  the  said  free  school  except  he  should  be  of  the  full  age  of  twenty- 
four  years  at  the  least,  and  a  person  of  sound  learning,  sober  and  exemplary 
life  and  conversation,  good  morals,  and  duly  qualified  to  teach  and  instruct 
youth  in  the  elements  of  grammar  and  the  Latin  tongue,  and  also  for  the 
right  understanding  of  God's  true  religion :  And  also  except,  before  he  enter 
into  or  execute  the  said  office  of  upper  master,  he  should  he  duly  licensed  and 
allowed  by  the  Bishop  of  Durham  for  the  time  being  or  his  ordinary,  and 
make  and  subscribe  the  declaration,  and  take  the  oaths  by  law  required  in 
•this  behalf."  And,  for  the  encouraging  of  the  students  of  Ox-  j-^^q^ 
^ord  and  Cambridge,  and  promoting  of  sound  learning  in  the  school,  ^ 
they  decreed  and  ordained  that  a  due  preference  and  regard  should  be  given 
*o  any  graduate  student  in  either  of  the  said  universities  who  should  there- 
after ofilr  himself  a  candidate  for  the  place  of  upper  master  whenever  it 
should  be  declared  vacant,  provided  he  should  produce  proper  and  satisfac- 
tory testimonials  of  his  morals  and  abilities  from  the  college  or  society  to 
which  he  does  or  did  belong.  «  And,  for  the  further  encouragement  and 
inducing  of  such  graduates,  or  other  persons  of  known  abilities  and  sound 
learning  in  the  Latin  tongue,  to  accept  of  and  undertake  the  duty  and  office 
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of  upper  master  of  the  said  free  grammar  school,  they  did  (hereby  decree 
ordain«  constitute  and  declare  that  no  upper  master  elected  or  appointed,  or 
to  be  elected  or  appointed,  and  duly  licensed  and  approved  of  in  manner 
aforesaid  y  and  who  should  be  in  the  actual  possessuon  and  exercise  of  the 
said  office  of  upper  master  of  the  said  free  school,  should  at  any  time  or 
times  thereafter  be  displaced,  removed  or  remorable  by  them  or  their  suo> 
cessors  from  the  said  office  of  upper  master  of  the  said  free  school,  unless 
some  good  and  sufficient  cause  of  complaint  or  misbehaviour  should  be  ex* 
hibited  in  writing  against  such  upper  master,  and  signed  by  fhem  or  their 
surcessors,  and  the  same  cause  of  complaint  be  first  allowed  of  and  declared 
by  them  or  their  successors  for  the  time  being  to  be  a  sufficient  cause  to  di»> 
place  or  remove  such  upper  master,  and  not  otherwise."  Averment,  that, 
although  the  said  statutes,  decrees  and  ordinances  thereby  became,  and 
were  at  the  time  of  G.  Wray's  removal,  and  are,  in  full  force  and  efiect, 
and  although  he  had  *been  and  was  duly  qualified,  elected,  ap- 
•I  pointed,  licensed  and  approved  of  in  manner  in  the  said  decrees, 
£c.,  mentioned  and  required  in  that  behalf,  and,  before  and  at  the  time  of 
such  removal,  had  been  and  was  in  the  actual  possession  and  exercise  of 
the  said  office,  <<  yet  no  good  and  sufficient  cause  of  complaint  or  misbe> 
havinur  being  the  same  cause  of  complaint  exhibited  in  writing  against  the 
said  G.  Wray  as  such  upper  master,  and  signed  by  the  governors  of  the  said 
school  for  the  time  being,  that  is  to  say,  the  said  persons  making  the  said 
return,  was  first,  that  is  to  say  before  the  removal  and  displacing  of  the  said 
G.  Wray  as  aforesaid,  allowed  of  and  declared  by  them  to  be  a  sufficient 
cause  to  displace  or  remove  the  said  G.  Wray  from  his  said  office,  accord- 
ing to  the  true  tenor  and  effect  of  the  said  statutes,  decrees  and  orders." 
Verification,  and  prayer  of  judgment  and  a  peremptory  writ. 

Replication,  (protesting  that  the  plea  is  insufficient  in  law.)  That,  before 
the  said  removal  and  displacing  of  G.  Wray,  and  whilst  he  was  such  m»s» 
ter,  &c.,  to  Wit  on,  &c.,  he  the  said  G.  Wray,  under  colour  of  his  said  oflke 
and  his  authority  as  such  master,  did  inflict  improper  and  unreasonably  severe 
corporal  punishment  in  and  upon  one  Thomas  Smith  the  younger,  then  be* 
ing  an  infant  scholar  of  and  at  the  said  school  at  Darlington  aforesaid,  coi»> 
trary  to  the  duty  of  the  said  G.  Wray  as  such  master,  and  contrary  to  the 
rules  and  regulations  then  in  force  for  the  government,  management  and 
direction  of  the  said  school  and  the  master  thereof.  And  that,  before  the 
removal,  &c.,  and  whilst  he  was  such  master,  &c.,  to  wit  on,  &c.,  he  the 
said  G.  Wray,  under  colour,  &c.,  (as  before,)  wrongfully  and  unlawfully 
demanded  and  attempted  wrongfully  to  exact  and  receive  from  one  Maiy 

*^«^n     *Smith,  then  being  the  wife  of  Thomas  Smith  the  elder,  and  mother 
6921  . 

-'     of  the  said  Thomas  Smith  the  younger,  who  was  then  a  scholar  of 

and  at  the  said  school,  a  certain  sum  of  money,  to  wit  one  guinea,  contrary 
to  the  duty,  &c.,  and  contrary  to  the  rules,  &c.  *<  And  the  said  governors 
further  say  that  they  the  said  governors,  having  then  had  notice  of  ^ne  pre- 
mises, and  complaint  thereof  having  been  made  «o  them  by  the  siud  Maiy 
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Smithy  afterwards,  and  before  the  said  removal,"  &c.,  to  wit  on,  &c.,  «  ex- 
hibited a  complaint  in  writing,  signed  by  the  said  governors  respectively,  of 
and  conceramgand  setting  forth  the  said  several  causes  of  complaint  againsft 
the  said  G.  Wray  in  this  plea  above  mentioned,  and  then  caused  the  same 
complaint  in  writing,  so  signed  as  aforesaid,  to  be  delivered  to  the  said  6. 
Wray ;  which  causes  of  complaint  were,  and  each  of  them  was,  good  and 
sufficient  cause  for  removing  and  displacing  the  said  G.  Wray  from  his  said 
office  of  master  of  the  said  school.  And  the  said  governors  further  say  that^ 
the  said  G.  Wray  having  failed  to  answer  or  defend  himself  against  the  said 
complaint  and  charges,  although  he  had  reasonable  time  and  opportunity  so 
to  do,  they  the  said  governors  afterwards,  and  before  the  said  removal," 
&c.,  <<  to  wit  on,"  &c.,  "  did  allow  of  and  declare  the  said  several  causes 
of  complaint  hereinbefore  mentioned,  and  each  of  them,  to  be  sufficient 
cause  to  displace  and  remove  the  said  G.  Wray  from  his  said  office  of  mas^ 
ter  of  the  said  school,  and  did  thereupon  afterwards,  to  wit  on,"  &c.,  «  re* 
move  and  displace  the  said  G.  Wray  from  his  said  office,  in  manner  and  form 
as  in  the  said  return  of  the  said  governors  to  the  said  writ  of  mandamus  is 
alleged,  and  as  it  was  lawful  and  right  for  them  to  do  for  the  cause  afore- 
said. Verification,  and  •prayer  of  judgment  if  a  peremptory  man-  ^^^^^ 
damns  ought  to  be  awarded.  l 

Rejoinder.  That  no  complaint  in  writing,  signed  by  the  said  governors 
respectively,  and  setting  forth  good  and  sufficient  cause  or  causes  of  com- 
plaint, as  in  the  said  replication  mentioned,  was  delivered  to  him  the  said 
G.  Wray ;  and  that  the  said  governors  did  not,  before  the  said  removal, 
allow  of  and  declare  the  same  complaint  or  causes  of  complaint  or  either 
of  them,  so  signed  and  exhibited  as  aforesaid,  to  be  sufficient  causf*  to 
displace  and  remove  him  the  said  G.  Wray,  in  manner  and  form,^  &c« 
Conclusion  to  the  country.     Issue  thereon. 

On  the  trial,  before  Lord  Denman,  C.  J.,  at  the  Durham  Summer  assizes^ 
1842,  a  verdict  was  found  for  the  crown  on  all  the  issues. 

In  Michaelmas  term,  1842,  Wottley  obtained  a  rule  nisi  for  arresting  the 
judgment,  or  for  entering  a  verdict  for  the  defendants  non  obstante  ver^ 
dicto.(a) 

In  Hilary  term,  1843,(6)  Dundas^  Hayioardj  and  Pashky  showed  cause ; 
and  Wortley  and  Joseph  Mdison  supported  the  rule.  It  is  considered 
sufficient  to  refer  to  the  judgment,  and  to  the  arguments  and  judgment  in 
the  Court  of  Error.  Besides  several  authorities,  afterwards  cited  in  the 
Court  of  Error,  and  mentioned  in  the  report  of  the  argument  there,  the 
following  were  referred  to.  Thomas  v.  Howelj  4  Mod.  67  ;  Peyton  v.  Buf]/f 
2  P.  W.  626,  627;  Elaine  v.  Rice,  8  Taunt.  459  ;  Earl  Mounfague  v. 
Earl  of  Bath,  3  Ca.  Ch.  65 }  Rex  v.  Hughes,  3  A.  &  E.  425 ;  The 
Case  of  Sidton's  ^Hospital,  10  Rep.  23  a,  31  a,  34  a ;  ITicks  v.     L  ^^4 

(a)  He  moved  also  for  a  new  trial,  on  the  ground  of  misdirection,  but  the  court  refafed  • 
role.    It  is  not  thought  neoeasary  to  report  the  case  as  to  this  point 

(6)  Before  Loid  Denman,  C.  J^  Patteson,  Coleridge,  and  Wightman,  Js. 
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Lancestonj  6  Vin.  Abr.  266,  Corporations^  (G}  pi.  5,  &c. ;  Com.  Dig.  QmL 
tion,  (D  J,)  (D  7,)  (L  1 ;)  Mo^gndge  v.  Thachjoell,  7  Ves.  36,  69  ;  Ruikr 
V.  Chapman,  8  M.  &  W.  1 ;  Robipwn  v.  Hardcastle,  2  T.  R.  241,  254,781 ; 
Pomery  v.  Partington,  3  T.  R.  665  ;  Winter  v.  Lovedaz,  Carth.  427,  429 ; 
Bex  V.  Morris f  4  East,  17 ;  Rex  v.  Bellringer,  4  T.  R.  710 ;  Rex  v.  MUer^ 
6  T.  R.  268 ;  Blacket  v.  Blizard,  9  B.  &  C.  851  ;  Regina  v.  The  Justica 
of  Cambridgeshire,  7  A.  &  E.  480 ;  Rex  v.  Grimes,  5  Burr.  2598  ;  Little- 
dale,  J.,  in  Lucas  v.J^Tockells,  10  Bing.  157,  186.  Cur.  adv.  vuU. 

Lord  Denman,  C.  J.,  in  Hilary  vacation,  1843,  (February  8th,)  delivered 
the  judgment  of  the  court. 

This  was  a  mandamus  to  the  governors  of  Darlington  school,  to  restore 
a  schoolmaster.  The  return  set  forth  a  charter  of  Queen  Elizabeth,  by 
\i^hich  the  charity  was  founded,  and  which  conferred  on  the  governors  full 
power  to  appoint  the  schoolmaster,  and  to  remove  him,  and  appoint  another, 
according  to  their  sound  discretion ;  the  power  of  appointing  being  in 
general  terms,  and  the  appointment  not  purporting  to  give  an  office  of  free- 
hold. It  then  stated  that  the  prosecutor  had  been  guilty  of  several  acts  of 
misconduct,  specified  in  the  return ;  that  the  governors  gave  him  an  oppor- 
tunity of  disproving  the  charges,  which  he  had  failed  to  do ;  and  that  the 
governors,  in  the  exercise  of  their  best  discretion,  being  convinced  of  the 
truth  •of  the  charges,  and  deeming  him  an  unfit  and  improper 
•I     person  to  be  master,  had  removed  him  from  his  office. 

The  pleas  denied  all  the  specific  facts :  and,  issue  being  joined  upon  them, 
they  have  all  been  negatived  by  the  jury.  But  another  plea  set  forth  a  by-law, 
made  in  the  year  1748,  declaring  certain  qualifications  to  be  requisite  for  a 
master,  and  prescribing  a  certain  process  for  removing  any,  giving  the  master 
a  fair  opportunity  of  being  heard  in  his  defence,  whenever  he  may  be  accused 
with  a  view  to  his  removal,  with  an  averment  that  such  process  had  not  been 
followed  nor  such  opportunity  given  to  the  prosecutor.  Issue  having  been 
taken  on  this  plea,  a  verdict  was  found  on  this  also  for  the  prosecutor. 

But  the  defendants  have  movt^d  for  judgment  notwithstanding  the  verdict 
on  these  points,  arguing  that  the  by-law  is  invalid  in  law,  because  incon- 
sistent with  the  trust  and  power  vested  in  the  governors  by  the  letters 
patent.  (His  lordship  then  read  the  passage  in  the  letters  patent ;  ant^,  p.  634.) 

We  are  clearly  of  opinion  that  this  objection  is  fatal  to  the  validity  of  ihe 
by-law.  We  are  far  from  saying  that  persons  in  authority  ought  not  to  give 
the  fullest  opportunity  of  defence  to  any  of  those  employed  under  them, 
whom  they  may  be  disposed  to  remove  on  complaint  preferred  by  others 
against  them  for  misconduct.  But  they  accept  a  larger  trust,  and  impose 
on  themselves  a  wider  duty,  when  they  undertake  to  govern  the  school  m 
the  manner  required  by  this  charter.  They  are  bound  to  remove  any  master 
whom,  according  to  their  sound  discretion,  they  think  unfit  and  improper 
for  the  office:  and,  as  that  discretion  may  possibly  be  well  exercised  for 
•fiOAi  ^^f^^c**  ^f  various  kinds  not  amounting  *to  misconduct,  so  there 
-'    may  be  misconduct,  incapable  of  proof  by  witnesses,  but  fully  known 
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to  the  governors  themselves,  on  which  they  could  not  abstain  from  exercising 
their  power  of  removing  the  master  without  (he  abandonment  of  their  duty. 

Holding  the  by-law  invalid  for  this  general  reason,  we  need  not  consider 
the  oiher  objection  urged  against  it,  the  want  of  sanction  by  an  Earl  of 
Westmoreland,  no  person  with  that  title  having  been  in  existence  at  the 
time  it  was  ordained. 

But  the  question  does  not  end  here.  The  defendants  have  returned,  not 
only  the  matters  which,  if  proved,  would  bring  the  master  within  the  opera- 
tion of  the  by-law,  but,  further,  that  they,  being  fully  satisfied  of  the  truth 
of  the  charges,  removed  him,  deeming  him  an  unfit  person,  in  the  exercise 
of  their  best  discretion.  And  it  was  contended  that,  as  the  due  conviction 
for  offences  specified  had  been  put  forward  by  the  governors  as  their  reason 
for  dismissing  the  prosecutor,  and  as  that  reason  failed,  their  act  of  dismissal 
remained  without  justification.  But  they  might  be  reasonably  satisfied  of 
the  truth  of  the  charges,  without  possessing  any  means  of  proving  them  by 
evidence:  and,  even  if  they  had  no  charge  before  them,  they  might  still, 
in  the  exercise  of  their  discretion,  remove  him  for  reasonable  cause.  The 
prosecutor  has  denied  the  charges  and  the  trial ;  but  he  does  not  deny  the 
exercise  of  discretion,  which  might  have  been  disproved  in  fact,  as  by 
showing  that  malicious  feelings  against  the  master  were  indulged  by  the 
governors,  or  that  they  had  some  interest  te  serve  in  promoting  another  to 
his  place. 

The  allegation  of  removal  in  the  exercise  of  discretion  is  an  independent 
allegation,  which  the  prosecutor  does  not  deny,  though  it  is  accompanied 
with  reasons  •which,  on  the  trial,  he  disproved.     But  the  power  of 
the  governors  so  to  remove  justifies  their  so  doing ;  and  it  is  not  to     ^ 
be  restricted  by  any  opinion  which  we  may  form  of  the  reasons  on  which 
they  have  been  induced  to  exert  it. 

The  return  is  therefore  good :  and  the  defendants  are  entitled  to  out 
judgment.  They  will,  however,  have  to  pay  the  costs  of  the  issues  found 
in  favour  of  the  prosecutor.  Judgment  for  the  defendants. 

The  judgment  entered  up  was  that :  « because  it  appears  to  the  court 
here  that  the  plea  of  the  said  G.  Wray  by  him  lastly  pleaded  to  the  afore- 
said return  of  the  governors,"  &c.,  <(to  the  said  writ  of  mandamus,  and 
the  matters  therein  contained,  are  bad  and  insufficient  in  law  to  entiile  the 
said  G.  Wray  to  a  peremptory  writ  of  mandamus  in  this  behalf;  therefore 
it  is  considered,"  &c.,  «Mhat,  notwithstanding  the  verdict  found  for  the  said 
G.  Wray  on  the  several  issues  above  joined  as  aforesaid,  yet  that  no 
peremptory  writ  of  mandamus  do  issue  in  this  behalf;  and  the  governors 
of  the  said  free  grammar  school  do  depart  hence  without  day  in  this  behalf; 
and  that  the  said  governors  do  recover  against  the  said  G.  Wray  the  sum 
of  1381.  lOs.  9d.  for  their  costs  and  charges  by  them  laid  out  and  expended 
in  this  behalf." 

The  prosecutor  brought  error  in  the  Exchequer  Chamber,  assigning  error 
in  the  common  form.     Joinder. 
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The  case  was  argued  in  the  vacation  after  last  Trinity  term,  and  in  tbe 
present  vacation,  (a) 
^  ^Paskley  for  the  plaintiff  in  error.     The  plaintiff  is  entitled  to 

-'     judgment  here,  if  the  court  below  might  legally  have  given  judg^ 
ment  for  him  on  the  last  traverse,  ^'hich  alleges  that  Wray ,  before  his  remora!, 
had  not  reasonable  time  or  opportunity  to  answer  the  charges.  The  principle 
is  laid  down  in  Bagg^a  Case^  11  Rep.  93  b,  99  a,  that  although  there  be 
lawful  authority  and  just  cause  to  remove  a  party  chained  with  misconduct, 
yet  if  such  proceeding  was  taken  without  bearing  him  answer  to  what  was 
objected,  or  without  reasonable  warning,  such  removal  is  void  and  shall  not 
bind,  being  against  justice  and  right.     The  same  principle  was  insisted 
upon  in  Bex  v.  Gcskm^  8  T.  R.  209,  where,  to  a  mandamus  requiring  the 
defendant  to  restore  a  parish  clerk,  the  return  stated  dismissal  for  bad 
conduct,  but  did  not  allege  that  the  party  had  been  summoned  to  answer; 
and  Lord  Kenyon  said,  « if  we  were  to  hold  this  return  to  be  sufficient, 
we  should  decide  contrary  to  one  of  the  first  principles  of  justice,  auA 
alteram  pariem,^^    The  rule  is  also  recognised  in  Rex  v.  Fordy  12  Mod. 
453  ;  Rex  v.  Simpson,  1  Srra.  44 ;  Rex  v.  Benn^  6  T.  R.  198 ;  and  Harper 
V.  CarTj  7  T.  R.  270.     [Pabke,  B.   All  those  cases  refer  to  removal,  or 
some  penal  proceeding,  for  cause,  not  to  a  discretionary  removal.     Is  a 
man  obliged  to  call  upon  his  servant  to  answer  charges,  before  he  can 
dismiss  him  ?]     In  Capel  v.  Child,  2  Cro.  &  J.  558,  S.  C.  2  Tyr.  689,  the 
fiishop  of  London  had,  under  stat.  57  G.  3,  c.  99,  s.  50,  appointed  a 
curate  to  perform  the  duties  of  a  parish  church,  those  duties  having,  as  was 
alleged,  been  imperfectly  performed  by  reason  of  the  incumbent's  negli- 
gence,  •and  he  not  having,  on  monition,  nominated  a  curate ;  and, 

•'  although  the  statute  empowered  the  bishop  to  send  out  such  moni* 
tion  if  the  defect  by  reason  of  negligence  appeared  to  him  «« either  of  his 
own  knowledge,  or  upon  proof  by  affidavit,"  the  Court  of  Exchequer  held 
the  monition  irregular,  on  general  principles  of  justice,  because  the  incum- 
bent had  not  been  summoned  to  answer.  This  court,  in  Rex  v.  IVUsonj  3  A. 
&  £.  817,  826,  adopted  the  language  used  in  2  Hawk.  P.  C.  49,  Book  L 
c.  64,  s.  60,  7th  ed. :  « It  is  implied  by  natural  jus  ice,  in  the  eonsiruciioa 
of  all  laws,  that  no  one  ought  to  suffer  an)  prejudice  thereby,  wiihout  having 
first  an  opportunity  of  defending  himself."  Ttiese  considerations  acquire 
more  force  from  the  nature  of  the  present  office.  The  mandamus  does  not 
state  it  to  be  of  freehold :  but  it  is  of  uncertain  duration,  and  may  be  for 
life.  The  charier  gives  to  the  four  wardens  the  power  of  appointing;  a 
ma^er  and  usher,  <<  and  of  removing  the  same  master  or  usher"  **>  from  the 
said  school,  according  to  their  sound  discreiion,  and  of  placing  or  appoint- 
ing other  or  others  more  fit."  That  makes  the  tenure  of  the  office  very 
difierent  from  a  holding  durante  bene  plucito.     Lord  Cosr  says  that,  if  a 

(a)  Juno  34th,  before  Tindal,  C.  J.,  Coltman  and  Erekine,  Js.,  Parke,  Guraey.  and  Roli*e,Bi 
And  November  26th,  before  Tindal,  C.  J.,  Maule  and  Erie,  Js.,  and  Parke,  Aldeiaon,  and 
Bolfe,Ba. 
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lAan  grant  to  another  an  estate  for  »<  as  long  as  the  grantee  dwell  io  such 
^  liouse,"  «  or  until  the  grantee  be  promoted  to  a  benefice,  or  for  any  like 
uncertain  time,  which  time,  as  Bracton  saith,  istempus  indeterminatum :  in 
all  these  cases,  if  it  be  of  lands  or  tenements,  the  lessee  hath  in  judgment 
of  law  an  estate  for  life  determinable,  if  livery  be  made ;  and  if  it  be  of 
rents,  advowsons,  or  any  other  thing  that  lie  in  grant,  he  bath  a  like  estate 
for  life  by  the  delivery  of  the  •deed  :"  Co.  Litt.  42  a.    The  office    j.»-^^ 
BOW  in  question  is  of  this  indeterminate  tenure,  and  differs  from    ^ 
one  held  merely  at  will  and  pleasure  as  in  Digkion^s  Casey  cited  cm 
the  argument  below,  1  Ventr.  77,  82,  S.  C.  1  Sid.  461 ;  Sir  T.  Ray, 
188.     An  office  may,  by  express  terms  of  a  grant,  be  made  subject  to 
removal  ad  libitum;   c^but  generally,  an  officer  shall  not  be  removed 
^without  cause :''  Com.  Dig.  Franchises  (F  32.)    Here  the  master  is,, 
under  the  terms  of  the  charter,  removable  by  the  governors  only  <«  ac- 
cording to  their  sound  discretion.''     [Maule,  J.   What  difference  is  there 
between  <« discretion"  and  ((sound  discretion?''    Parke,  B.  The  only 
question  is  whether,  if  they  think  fit  to  remove  the  master,  they  may  not  dci 
80.    TiNDAL,  C.  J.  If  you  could  put  this  on  the  fiK)ting  of  a  freehold  office, 
it  would  be  different.]    Bracton,  f.  207  a,  lib.  4,  c.  28,  states  a  holdiog 
«( at  liberum  tenementum"  to  be  «  sicut  ad  vitam  tantum  vel  eodem  modo 
ad  tempus  indeterminatum,  absque  aliqul^  cert&  temporis  prsefinitione,  s. 
donee  quid  fiat  vel  non  fiat :"  but,  he  says,  <(  liberum  non  potest  dici  tene- 
mentum alicojus,  quod  quis  tenet  ad  voluntatem  dominorum  precario,  quod 
tempestivd  et  intempestiv^  poterit  revocari."     [Tindal,  C.  J.   You  are 
giving  the  case  of  land  ;  where  there  is  a  livery.]    A  power  to  remove 
according  to  a  sound  discretion  is,  at  any  rate,  not  equivalent  to  a  mere 
arbitrary  power.     Where  parties  are  authorized  <»  to  do  according  to  their 
discretions,  yet  their  proceedings  ought  to  be  limited  and  bound  with  the 
rule  of  reason  and  law  ;"  Hookers  Casey  5  Rep.  99  b,  100  a ;  and  <'  discre* 
tion"  is  defined  according  to  this  rule  in  Callis  on  Sewers,  112.     [Tin* 
DAL,  C.  J.  <<Discretio  est  discemere  per  legem  quid  sit  justum:"  4  Inst. 
•41.]    The  dicta  of  Lord  Coke  on  this  subject  in  4  Inst,  and     r^^r.^ 
BookeU  CasBy  are  adopted  by  Lord  Mansfield  and  Wilmot,     ^ 
J.,  in  Rex  v.  Peters^  1  Burr.  568,  570.     [Parke,  B.   If  the  founder  had 
intenc^d  to  give  an  absolute  power,  could  stronger  words  have  been  used 
than  in  this  charter  ?    Tindal,  C.  J.   What  differeiice  is  there  between 
power  to  remove  at  discretion,  and  at  will  ?]     Natural  justice  makes  a 
distinction.     [Parke,  B.   That  cannot  enter  into  consi<Jera(ion  if  there  is 
a  power  to  be  exercised  at  will.     Alderson,  B.   The  governors  might 
have  found  a  much  fitter  man.     Suppose  they  had  returned  that.     Must  a 
jury  have  been  called  upon  to  say  which  was,  for  ii>stance,  the  best 
scholar  ^]     If  the  governors  had  simply  returned  that,  in  the  exercise  of  a 
sound  discretion,  they  had  removed  the  master,  that  exercise  of  discreiion 
might  have  been  conclusive.     Still  it  ought  to  appear  that  the  party  was 
called  upon  to  answer.     [Parke,  B.   Why  so  i  Suppose  they  thought  him 
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a  heavy,  stupid  man ;  would  there  have  been  any  advantage  in  hearii^ 
him  ?]  That  argument  is,  at  any  rate,  not  open  in  the  present  case,  because 
the  defendants  return  that  Wray,  <<  having  had  reasonable  time  and  oppor- 
tunity'^  to  answer,  «  but  having  notwithstanding  failed  so  to  do,  and  we 
the  said  governors  having  ascertained  and  being  satisfied  of  the  truth  of 
the  said  complaints  and  charges,  and  that  the  said  G.  Wray  was  guilty  of 
the  said  several  offences  and  mu:conduct  so  charged  upon  him  as  aforesaid, 
in  the  exercise  of  our  best  discretion,  and  deeming  the  said  G.  Wray  to  be 
an  unfit  and  improper  person  to  fill  the  said  office,"  discharged  him.  It 
may  be  observed  that  the  exercise  of  discretion  here  is  not  on  a  mere  ques^ 
tion  *of  fitness,  but  on  that  of  Guilty  or  Not  guilty.     [Tindal, 

•I  C.  J.  If  they  had  returned  merely  that  in  the  exercise  of  a  sound 
discretion  they  removed  him,  would  not  that  have  been  a  good  return  ?  and 
does  not  the  maxim  "  utile  per  inutile  non  vitiatur"  apply  ?]  Having  stated 
an  adjudication^  grounded  on  certain  reasons,  they  were  bound  to  show 
that  the  party  to  be  affected  had  an  opportunity  of  combating  those  reasons, 
according  to  the  principle  of  justice  laid  down  in  the  cases  before  cited,  and 
acted  upon  in  Painier  v.  Liverpool  Gas  Company^  3  A.  &  £.  433 ;  Regina 
V.  The  Justices  of  the  West  Ridings  7  A.  &  E.  583  ;  Fisher  v.  iane,  3  Wils, 
297,  and  Bruce  v.  Wait^  I  Man.  &  G.  I.  [Rolfe,  B.  Nobody  disputes 
the  principle ;  the  question  is  if  this  case  comes  within  it.]  In  Regina  v. 
The  Bailiffs  of  Ipswich^  2  Ld.  Ray.  1232,  1240,  on  mandamus  to  restore 
a  party  whom  the  corporation  had  discharged  from  the  office  of  recorder, 
<(  Holt  said  that  if  he  had  been  an  officer  ad  libitum,  the  corporation  ought 
to  have  returned  that,  and  relied  upon  it,  and  it  would  have  been  a  good 
return ;  but  they  could  not  take  advantage  of  that,  when  they  had  returned 
a  cause,  if  the  cause  were  not  sufficient ;  for  it  appeared,  that  they  had  not 
gone  upon  their  power,  and  determined  their  will,  but  put  him  out  for  a 
misdemeanor."  Lord  Ellenborough  uses  language  to  a  similar  eflfect  in 
Rex  V.  The  Bishop  of  London,  13  East,  419,  422.(tf)  [Coltman,  J.  Who 
is  to  try  the  truth  of  the  facts  said  to  be  the  cause  of  dismissal  ?]  A  jury. 
[Coltman,  J.  If  the  governors  have  an  absolute  discretion,  the  opinion  of 
a  jury  cannot  bind  them.]  In  Regina  v.  Smiihj  5  Q.  fi.  614,  although  the 
defendant  returned  that  *ihe  acts  by  which  the  dismissal  was  justi* 

•I  fied  took  place  in  his  own  presence  and  hearing,  this  couit  held 
that  he  ought  to  have  summoned  the  party  to  answer,  for  that  the  conduct 
seen  by  the  defendant  might  have  been  explained  by  witnesses.  [Parke,  B. 
That  was  the  case  of  a  parish  clerk,  which  is  quite  different  from  this.]  The 
dismissal  of  a  schoolmaster  for  misconduct,  without  summons,  was  held  irre- 
gular in  Doe  dem.  Earl  of  Thanet  v.  Gartham,  1  Bing.  357.  The  question 
of  discretionary  rejection  and  amotion  was  discussed,  and  many  authorities 
cited,  in  Rex  v.  The  Mayor  and  Aldermen  of  London,  3  B.  &  Ad.  255, 
where  the  judgments  of  the  court  do  not  go  to  the  length  which  must  be 
contenuea  for  on  the  other  side. 

(a)  bee  icex  ▼.  Tht  ArMishep  of  Canterhury  and  The  Bithop  ofLondonf  15  Eu^  117. 
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Secondly,  judgment  non  obstante  veredicto  could  not  be  entered  up  ia 
this  ease.  If  the  last  plea  to  the  return  was  bad,  a  repleader  should  have 
been  ordered.  Judgment  non  obstante  veredicto  is  given  for  a  plaintiff 
only,  never  for  a  defendant ;  and  is  awarded  where  there  is  a  confession 
and  a  bad  avoidance ;  Lambert  v.  Taylor^  4  B.  &  C.  138,  152;  Staples  v. 
Beydan,  2  Ld.  Ray.  922,  924.  In  Tryon  v.  Carter,  2  Stra.  994,  where 
the  plaintiflT  had  replied  to  an  immaterial  plea,  and  the  issue  was  found  for 
him,  the  court  ordered  a  repleader :  and  that  case  was  recognised  as  autho- 
rity in  Rex  v.  Philips^  1  Burr.  292,  302.  [Parke,  B.  The  principle  is, 
that,  where  there  is  an  express  confession  but  no  avoidance,  judgment  shall 
be  given  for  the  opposite  party.  Is  there  any  authority  for  saying  that  that 
does  not  apply  to  a  piaintiiT's  as  well  as  a  defendant's  pleading?]  No  in* 
stance  appears  in  which  it  •has  been  so  held.  In  JVorris  v.  Staps,  r,„^^ 
Hob.  210,  5th  ed.,  an  issue  on  Nil  debet  was  found  for  the  plain-  ^ 
tiUs,  but,  by  reason  of  gross  faults  in  the  declaration,  judgment  was  given 
against  them  <<  quod  nihil  capiant  per  breve :"  it  does  not  appear  to  have 
been  judgment  non  obstante  veredicto.  [Parke,  B.  There  was  no  confes- 
sion ill  that  case.]  In  Rand  v.  Vauglian,  1  New  Ca.  767,  cited  in  2  Archb. 
Pract.  1108,  (7th  ed.)  Tindal,  C.  J.,  thought  that  a  defendant,  after  ver- 
dict against  him,  could  not  have  judgment  entered  in  his  favour,  non 
obstante.  [Tindal,  C.  J.  I  said  only  that  the  court  was  not  aware  of  any 
instance.  Parke,  B.  There  was  no  confession  in  that  case :  it  occurred 
before  Gwynne  v.  Bumelly  in  Dom.  Proc.  6  New  Ca.  453,(a}  in  which  the 
law  on  this  subject  was  so  fully  considered :  and  the  dictum  referred  to  was 
not  necessary  to  the  decision.]  Fitz.  Abr.  Part  2, 158  a,  Repled,  pi.  17, 18, 
shows  that,  where  the  issue  on  a  bad  replication  has  been  found  for  the 
plaintiff,  a  repleader  has  been  awarded.  [Parke,  B.  If  the  plaintiff,  by  a 
bad  replication,  confesses,  and  does  not  avoid,  the  matter  pleaded,  I  cannot 
see  why  there  should  not  be  judgment  non  obstante  veredicto,  as  well  as 
where  the  defendant  makes  the  same  fault  in  his  plea.]  In  Stephen  on 
Pleading,  106, 107,  (5th  ed.)  and  other  books,  judgment  non  obstante  vere- 
dicto is  described  as  the  plaiutiflT's  remedy,  and  arrest  of  judgment  the 
remedy  of  the  defendant.  In  2  Roll.  Abr.  99,  tit.  Judgment^  (D)  pi.  2,  an 
instance  is  given  where,  in  debt  on  bond,  the  defendant,  by  his  plea, 
acknowledged  the  sealing  and  delivery,  but  alleged,  for  an  insufficient 
reason,  that  the  •instrument  was  not  his  deed ;  an  issue  on  that  j-^-^- 
averment  was  found  for  the  plaintiff;  and  the  court  held  that  the  ^ 
plaintiff  could  not  have  judgment  on  the  verdict,  but  might  on  the  confes- 
sion. [Parke,  B.  That  is  the  meaning  of  judgment  non  obstante  vere- 
dicto. And  why  may  not  it  be  for  a  defendant  as  wtll  as  for  a  plaintiff?] 
The  practice  appears  to  have  been  otherwise.  Pleadings  are  set  out  in 
Co.  Entr.  41  a,  Action  sur  le  case^  pi.  33 ;  676  b,  TrespaSj  pi.  19 ;  in  which 
a  repleader  is  awarded  on  an  insufficient  replication.     [Parke,  B.    Sup- 

(a)  8ee  CoiKfit  t.  Gwynne,  0  BiDg.  644,  in  C.  B.;  Gwynne  ▼.  Bumell,  in  Exck  O, 
2NewC.7. 


705  Reg,  v.  Gov.  of  Darlington.  M.  V.  1844. 

pose,  in  debt  on  bond,  a  release  were  pleaded,  and  the  replication  admitteil 
the  release,  but  alleged  that  it  was  not  on  parchment :  it  could  not  be  ne» 
cessary  to  award  a  repleader,  a  good  defence  being  admitted.]     In  note(6i 
and  note  (h)  to  Bennet  v.  Holhechy  2  Wms.  Saund.  319  d,  6th  ed.,  judg- 
ment non  obstante  veredicto  seems  to  be  treated  as  applicable  only  Xo  the 
case  of  an  insufficient  plea.     In  BonhanCs  Case^  8  Rep.  107  a,  120  b,  it  is 
laid  down  that,  «  when  the  plaintifi'  replies,  and  by  his  replication  it  appears 
that  he  has  no  cause  of  action,  there  he  shall  never  have  judgment:  but 
when  the  bar  is  insufficient  in  matter,  or  amounts  (as  the  case  is)  to  a  con- 
fession of  the  point  of  the  action,  and  the  plaintifl*  replies,  and  shows  the 
truth  of  the  matter  to  enforce  his  case,  and  in  judgment  of  law  it  is  net 
material,  yet  the  plaintiflf  shall  have  judgment.'^    The  consequence  to  the 
plaintiff,  where  a  verdict  is  given  for  him,  but  it  appears  on  the  whole 
record  that  he  has  no  cause  of  action,  is  stated  also  in  BlackamoreU  Case, 
8  Rep.  156  a,  163  a,  to  be  merely  that  «he  shall  never  have  judgment." 
In  Molineux  v.  Molineux,  Jenk.  102,  2d  Cent.  pi.  99,  S.  C.  Yelv.  169, 
•'joai     ^^^^^^^^  ^^^  given  of  judgment  *for  the  plaintiff  founded  on  con- 
^     fession,  notwithstanding  verdict  for  the  defendant.(a) 
Thirdly,  the  plaintiflf  in  error  is  at  all  events  entitled  to  judgment  on  the 
special  plea.     The  by-law  there  set  forth  might  reasonably  be  made  for 
eiTecting  the  founder's  intention,  and  might  therefore  have  been  enacted 
by  the  governors  independently  of  any  special  authority,  and  by  the  power 
inherent  in  a  corporation,  according  to  the  doctrine  recognised  in  Tk 
Chamberlain  of  LondorCs  Casey  5  Rep.  62  b.     In  the  argument  below, 
Child  V.  Hudson^ s  Bay  Company ^  2  P.  Wms.  207,  was  cited  on  this  point; 
but  LiTTLEDALE,  J.,  says,  in  Rex  v.  Westtooodj  4  B.  &  C.  781,  799,(*) 
« that  was  a  corporation  established  for  a  particular  purpose,  and  the  by-law 
they  made  was  out  of  the  purposes  for  which  they  were  incorporated,  and 
therefore  they  could  not  make  such  a  by-law."     The  decision  in  Rex  v. 
Westwoody  establishes  the  right  of  modifying  institutions  by  means  of  by- 
laws  in  greater  latitude  than  is  required  here.     The  only  real  innovation, 
material  to  this  argument,  introduced  by  the  present  law,  is  that  the  noa^iter 
shall  not  be  dismissed  without  a  complaint  in  writing,  to  be  allowed  of  by 
the  governors.     A  written  complaint  is  more  appropriate  to  the  proceedings 
of  a  corporation  than  one  made  orally.     [Parke,  B.   It  is  not  said  that  the 
complaint  shall  be  exhibited  to  the  schoolmaster.]    No  prior  rights  are 
infringed  by  this  law.     Some  regulation  of  the  power  to  dismiss  was  neces* 
•Trvn     ^^y  ^^^  ^^^  good  •government  of  the  institution.     The  distinction 
-■     between  by-laws  introducing  an  undue  restraint  and  those  which 
merely  regulate,  has  been  often  pointed  out  in  cases  where  trades  were 
affected,  as  Green  v.  Mayor  of  Dwrhanij  1  Burr.  127, 131 ;  and  it  applies 

(a)  This  point  wit  Dot  vgued  on  the  other  aide ;  hot  Wortley  nfisned  to  Dm  ▼•  Mvn"^ 
ham,  Plowd.  60,  66,  and  TUly  and  Wodifg  Caae,  Yearb.  Hit  7  Ed.  4,  £  31  A.  pL  18»<^ 
iited. 

(b)  See  Rex  ▼.  Wethoood,  7  Bing.  1,  judgment  of  K.  B.  tffirmed  on  enor. 
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to  Ihe  regulation  of  other  rights,  as  appears  rrom  Com.  Dig.  Sy-Zow,  (6  2.<) 

But,  further,  if  the  special  authority  was  necessary  in  this  case,  it  has  been 

well  pursued.     The  by*Iaw  is,  according  to  the  terms  of  the  charter,  a  good 

and  salutary  statute;  and  the  directions  of  the  charter  have  been  sufficiently 

complied  with  in  making  it.    It  was  made  by  the  major  part  of  the  go- 

Temors :  and  a  majority  may  bind  the  whole  of  a  public  body ;  Rex  v. 

The  Justices  of  Warvokkshire,  6  A.  &  E.  878 ;  and  WUkiMon  v.  Malinj 

2  Cro.  &  J.  636,  S.  C.  2  Tyr.  544,  shows  that  this  is  an  institution  of  a 

public  character.     [Rarke,  B.    All  must  be  summoned  to  attend.]    That 

being  done,  the  ms^ority  might  act  for  all.     Grindley  v.  Barker^  1  B.  &  P. 

229,  and  CorHs  v.  ?%«  Kent  WcUrworks  Company ^  7  B.  &  C.  314,  also 

support  this  proposition.    It  is  true  that  the  charter  gives  the  power  of 

making  by-laws  «  with  the  assent  of  the  Earl  of  Westmoreland  and  Bishop 

of  Durham  for  the  time  being,"  and  here  the  bishop  only  assented.    But 

the  earl's  title  had  become  extinct ;  and,  <'  where  a  condition  of  a  bond,^* 

&c.,  « is  possible  at  the  time  of  the  making  of  the  condition,  and  befora 

the  same  can  be  performed,  the  condition  becomes  impossible  by  the  act  ctf 

God,  or  of  the  law,  or  of  the  obligee,  &c.,  there  the  obligation,  &c.,  is 

saved:"  Co.  Litt.  206  a;  Com.  Dig.  CcmdiUon  (D  1),  (D  7.)  [Parke,  B. 

This  is  a  condition  precedent,  which  makes  a  difierence.    But,  if  the  power 

^ras  defunct  *by  the  death  of  one  party  who  should  have  assented,     r^^Aa 

probably  the  common  law  authority  revives.]    If  it  has  become     ^ 

impossible  to  execute  the  power  given  to  a  corporation  by  charter,  and  the 

thing  to  be  done  is  incident  to  the  being  of  such  corporation,  it  may  be  done 

under  their  common  law  authority ;  an  instance  is  given  in  1  Roll.  Abr. 

513,  Corporations^  (G)  pi.  6.     [Parke,  B.    The  material  question  here  is, 

tvbeiher  the  by-law  was  an  improper  limitation  of  the  charter  authority,  or 

a  carrying  of  it  out.]     Looking  to  the  nature  of  this  appointment,  the  direc* 

tions  given  as  to  the  kind  of  person  who  shall  be  appointed,  and  all  the 

other  circumstances,  the  law  appears  reasonable.    It  allows  the  governors, 

not  an  arbitrary  exercise  of  discretion,  but  one  which  may  be  explained  in 

"writing.     Even  supposing  that,  notwithstanding  the  extinction  of  the  ear-'s 

title,  the  power  under  the  charter  still  survived,  the  case  is  within  the  autho^ 

rities  which  lay  it  down  that,  where  a  condition  cannot  be  pursued  literally^ 

a  fulfilment  as  near  the  intent  as  may  be,  if  it  substantially  accomplish 

the  intent,  shall  suffice :   Litt.  sect.  352,  JiUomey  General  v.  Whitchurch'^ 

3  Ves.  141 ;  Attorney  General  v.  BouUbee,  2  Ves.  Jun.  380,  387,  8.     The 

cases  on  this  subject  are  reviewed  in  Cherry  v.  Motif  1  Mylne  &  C.  123. 

As  to  the  consequences,  where  two  persons  are  nominated  to  execute  a 
^st,  and  the  nomination  fails  as  to  one,  Pashley  cited  Edwards  v.  The 
Bishop  of  Exeter^  5  New  Ca.  652. 

Wortley,  conUi.  First :  all  the  traverses  are  immaterial.  The  facts  denied 
by  the  first  four  traverses  are  not  directly  alleged  in-  the  return  as  having 
been  committed,  *but  are  recited  merely  as  subjects,  of  the  complaint  r^mr^ 
made  to  the  governors.    It  is  directly  averred  that  Wray  did  not    ^    ^ 

VOL.  VI.  51  2  L  2 


709    Regt.  v.  Gov.  of  Darlington  School  iif .  V.  1844. 

always  behave  or  conduct  himself  well  as  master ;  but  the  miscondact  is 
not  alleged  to  have  been  « ia  that  '*  he  absented  himself,  or  did  the  other 
acts  complained  of;  and  no  issue  is  taken  on  the  general  averment  in  the 
return  that  he  did  not  always  behave  himself  well.  Nor  does  Mr.  Wray 
traverse  the  allegation  that  complaint  was  made  as  stated  in  the  return. 
The  ground  of  dismissal  shown  by  the  return  is,  substantially,  that  the 
governors  dismissed  Wray  in  the  exercise  of  their  best  discretion,  and 
believing  him  an  improper  person  to  be  master.  If  he  meant  to  allege  that 
the  dismissal  really  originated  in  mere  caprice,  be  might  have  traversed  the 
exercise  of  sound  discretion.  Had  the  matters  here  traversed  been  returned 
before  the  extension  of  stat.  9  Ann.  c.  20,  s.  2,  by  s?at.  1  W.  4,  c.  21,  a.  3, 
an  action  would  not  have  lain  for  falsely  returning  them ;  and  the  former 
statute,  s.  2,  only  enables  the  prosecutor  of  the  mandamus  <<  to  plead  to, 
or  traverse  all  or  any  the  material  facts ;"  it  does  not  let  in  any  answer  to 
the  return  which  would  not  have  availed  before.  The  effect  of  the  statute 
in  this  respect  is  pointed  out  in  Rex  v.  The  Mayor  and  Aldermen  of  London^ 
3  B.  &  Ad.  255,  279-281.  Here  the  discretion  of  the  governors,  if  rea- 
^uably  exercised,  is  absolute :  the  very  fact  of  complaint,  or  of  a  suspicion 
existing,  might  warrant  them  in  dismissing  the  master.  Indeed  the  words 
of  the  charter  cited  in  the  return  seem  to  authorize  a  dismissal  even  if 
another  master  be  found  more  fit  than  the  person  officiating.  It  is,  however, 
contended  on  the  other  side  that,  even  where  the  •power  to  remove 
-I  is  discretionary,  the  person  to  be  removed  must  have  notice,  and 
the  option  of  being  heard  in  defence.  The  words  of  the  charter  seem  large 
enough  to  exclude  this  necessity:  but  it  is  argued  that,  notwithstanding 
such  general  words,  there  must  be  a  cause  of  dismissal  shown,  and  an 
opportunity  of  discussion  given.  Com.  Dig.  Franchises^  (F  32,)  which  was 
cited  to  this  point,  does  not  bear  out  the  proposition.  Dyer  332  b,  in 
marg.  is  there  referred  to  as  showing  that  <(  generally,  an  officer  shall  not 
be  removed  without  cause.  Though  the  charter  s^iys,  generally,  that  he 
may  be  removed."  But  in  Tompson  v.  Edmonds^  3  Dy.  332  b,  note  (28), 
which  seems  to  be  the  case  relied  upon,  the  ground  of  decision  was  that 
the  party  removed  was  an  officer  of  the  king.  Where  a  power  simply 
discretionary  is  given,  it  must  be  fairly  exercised ;  but  no  cause  need  be 
/shown ;  and  therefore  it  is  useless  to  summon  the  party ;  for  those  who 
exercise  the  discretion  might  allege  that  they  had  so  done,  and  would  not 
be  bound  to  state  the  accusation.  Wherever  it  has  been  held  necessary  to 
show  a  cause,  the  office  has  been  freehold;  Bagg^s  Case^  11  Rep.  93  bj 
^see  98  b,)  (where  this  ground  is  expressly  taken,)  and  Rex  v.  Gas/an^ 
8  T.  R.  209,  are  instances.  In  Regina  v.  Vte  Bailiffs  of  Ipswich^  2  Ld.  Ray. 
1232,  where  the  party  displaced  was  recorder,  and,  on  mandamus  to  restore, 
it  was  argued  for  the  corporation  that  he  was  an  officer  ad  libitum,  but  this 
was  not  stated  in  their  return.  Holt,  C.  J.,  said  that,  'Uf  he  had  been  aa 
officer  ad  libitum,  the  corporation  ought  to  have  returned  that,  and  relied 
iipon  it,  and  it  would  have  been  a  good  return ;  but  they  could  not  take 
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sdrantage  of  that,  ivhen  they  bad  returned  a  cause,  *if  the  cause  .^^ 
"were  not  sufficient;  for  it  appeared,  that  they  had  not  gone  upon  *• 
their  power,  and  determined  their  will,  but  put  him  out  for  a  misdemeanor." 
In  Rex  V.  The  Mayor  of  Oxford^  2  Salk.  428,  where  the  question  arose,  (at 
to  a  town  clerk,)  <<  whether  a  person  that  was  only  tenant  at  will  should 
baye  a  peremptory  mandamus,"  the  court  said :  «  We  do  not  determine 
whether  there  ought  to  be  a  good  cause,  or  not,  for  such  removal ;  but 
suppose  it  may  be  without  cause,  yet  still  they  must  determine  their  will : 
Now  they  do  not  return  a  determination  of  his  office  by  their  will,  as  the 
reason  why  they  do  not  admit  him,  but  the  special  matter  of  his  not  taking 
the  oaths ;  therefore,  since  his  office  continues,  and  this  excuse  is  insufficient, 
be  ought  to  be  restored."  To  say  that,  where  a  discretion  is  exercised,  the 
grounds  must  be  stated  and  discussed,  is  in  effect  transferring  the  discretion 
from  those  in  whom  the  charter  vests  it  to  this  court.  In  Rex  v.  Mayor  of 
Siraiford  upon  Avon^  1  Lev.  291,  S.  C,  as  Dighton^s  Case^  1  Ventr.  77, 
cited  p.  700,  antd,  a  mandamus  issued  to  restore  a  town  clerk ;  the  corpo- 
ration returned  that  by  charter  they  might  choose  a  town  clerk  durante 
beneplacUOf  and  that  they  had  removed  him ;  for  which  they  assigned  no 
cause,  nor  summons  to  answer ;  and  the  court  held  this  return  good,  saying 
« it  is  to  no  purpose  to  summon  him  to  answer,  whom  they  may  remove 
without  a  crime."  Rex  y.JtndoveTf  1  Ld.  Ray.  710,  is  to  the  same  point : 
and  the  principle  of  those  decisions  is  upheld  in  Rex  v.  The  Bishop  ofLon^ 
«ton,  13  East,  419,  422,(tf)  and  Rsx  v.  The  *Bishop  of  Gloucester^ 
2  B.  &  Ad.  158.  If  the  judgment  were  exercised  partially,  or  L 
proceeded  upon  a  cause  manifestly  and  on  the  face  of  the  transaction  absurd, 
that  would  be  no  exercise  of  discretion  at  all.  The  argument  for  Mr.  Wray, 
if  applicable  to  this  case,  would  extend  to  the  dismissal  of  a  servant:  but 
it  has  been  held  in  such  cases  that,  if  there  was  cause  of  discharge  known 
to  the  master  at  the  time,  the  proceeding  is  justified,  though  the  cause  relied 
upon  was  not  then  alleged,  but  a  diflerent  one  was:  Ridgway  v.  The  Hun- 
gerford  Market  Company,  3  A.  &  £.  171 ;  Baillie  v.  Kell,  4  New  Ca.  638 ; 
Cussons  V.  Skinnerj  11  M.  &  W.  161.(i)  The  schoolmaster  here  is  in  the 
situation  of  a  servant ;  the  foundation  is  primarily  for  the  benefit  of  the 
children,  not  for  his. 

( Worthy  was  heard  thus  far  on  June  24th ;  and  the  court  then  adjourned. 
On  November  26th,  the  court  being  partly  composed  ot  judges  who  were 
not  present  on  the  former  day,  Pashky  was  desired  to  rebtate  the  leading 
points  of  his  argument,  which  he  did ;  and  the  court  saia  they  would  take 
time  to  consider  whether  they  should  hear  Wortley  farther.  Pashley,  on 
this  occasion,  added  the  following  arguments  in  reply(c)  to  those  of 
Wortley.) 

.     (a)  See  Xex  ▼.  77^  ArMUhcp  of  Canterbury  and  The  Buhap  of  London^  15  Eeefe,  117. 

(b)  See  Mereer  t.  Whail,  5  Q.  B.417. 

(e)  He  dflo  added  some  obeerratioiii  not  itricdy  in  replay  which  have  been  inoorponted  with 
ihtf  pnoeding  wswnent 
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It  was  not  necessary  to  trairerse  (be  allegatidn  fhat  Wray  did  not-ahrfl^ 
oehave  or  conduct  himself  well  as  master:  nor  could  it  have  been  property 
traTersed,  for  It  Was  too  indefinite  to  call  for  an  answer,  no  specif 
'^^J     "facts  being  staited ;  T^mm  v.  Stuart,  1  T.  R.  748;  mwmtin  y. 
Bailey,  2  Ghitt.  Rep.  665 ;  Hiekinbotkam  r.  Leadk,  10  M.  &  W.  361.     It 
is  argued  on  the  other  6ide  that  tbie  return,  alleging  a  dismissal  by  the 
governors  *<  in  the  exercise  of"  their  «<  best  discretion,"  they  «  deeming 
the  said  G.  Wray  to  be  an  unfit  and  improper  peirson,"  &c.,  is  sufficiedl, 
the  exercise  of  a  sound  discretion  not  being  traversed.     But  this  tfrgUmeot 
is  not  borne  out  by  the  charter.     The  words  are  different  iVom  those  in  Rtae 
V.  The  Mayor  of  Oxford,  2  Salk.  428,  Where  the  town  clerk  was  to  hold 
«at  the  will"  of  (he  mayor  and  aldermen  ;  in  Rex  r.  The  Mayor  of  Sra^ 
ford  upon^von,!  Lfev.  291,  where  the  town  derk  was  -to  be  chosefr 
durante  beneplacitb;   and  in  Rex  v.^ndiover,  I  Ld.  Ray.  710,  where  ttit 
obarter  authorized  the  corporation  to  remove  -  Common  couticilmen  *<p0r 
discretioni?s suas  toties quoties ^tquandorunqne  illis placuerit."   In  Hegina 
T.  7%e  Bishop  of  Gloucester,  2  B.  &  Ad.  158,  the  decision  was  that  the 
court  would  not  call  upon  the  bishop  by  mandamus  to  exercise  bis  di8cn^' 
lion  in  a  particular  way;  and  that  was  sufficient  for  the  deteVttiiBatiffti 
of  the  casie.    The  dictum  in  Com.  'Dig.  Franckisies,  (F'32,)  that  <<  an  officer 
shall  not  be  removed  without  cause,"  is  not  stated  there  as  depending  bit 
T\nnpson  v.  Ednionds,  S  Dyer,  332  b,  note  (28,)  referred  to  in  the  next 
line ;  though  the  reason  given  in  that  case,  that  the  party  was  an  officer  df 
the  king,  may  extend  to  the  case't^here  an  officer  eknanates  from  the  king^s 
charter.     The  defendants,  in  their  return,  treat  the  place  of  schoolmaster 
as  an  office  which,  according  to  Lord  Ellgnborough  in  Rex  v.  Mer^aM, 
7  East,  167,  171,  ««raust  be  derived  either  immediately  or  •metli- 
-■    ately  from  the  crown,"  Unless  constituted  by  statute.     [Pabkb,  &. 
This  cannot  make  the  place  of  schoolmaster  here  equivalent  to  a  freehold 
office ;  it  is  no  matter  what  they  call  him.]     Ridgway  v.  The  Hungerfofd 
Market  Company,  3  A.  '&  E.  171,  and  the  other  cases  cited  as  to  dismissal 
of  servants,  show  that  a  master  may  discharge  his  servant  if  he  has  a  good 
cause,  though  he  did  not  state  it  to  the  servant  or  really  act  upon  it,  but  not 
that  he  may  assign  one  cause  in  pleading  and  rely  upon  another.     Thf. 
material  words  in  Tilly  and  Wody^s  iJase,  Yearb.  Hil.  7  ed.  4,  f.  31  A. 
pi.  18,  are  that  the  plaintiiST  «<  shall  not  have  judgment ;"  which  goes  no 
farther  than  the  language  of  AmAam's  Cose,  8  Rep.  120  b,and  means  only 
that,  under  the  circumstances  pointed  out,  Judgment  ^hall  be  arrested. 

Cbr.  ado.  mUi, 

TiNDAL,  C.  J.,  now  delivefred  the  judgtn^nt  of  fSe  court. 

The  first  and  principal  ground  of  objection  taken  by  the  plaintfiTment^* 
against  the  validity  of  the  judgment  given  by  the  court  below  is  this :  that 
the  return  to  the  Writ  bf  mandamus,  IMrhto  tak«n  h  et>nneetton  ^trhh  the 
finding  of  die  jury,  set  oat  upon  the  record,  fortiishes  no  legal  groand  for 
the  removal  of  the  plaintiff  from  bis  office  of  schoolmasttsr,  and  tlittt| 


quentlf,^  the  judgment  of  the  cpurt  below  ought  to  have  been  given  for  the 
«fown.  The  plaintiff  in  error  contends,  that,  upon  the  proper  construction 
9f  the  letters  patent  of  Eli^abeth^thescbpolmaster  is  appointed  during  good, 
l^ehaiviour  at  least,  so  that  he  had  in  ooQteinplation.  of  law  a  freehold  in  his 
office,  and  that,  upon  the  authority  of  Bagg^s  *Castfj  11  Rep.  93  b. 
Dr.  Gmkm'^  Case^  8  T.  B-  209,  aad  others  cited,  the  plaintiff  could  ^  '  ^^ 
l^t  be  legally  amoved  without  being  summoned  to  answer  the  charge,  nor, 
without  having  a  reasonable  time  to  answer,  nor,  lastly,  without  proof  of  the 
charges  bj^ought  ag^ost  him:  all  which  steps  are  found  by  the  jury  not  to 
b.av.e  existed  in  this  case. 

And,  if  this  is  the  true  construction  of  the  charter  of  foundation,  if  the^ 
office  of  the  schoolmaster  resembled  that  of  a  freeman  of  a  borough,  which 
was  Bagg^s  Casey  who  accoi^diog  to  the  report  of  liord  Coke,  U  Rep.  98  b, 
had  «^  a  freehold  in  his  fteedpm  Sf)r  his  life,  aad  with  others,  in  their  polinc 
capacity,"  «<  an  iohedtaace  iii  the  lands  of  the  sai^l  corporation,"  or  if  the 
pffice  of  schoolmaster  resembled  that  of  a  parish  clerk  which  was  the  subject 
Qf  discussioa  in  Br.  Gaskin^s  Ca9e,  the  in&reuce  drawa  from  those  cases 
V^igbt  be  correct.  But,  looking  to  the  teru»9.of  rhe  letters  patent  of  Queei^ 
{Hizabethy  we  think  the  office  in  question  Is,  in  its  original  creation,  deter- 
minable at  the  sound  discretion  of  the  governors  whenever  such  discretion 
is  expressed,  and  that  it  is  in  all  its  legal  qualities  and  consequences  not  a 
freehold,  but  an  oS^e  ad  libUum  only.  The  governors  would  be  guilty  of 
yiiscondiict,,  might  perhaps  render  themselves  liable  to  a  criminal  prosecu-^ 
tion,.  if  they  exercised  their  discretion  of  removal  in  an  oppressive  manner, 
or  from  any  corrupt  or  indirect  motive :  but  we  see  nothing  that  is  to  restraia 
them  from  exercising  such  discretionary  power  whenever  they  honestly 
think  it  proper  so  to  dp.  The  letters  patent,  after  incorporating  the 
governors,  expressly  give  them  the  power  of  nominating,  from  time  to  time, 
a  ^ma^ter  of  the  said  school «« so  of.en  as  to  them  and  their  sucessors,  r^^^rt 
or  the  major  part  of  them,  occasion  them  moving  thereto,  should  ^ 
appear,  and  of  removing  the  same  mader^^  &c.  ^^/rom  the  said  school^ 
9ficording  ta  their  sownd  discretion^  and  of  placing  or  appointing  other  or 
jQthere  more  fit  in  their  stead  or  steads.^^  The  founder  had  an  undoubted 
i^ght  to  repose  this  large  confidence  in  the  governors,  if  she  thought  proper : 
%ntl  she  appears  to  have  intended  so  to  do  without  subjecting  the  exercise 
of  this  discretion  either  to  the  judgment  of  any  visitor  or  of  any  jury ;  and, 
^'the  master  was  appointed  ad  libitum,  as  we  think  he  was,  it  is  clear  he 
was  removable  without  any  summons  or  hearing  of  him ;  Rex  v.  Mayor 
of  Strafford  on  ^oon^  1  Lev.  291.  And  there  seems  nothing  unreasonable 
IM  the  founder's  giving  such  authority  to  the  governors.  For  there  may  be 
Viany  causes  which  i^ender  a  man  altogether  unfit  to  continue  to  be  a  schooi* 
inaster,  whii'h  caii,not  be  maile  the  subject  of  chartre  before  a  jury,  or  other* 
wise  of  actual  proofl  A  general  want  of  repu  a'ion  in.  the  neighbourhood,  the 
^ery  suspicions  that  he  has  been  guilty  of  the  offences  stated  against  him  in 
tke  leturo^  the  common  belief  of  the  truth  of  such  charges  amongst  the 
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neighbours,  might  ruin  the  well-being  of  the  school  if  the  master  was  con- 
tinued in  it,  although  the  charge  itself  might  be  untrue,  and  at  all  events 
the  proof  of  the  facts  themselves  insufficient  before  a  jury.  Many  other 
grounds  of  amoval  fully  sufficient  in  the  exercise  of  a  sound  discretion  might 
be  suggested. 

Such,  therefore,  appearing  to  us  to  be  the  meaning  of  the  letters  patent, 
and  there  being  an  express  allegation  •in  the  return  that  the  goveraois 
•I  did,  in  the  exercise  of  their  best  discretion,  and  deeming  the  plaio- 
tiffto  be  an  unfit  and  improper  person  to  fill  the  said  office  of  master,  remove 
and  displace  him  therefrom,  which  allegation  is  not  traversed  or  denied  in 
the  plea,  we  think  the  several  issues  raised  were  altogether  upon  immaterial 
points,  and  that,  notwithstanding  the  findingof  the  juiyon  those  issues,  the 
return  is  virtually  and  substantially  a  good  return. 

It  was  in  the  second  place  argued  by  the  plaintiff  in  error  that,  however 
the  case  might  have  stood  upon  the  original  letters  patent,  yet,  as  the 
governors  had  in  fact  found  a  by-law  regulating  the  mode  of  appointment  to 
the  office  of  master  of  the  grammar  school  and  of  the  displacing  of  him 
from  that  office,  and  as  the  jury  had  found  that  the  requisites  prescribed  by 
such  by-law  to  be  observed  before  the  master  could  be  displaced  had  not 
been  complied  with  in  this  instance,  therefore,  at  all  events,  the  plaintiff 
was  entitled  to  his  peremptory  mandamus.  But  we  think  the  governors  for 
the  time  being  had  no  authority  under  the  letters  patent  to  make  such  by-law 
so  as  to  bind  their  successors  in  the  execution  of  their  duty  :  nothing  cao 
be  better  established  than  that  a  by-law  by  a  corporation,  which  alters  the 
constitution  of  the  corporation,  is  void  ;  and  upon  the  same  principle  a  by- 
law which  restrains  and  limits  the  powers  originally  given  to  the  governors 
by  the  founder  himself  we  think  must  be  bad.  Here  the  governors  had  the 
power  given  to  them  by  the  founder  of  removing  the  master  from  the  said 
school  according  to  their  sound  discretion,  and  of  placing  and  appointing 
another  more  fit  in  his  stead.  And  we  think  this  power  is  manifestly 
impaired  and  diminished  in  a  degree  that  may  be  materially  detrimental 
•■71  ft!  *^^  ^^^  exercise  for  the  interests  of  the  school,  by  introducing,  two 
-■  centuries  afterwards,  the  necessity  of  exhibiting  a  complaint  in 
writing  agninst  the  master  signed  by  the  governors,  and  the  further  necessity 
that  the  same  cause  of  complaint  should  be  first  allowed  of  and  declared 
by  th^  governors  a  sufficient  cause  for  displacing  the  said  master.  And  we 
therefore  think  the  second  ground  of  objection  taken,  namely,  that,  by 
reason  of  the  requisites  of  the  by-law  having  not  been  complied  with,  the 
return  to  the  mnndamus  must  be  held  a  bad  return,  altogether  fails. 

The  last  ground  of  objection  is  that  the  judgment  of  the  court  below  is 
bad  in  law,  inasmuch  as  it  is  a  judgment  for  the  defendants  non  obstante 
Veredicto,  which,  it  is  contended,  is  not  good  in  law  in  favour  of  a  defendant. 
Li  o(d»'r  to  ascertain  the  validity  of  that  objection,  we  must  look  at  the 
sta  ute  of  9  Ann.  c.  t20,  s.  2,  which  is  made  to  apply  to  the  present  caM 
by  Stat.  1   W.  4,  c.  21,  s.  3.    For  the  proceedings  upon  a  mandamitf 
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tie  first  given  by  the  statute  of  Anne,  and  are  the  creatuie  of  that  act.  The 
second  section  of  that  statute  provides,  first,  for  the  case  of  the  person 
suing  such  writ,  and,  next,  for  the  case  of  the  person  making  the  return. 
It  authorizes  the  person  suing  the  writ  to  plead  to,  or  traverse,  all  or  any 
of  the  material  tatts  contained  within  the  return.  It  further  provides  that, 
in  case  a  verdict  shall  be  found  for  the  person  suing  such  writ,  or  judgment 
given  for  him  on  a  demurrer,  or  by  nil  dicit,  or  for  want  of  a  replication 
or  other  pleading,  he  shall  recover  his  damages  and  costs  in  such  manner 
as  he  might  have  done  in  an  action  on  the  case  for  a  false  return,  and  a 
peremptoiy  *writ  of  mandamus  shall  be  granted  without  delay  for 
him  for  whom  judgment  has  been  given,  as  might  have  been  done  *• 
if  such  return  had  been  adjudged  insuflScient.  The  clause  next  provides 
for  the  person  making  the  return,  and  enacts  that,  in  case  judgment  shall 
be  given  for  him,  he  shall  recover  his  costs  of  suit.  The  statute,  therefore, 
evidently  contemplates  that  judgment  must  be  given  for  the  one  or  the  oiher. 
Now,  in  the  present  case,  we  have  already  expressed  our  opinion  that  the 
plaintiff*  has  taken  his  issues,  not  upon  the  material  facts  contained  within 
the  return,  but  upon  facts  that  are  altogether  immaterial ;  and  by  reason 
thereof  we  think  he  is  not  entitled  to  judgment  upon  a  verdict  found  for 
him  on  such  issues,  nor  to  a  peremptory  writ  of  mandamus,  which  is  the 
consequence  of  such  judgment.  And,  the  person  suing  the  writ  not  being 
entitled  to  the  judgment,  and  the  return  to  the  writ  being  sufficient  by 
reason  of  its  containing  the  material  allegation  before  adverted  to,  which 
is  not  denied,  we  think  the  latter  part  of  the  second  section  of  the  act 
applies  to  this  case,  and  that  the  persons  making  such  return  are  entitled  to 
judgment  and  to  recover  their  costs  of  suit.  And  for  this  reason  it  becomes 
unnecessary  to  consider  the  question,  whether  in  ordinary  actions  the 
defendant  is  entitled  to  a  judgment  in  his  favour  non  obstante  veredicto. 

We  agree,  therefore,  with  the  Court  of  Queen's  Bench,  that  the  defend- 
ants are  entitled  to  the  judgment  and  costs  under  the  circumstances  dis- 
closed on  this  record,  and  that  the  judgment  given  by  that  court  must  be 

affirmed. 

Judgment  affirmed. 
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ABGUBI^  ASD  DB1XBM0IBD* 


IV 


THE   QTTEEN^S    BEIfCH. 


VtIL  VliWbJttA. 


The  judges '^ho  usorily  sat  m  banc  in  this'teiln  amtnMAitfen  vfetty 
Lord  DEtrBf&Ky  C.  Jv  Coleriso^,  J. 

PATiaSBOir,.  J^  Wl6»TlCAir|  J. 


irEMORANDUJf, 


Mr.  B^soir  Giniin&Vy  k  this  tfrm,  i^signed  hb  s6af  in  the  Court  of 
Exchequer :  and  Tkofwau  Jb^hua  PlaU^  of  the  Inner  Temple,  Esquire,  one 
<ir  her  majesty's  counsel,  wasr  tUereupoii'  appointed  a  Btaron'  of  that  coart, 
having  first  been  called  to  the  degree  of  Serjeant  at  latr,  when  he  gafe 
^ngs  with  the  motto  Ldb^f  efFkks.  He  afterwaids  received  the  hoooar 
tt  knigblikood. 


•721]  •Ex  parte  THOMPSON.    Jon.  13. 

Where  •  rule  far  a  mandamui  to  compel  •  oorporatioii  to  mtke  an  order  hai  been  dkcfaaigti 
on  Uie  ground  Uiat  no  demand  and  reftunl  have  taken  place,  the  court  will  not  grant  a  nev 
rule  for  a  mandamus  to  the  aame  eflect»  though  a  demand  and  refiual  have  taken  place  nnoi 
the  dieehaige  of  tiie  Ibnner  ruleii 

A.  J.  Stephens  moved  for  a  rule  calling  on  the  mayor,  aldermen,  and 
burgesses  of  the  borough  of  Stamford  to  show  cause  why  a  mandsmns 
should  not  issue,  commanding  them  to  cause  the  treasurer  of  the  boroagh 
to  render  an  account  of  the  sum  of  117/.  195.  3d;,  received  by  him  as  sach 
treasurer,  and  to  pay  the  said  sum  into  the  borough  fund,  or  to  such  person 
as  the  council  should  authorize  to  receive  the  same.  He  stated  that,  in  last 
Easter  term,  a  rule  nisi  had  been  obtained  to  the  same  effect,  which  had 
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.  eA:  disehai^^  in  last  Michaelmas  term,  without  oosts^on  the  ground  that 
it  did  not  appear  that  thesft  had  been^a  demand  and  refusal ;.  but  he  added 
tbaC^  since  the  discharge,  of  the  nile^  a  demand  had  been  made  which  had 
been,  virtually  refused.  [Lord  Denmah,  C.J.  Then,  you  are  making  an 
9|^cation  which  has  already  been  nefused,  on  freshi  materials^]  A  fresh 
li^  has  accrued. which  did  not  exist  when  the  former  rule  was  discharged^ 
and  the  absence  of  which,  occasioned  the  diachai^.  [Lord  Deitman,  C.  J4. 
We  have  often  refused  rules  00  this  ground.:  we  cannot  have  the  same  a^ 
plication  repeated  fcom  time  to  time.} 
Per  Curiam^ifl) 

Rule  refused,  (h), 

(tf)  Lord  Denmuir  C.  J^  PaltMMi,  GoMdigiei  and  Wigbtan*  Jib 

(^)  Sea  lUgina  ▼.  Tkt.  Dipifird Fier  Company^  8. A.  &.£•  910»  018. 


•WILLOUGHBT,  Clerk,  v.  Sir  HENRY  WILLOITGHBY,    [•TSl 

Baronet.     Jisn-.  13l 

Pafeiriant  in  an  action  pkaded  wtmanX  pkaa  in  bar,  to*  one  of  which  (extending  to  the  whole 
eauae  of  action)  plaindfif  demurred;  on  the  others,  iwuea  of  &ct  were  taken.    Defendant  had 

'  judgment  on  tlie  deantirmr,  tfae-conrt  holding  the  dedaration  bad.  The  iaraea  in  &ct  wem 
ttiad,  and  found  fiap  the  phiatifli  except  one  (extanding  to  the  whole  cause  of  action,)  which 
was  found  for  the  defendant,  and  was  immateriaL  Plaintif!)  to  aToid  paying  costs  on  this  issue^ 
mored  for  judgment  thereon,  non  obstante  yeredicto,.  or  for  a  repleader. 

flUfa^  that  judgment  nonobstanter  TeredielO'  could  not  be  awaBded,.aff  it  would  be  inoonsiitaDt 
with  the  judgment  alieadj  given  that  the  plaintiff  should  not  recoyec 

And  that  a  repleader  coold  not  be  awaided,  as  the-  partiea  must,  in  that  ease,  be  ordered- ta 
feplead  from  the  pkadownwaidsiand  such  diieodon  wonkl  lead  to  attafaamditfon  the  record, 
the  court  had  alneadj  held  the  dedaratien  bad. 


Debt  for  arrrars  of  a  rent  charge  awarded  in  lieu  of  glebe  and  tithes 
under  a  private  act,  (6  &  7  W^  4,  c.  16,)  for  dividing  and  allotting  certaia 
iands.  The  declaration  set  forth  part  of  the  act,  whereby  Edmund  Gibson 
Atherley,  Esq.  ^ras  authorized  to  apportion  the  rent  charge  by  award  to  be 
'Within  six  calendar  months  afterthe  passing  of  the  act,  and',  in  case  he  shoiiTd 
tteglect  or  refuse  to  act,  the  bishop  of  the  diocese  was  empowered,  on  ap* 
plication  by  the  rector,  &c.,  to  nominatie  another  person  in  Mr.  Atheriey'ii 
place,  who  should  hare  the  like  power  to  award  (within  a  certain  time)  as 
(he  original  referee :  and  it  averred  that  Atherley  did  neglect  to  act,  and  diti 
aof  awanJ,  &c.,  within  six  calendar  momhs ;  and  thereupon  the  bishop, 
pursuant  to  and  in  exercise  of  the  powers  given  him  by  the  act,  diil,  on  ap» 
pfication  by  the  rector,  appoint  another  referee,  John  Manrice  Herbert,  Esq^. ; 
and  he  duly  made  and  published  his  award,  charging  hinds  of  the  defend- 
int,  under  which  award  the  rent  charge  in  question  was  chiimed.  (a) 

Pleas.  1.  (After  setting^ out  the  local  act.)  That  Atherley  made  his  award 
h  pursuance  of  the  act ;  and  ^plaintifT,  before  his  application  to  the  |.^-a« 
bishop,  had  notice  of  the  said  award,  and  submitted  to  and  acted    ■* 


(a)  See  the  dedaration  moiia  M^  stUad  in  WWaugfilby  ik  WiOw^Unf,  4  Q.  B.  687. 
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upon  it,  without  this  that  Atherley  neglected,  &c.,  for  the  space  of  six  caka- 
dar  months,  &c.,  in  manner  and  form,  &c.:  conclusion  to  the  country. 
Issue  thereon*  2.  That  the  bishop  did  not,  pursuant  to  and  in  exercise, 
&c.,  appoint  Herbert,  &c.,  in  manner,  &c.:  conclusion  to  the  countiy. 
Issue  thereon.  3.  That  Herbert  did  not  duly  make  and  publish  his  award, 
&c.,  in  manner,  &c.:  conclusion  to  the  country.  Issue  thereon.  4.  That 
the  lands  charged,  before  and  at  the  times  when  the  payments  now  in  ques- 
tion became  due,  and  from  thence  hitherto,  were  and  are  in  the  possession 
and  occupation  of  divers  persons  other  than  defendant,  without  this  that 
defendant  was  possessed  of  the  said  lands  or  any  or  either  of  them,  &c.,  at 
the  times  when  the  said  payments  or  either  of  them  became  due  and  from 
thence  to  the  commencement  of  this  suit,  or  any  portion  of  such  time  or 
times,  in  manner,  &c.:  conclusion  to  the  country.  Special  demurrer,  and 
joinder. 

Plea  5  began  by  praying  that  the  award  might  be  enrolled  among  the 
records  of  the  court ;  which  was  stated  to  be  done  accordingly.  The  award 
set  forth  in  part  the  preamble  of  the  local  act,  sect.  l,(a)  and  referred  also 
to  the  recital,  in  sect.  32,  that  the  rector  of  Marsh  Baldon  (the  plaintiff) 
claims  tithes  out  of  certain  lands  of  the  said  Sir  H.  Willougfaby  (the  defend- 
ant) in  the  parish  of  Marsh  Baldon,  which  the  said  Sir  H.  W.  alleges  are 
tithe  free.  The  arbitrator  awarded,  among  other  things,  that  the  plaintif, 
as  rector  of  Marsh  Baldon,  was^  at  the  time  of  the  passing  of  the  act,  well 
entitled  to  all  and  all  manner  of  tithes,  (except  the  tithes  of  corn  and  bay,} 
^  .  arising  and  growing  from  and  upon  the  several  *lands  and  grounds 
^  in  the  parish  of  Marsh  Baldon  belonging  to  the  provost  and  scholars 
of  Queen's  College,  Oxford,  and  to  all  and  all  manner  of  tithes  as  well  great 
as  small  arising  and  growing  from  and  upon  all  the  other  lands  in  the  said 
parish.  And  the  rest  of  the  award  was  in  part  grounded  upon  this  adjudi- 
cation. 

The  fifth  plea  then  proceeded  to  allege  that  the  said  lands  in  the  said 
parish  of  Marsh  Baldon  in  the  said  statute  mentioned,  and  to  certain  tithes 
whereof  the  defendant,  before  and  at  the  time  of  the  passing  of  the  said  act, 
was  entitled  as  therein  also  mentioned,  were,  before  and  at  the  time  of  the 
passing,  &c.,  and  thence  have  been,  and  are,  lands  of  great  quantity  and 
extent,  to  wit,  &c.,  and  were,  during  all  that  time,  and  are,  other  and  dif- 
ferent from  the  said  lands  in  the  said  parish,  in  the  said  statute  mentioned, 
and  which  last  mentioned  lands  the  defendant  alleged  were  tithe  free  as  ia 
the  said  statute  mentioned,  and  also  were,  during  all  the  time,  &.C.,  and  are, 
other  and  diflerent  from  the  said  lands  and  grounds  in  the  said  parish  in  the 
said  statute  and  in  the  said  supposed  award  mentioned,  and  belonging  to  die 
provost  and  scholars,  &c.,  as  therein  also  mentioned  :  whereupon  defendant 
aays  that  he,  defendant,  ought  not  to  be  charged  with  the  said  debt  by  virtue 
of  the  said  supposed  award,  and  that  the  same  was,  and  is,  void  in  law: 
verification. 

(a)  8M4Q.B.p.6a7,iMle(a> 
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Replication.  That,  before  and  at  the  time  of  the  passing  of  the  said  act| 
defendant  vrdts  entitled  to  the  tithes  of  com  and  hay  arising  and  growing 
from  and  upon  the  several  lands  and  grounds  in  the  said  parish  of  Marsh 
Baldon  belonging  to  the  provost  and  scholars,  &c. :  without  this  that  the 
said  lands  in  the  said  parish  in  the  said  statute  mentioned,  and  to  certain 
tithes  whereof  defendant  before  and  at  the  time  of  the  passing  of  the 

•said  act  was  entitled  as  therein  mentioned,  were  and  are  other  and    ,^ ^ 

difierent  from  the  said  lands  and  grounds  belonging  to  the  provost    *• 
and  scholars,  &c.,  in  manner,  &c. :    conclusion  to  the  country.     Issue 
thereon,  (a) 

Judgment  on  the  demurrer  was  given  for  the  defendant  in  Easter  vaca- 
tion, 1843,  the  court  holding  the  declaration  to  be  bad.  (h)  The  issues  of. 
fact  were  tried  before  Lonl  Denaian,  C.  J.,  at  Westminster,  in  the  ensuing 
Trinity  vacation :  and  a  verdict  was  found  for  the  plaintiff  on  the  first,' 
second,  and  third  issues,  and  for  the  defendant  on  the  fifth.  In  Michaelmas 
term,  1843,  Thesigerj  on  behalf  of  the  defendant,  obtained  a  rule  nisi  (c)  for 
a  new  trial ;  and  Sir  W.  W,  Follett^  solicitor-general,  on  behalf  of  the  plain- 
tiff,  obtained  a  rule  to  show  cause  why  a  repleader  should  not  be  awarded, 
or  judgment  entered  for  the  plaintiff  on  the  last  issue,  non  obstante  vere« 
dicto,  that  issue  being  immaterial,  inasmuch  as,  by  the  local  act,  sects.  30 
and  71,  the  award  was  final  and  conclusive. 

Cowling  and  Montagu  Smith  now  showed  cause.  The  plaintiff  cannot 
have  judgment  non  obstante  veredicto,  the  court  having  decided  that  the 
declaration  is  bad,  and  that,  even  if  it  had  been  framed  correctly,  one  of 
the  pleas  is  a  sufficient  bar.  As  to  a  repleader,  « the  true  rule  is  that  where 
the  court  can  give  judgment  on  the  whole  verdict  and  pleadings  no  repleader 
ought  to  be  awarded ;"  note  (a)  to  Pamham  v.  Pacey^  Willes,  632,  533, 
citing  Serjeant  v.  FairfaXy  1  L#ev.  32.  (rf)  This  rule  •was  recog- 
nised by  the  Court  of  Common  Pleas  in  Goodbume  v.  Bowman^  *• 
9Biiig.  532,  and,  though  apparently  shaken  by  Plummery,  Lee^  2  M.  &  W. 
435,  in  the  Exchequer,  was  upheld  by  that  court  in  Mgelen  v.  Mitchell^ 
7M.  &  W.  612,  where  it  is  laid  down  that,  ««if  one  out  of  several  pleas  tra«* 
verses  immaterial  matter  in  the  declaration,  and  the  defendant  pleads  other 
material  matters,  which  are  disposed  of  on  proper  issues  raised  upon  them, 
the  reasons  for  a  repleader  cease."  The  contest  here  as  to  a  repleader  in* 
Tolves  only  a  question  of  costs,  since  the  defendant  must  have  judgment  on 
the  whole  record.  Besides,  a  repleader  «<  is  not  grantable  in  favour  of  the 
person  who  made  the  first  fault  in  pleading  ;**  note  (6)  to  Bennei  v.  Holbech^ 
2  Wms.  Saund.  319  d,  6th  ed.  (e)    Here  the  first  fault  is  in  the  declara^ 

(a)  It  is  not  thought  neoeamy  to  exphm  thb  plea  mnd  xvplieatioii  hy  a  fuller  raferenoe  to 
the  award  and  local  act,  aa  it  was  not  disputed,  on  the  atgoment  of  tiie  present  case,  that  the 
bsue  vnM  inunateziaL 

{b)  Wittoughhy  T.  WiUoughhy,  4  Q.  B.  687. 

(e)  Still  depending. 

{d)  See  Regina  ▼.  Gooemon  of  DarUngUm  School  sntS,  p.  683. 

(ej  And  see  Gordon  ▼.  EIUb^  7  Man.  dc  G.  607.  there  cited  in  note  (g)« 
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ticm..  iiiiditfaerro^teadar^  if  awarded,  must  begin  from  tha.  first  faulty  pleao- 
iffgi  c«<lbr;whea  arcepkader  is  awarded,,  no  error  ought  to  be  left  upon  the 
jBBord.  AtuL  tboeefera  if  tbe  declaratioa  be  good>  and  the  bar,  replicatioa 
and  nqoifidcr  iU^if  a  oepleader  be  awarded,  all  ought  to  be  set  a^ide  but  tU 
4ed«rat]on:"  pec- Powell,.  J.,  in  Sempe  v.  Crews^,  l.Ld.  Ray.  167,  169. 
Hererthe^Mkiration  ilseif  is.  bad*  To  grant  a  repleader  would  be  permit- 
ting the  pfaHBtiff  to  amend  without  pagf ment  of  costs.  [Patteson,  J.  Th^ 
first  faulty  pkading:  means^a  pleading  which  is  faulty  as  leading  to  the  im- 
naterial  iseu«r;  not  one  wJiicb  is  fiuilty  in  any  respect  whatever.]  Accord- 
ing to  Mgelm  V.  MUchell^  if  the  plea  here  is  immaterial,  the  consequence 
sliouki  be  judgment  non.  obstante  iwredicto ;.  but»  if  thct  declaration  is  bad, 
^^  that  could  not  be  awarded.  *Xhe  question  arises  on  the  face  of  the 
-1^  ittcofd,,  and  may  more  fitlj  be  dealt  wjuh  hy  a  court  of.  error  than  b; 
this  couit  oii»  rulcb 

W,  B.  Waiian  and  Hugh  HUlj  cofdrh^.  As  to  j.udgment  Qon  obstante 
iteredictQ:  tbe  judgment  on  demurrer  does  not  show  that  the  xieclaiation  is 
bed,  the  foemt  of  judgment  being  only,  that  tbe  plea  and  tbe  matters  therein 
GOfttained  ai;e  sufficient  to  bar  the  plaintiff*,  &c.  If  the  case  were  simply 
that  of  a  good  declaration,  and  a  plea  confessing,  but  endeavouring  to  avoid 
by  raising  an  immaterial  issue,  tbe  plaintiff  would  be  entitled  to  judgment 
non  obstante  veredicto.  Here  several  issues  have  been  taken,  and  costs 
me  payable  on  eaeh,  by  stat.  4  Ann.,  c  16^  s.  5,  and  Reg.  Gen.  Uil. 
4 W-  4,  General  Rules  and  Regulations  7,  5  B^  &.  Ad.  iv.  The  defendant, 
^ving  judgment  on  the  demurrer,  is  entitled  to  the>  general  costs,  and  the 
plaintiff  to  the  costs  of  those  issues  on  which  he  succeeded.  But  the  de- 
fendant oughl  not  to  ba^e  general  costs,  of  the  immaterial  issue  on  which  he 
obtained  a  verdict ;  and:  the  plaintiff  asks  to  have  a  judgment  entered  which 
may  prevent  his  being  obliged  to  pay  these.  [Patteson,  J.  How  can 
Hit  plaintiff  have  judgment  non  obstante  veredicto  ?  That  would  be  judg- 
ment  that  he  should  reeover,  ia  opposition  to  tbe  judgment  already  entered 
up,  that  he  should  not  recover.]  The  judgment  would  be  only  as  to  costs 
«a  the  imoDAterial  issue.  [Paxtesou,.  J«  How  could  you  have  judgment 
9on  obstante  for  costs.?  You  are  not  entitled  to  costs;  you  only  wish  to 
avoid  paying  them.  WiCiiTMAN,  J^  What  would,  be  your  form  of  judg* 
^  ^-  ment?}  *The  court  might,  on  the  immaterial  issue,,  give  a  judg- 
^  Bbent  ROQ  obstante  to  the  effect  that  the  defeadftot  should  not  have 
costs.  It  must  beatlfflitted  ihsU  diere  is  difficulty  in  framing  such  a  jti dement  ^ 
yet,,  under  the  rule  of  Hil«  4  W.  4^  tbe  court  ought  to  distribute  the  costs 
on  each  issue  accoKling  to,  the  result  of  the  cause.  As  to  a  repleader ;  the 
rule  certainly  is  that  a  party  cannot  claim  it  where  he  has  made  the  first 
fruit ;  iMit  here  the  first  step  towards  an  immaterial  issue  was  taken  by  tbe 
defendant,  in  pleading  Hiat  the  award,  though  made  conclusive  by  dM 
statute,  was  not  conclusive.  The  immaterial,  issue  is  whoHy  uncoimfcted 
with  the  faulty  part  of  the  declaration.  Setjeant  v.  Fairfax^  1  Lev.  32, 
would  be  a  direct  authority  for  the  plaintifi^  if  this  were  the  case  of  a  single 
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li^de,  as  biifore-Btat.  ^  Ann.  c.  16,  s.  4.  It  certainly  appeagrs  tD  iuivelna^ 
decided,  in  Mgtkn  t.  Miehellj  7  M.  &  W.  612,  that,  wlwre  ^le  ihk 
sereral  pletfs,  one  tendering  an  imoiaterial  iasae,  '4he  i:ourt  iDayiaok:4it 
the  v^hole  record,  and,  If  they  iind  wiotiMr  plea  ofiering  a:gDod  anawerlD 
tiie  action,  may  refose  to  award  a  ^repleader.  Bat  the  practice  intrDduocDd 
by  Stat.  4  Ann.  c.  16,  ef  pleading  aevaral  pkwa,  ought  tobe^atteiuled  lyyja 
corresponding  change  in  tlie:practi<%«s  to  mpleader ;  every  biHUch  of  ^ 
pleadings  should  be  considered  as  distinct,  and >tach  aubjeot to'thesanp 
rule  which  prevailed  when  a  single  plea  only  >^mB  ipleaded,  iiamely,tth4t 
M  the  parties  must  begin  again  at  the  first  fiiatt  which  oecaaioaed  the  imma- 
terial issue:''  note  (6)  to  Bmnet  v.  Ihibechj2  Wms. &iund.  319  d,  citing 
Kempe  vJCfMs^  1  Ld.  Ray.  167.  'If  the  court  cannot  in^diis  oaaeawasd 
either  judgment  for  (he  -plaint4dr,  non  obstante  veredicto,  or  a  irepleader^ 
*Gwynne  v.  Atim^//,  6  NewOa.  453,  shows  the  diffieulty:he  would  ^ 
be  subjected  to  in  acoiift  ef-crror.  [Pattbbon,  J.  If  we  granted  t 
a  repleader,  this  absurdity  would  follow,  tbi^  repkading  woiild  begin 
from  the  plea.  But  of -what  uae  would  this  be,  if  we  <mu6t  cay  that  the 
deckiration  is  bad  ?  We  must  make  the  record  ^consistent  when 'we  gvfie 
our  judgment :  and  it  would  appear  in  tbefirst  place  that  die  defendant  mwb 
entitled  to  judgment  because  the  deehifation  was  bad,  and  yet  w«  chooU 
adjudge  that  the  parties  rouit  replead,  commenoing^aAer  the  declaiation.] 
Per  CSifia:m,{tt)  -Role  discharged. 

(a)  Lord  Deninan,  C.  J.,  PutteMn,  Coleridge,  and' Wightintn,  Ji. 


The  QUEEN  v  The  Mayor,  Alderm«>n  and  Councillors  of  the  Borough  of 

CAMBRIDGE.    Jan.  13. 


Reported,  4  Q.  B.  801. 


•MARTHA  STONEHEWER  v.  FAHRAR.    Jim.  14.       [•730 

An  award  in  an  action  where  sevetal  iasnes  are  joined,  and  the  costs  are  to  abide  tiie  erent  of 
>lhe  award,  ought  to  contain  a  diitiact  finding  on  each  iame.  For  want  of  each  finding  Ike 
award  will  be  bad  for  uncertainty  unless  {jtemhU  per  -Lord  Deumau,  C.  J.)  it  be  clear,  on 
the  face  of  the  award,  that  the  arbitrator  haJB  in  eflfect  found  on  eveiy  issue. 

'Where  an  action  kft  polhiting  the  water  of  a  weterooune  was  referred  to  an  attiitrotor,>wiCfa 
power  to  him  to  regulate  the  eajojrnient  of  the  water, 

Heid,  that  an  award  directing  a  verdict  to  be  entered  for  plaintif!)  and  that  defendant  should  at 
all  times  take  all  ptoper  and  rtatcnabk  pretautions  for  preventing  the  -water  from  being 
'tendered  unfit  for  plahitifiP's  vae,  and^ in  partUular,  shookl  use  a  process  of  iil;ering  men- 
tioned in  the  award,  was  bad  for  uncertainty. 

The  direction  as  to  the  particular  process  was,  that  the  water  passmg  ftom  defendant's  to  ptaiB- 
tifiTs  premises  should  be  passed  through  filtering  lodges  made  or  to  be  made  by  defendant,  so 
'AS  to  bo  thereby  purified  and  cleansed  for  plaintilTs  use,  **so  &r  as  the  saaie  can  be  purifiau 
and  cleansed  by  the  ordinary  and  most  approved  procesa  of  filtering  as  aforesaid.'* 

Heldj  that  the  deaeription  by  reference  only  to  the  <*  ordinary  and  most  approved  pvoosse^'wia 
•  vnoertainf  and  the  awanl  bad  tn  Ifaia  respect  alaow 

Case.     The  declaration  stated  that  plaintiJST  before  and  at  the  time,  &c 
•was,  and  from  thence  hitherto  has  been,  and  still  b,  lawfully  possessed  of 

2m2 


780  Stonehewer  t;.  Farrar.  H.  T.  18i5. 

certain  bleaching  and  dyeing  works  and  premises,  situate,  &c.,  in  and  npoi: 
which  said  works  and  premises  plaintiff,  for  and  during  all  the  time  afore- 
said, exercised,  &c.,  the  trade  and  business  of  a  dyer  and  bleacher,  and, 
by  reason  thereof,  before  and  at  the  time,  &c.,  of  right  ought  to  have  had 
and  enjoyed,  and  still  t)f  right  ought,  &c.,  the  benefit  of  the  water  of  a 
certain  stream  or  watercourse  in  the  county,  &c.,  which  during  all  that 
time  of  right  ought  to  have  run  and  flowed,  and  still  of  right  ought,  &c., 
into  and  through  two  reservoirs  or  lodges  for  water,  theretofore  made,  unto 
the  said  works  of  the  plaintiff,  in  a  state  to  be  used  by  the  plaintiff  in  her 
said  trade  and  business  of  a  bleacher  and  dyer,  without  being  polluted  or 
mixed  with  injurious  or  noxious  matter  by  the  defendant  as  hereinafter 
mentioned.  Yet  defendant,  well  knowing,  &c.,  but  wilfully  contriving,  &c., 
while  plaintiff  was  so  possessed  of  her  said  bleaching  and  dyeing  works, 
&c.,  and  so  exercised  her  said  trade,  &c.  there,  and  was  so  entided  to  sudi 
^  water  as  aforesaid,  *to  wit  on,  &c.,  and  on  divers  other  days, 

•■  &c.,  wrongfully  cast,  deposited  and  mixed,  and  caused  to  be  cast, 
&c.,  into  and  with  the  waters  of  the  said  stream,  &c.,  higher  in  the  stream 
thereof  than  the  said  works,  &c.  of  plaintiff,  divers  large  quantities  of  lime 
and  other  injurious  and  noxious  articles,  materials,  &c.,  and  thereby  the 
waters  of  the  stream,  &c.  became  polluted  and  mixed  with  the  said  injurious 
and  noxious  matter,  and,  being  so  polluted  and  mixed,  the  waters  of  the 
said  stream,  &c.  have  thence  hitherto  run  and  flowed  down  the  said  stream, 
&c.,  unto  and  into  the  said  reservoirs,  and  thence  unto  and  into  the  said 
bleaching  and  dyeing  works,  &c.  of  the  plaintiff,  in  such  polluted  state  and 
so  mixed  with  injurious  and  noxious  matter  as  aforesaid.  By  means 
whereof,  &c.  (allegation  of  damage  by  the  reservoirs  becoming  filled  with 
sediment,  and  the  waters  diminished  and  polluted,  &c.) 

Pleas,!.  Not  guilty.  2.  That  plaintiff  ought  not  at  the  said  several  times, 
.&c.,  or  any  or  either  of  them,  of  right  to  have  had  and  enjoyed,  nor  ought 
she  of  right  to  have  and  enjoy,  the  benefit  or  advantage  of  the  water  of  die 
said  stream  in  the  declaration  in  that  behalf  mentioned,  nor  ought  the  same 
during  the  time  in  the  declaration  in  that  behalf  mentioned,  or  during  any  part 
Aereof,  of  right  to  have  run  and  flowed,  nor  ought  it  of  right  to  run  and 
flow  into  and  through  the  said  two  reservoirs,  &c.,  unto  the  said  works  of  the 
plaintiff  in  a  state  to  be  used  by  the  plaintiff  in  her  said  trade  and  business 
of  a  bleacher  and  dyer  without  being  polluted  or  mixed,  &c.  by  the  defend- 
ant, in  manner  and  form,  &c. :  conclusion  to  the  country.    Issues  thereon. 

The  cause  came  on  for  trial  at  the  Liverpool  Summer  assizes,  1842; 
^  «  when  a  verdict  was  found  for  the  plaintiff  •with  2000Z.  damages  and 
-I  40s.  costs,  subject  to  be  reduced  or  vacated,  and  instead  thereof  a 
verdict  for  the  defendant,  or  a  nonsuit,  entered,  according  to  the  award 
after  mentioned.  And  it  was  ordered  by  the  court  that  the  cause  and  all 
matters  in  difference  between  the  parties  should  <<  be  referred  to  the  award, 
order,"  &c.,  of,  &c.,  (a  barrister,)  so  as  he  should  <<  make  and  ppHlish  his 
award  in  writing  of  and  concernmg  the  premises  in  question  on  or  before^' 
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&c.  And  <<  that  the  arbitrator  shall  hare  power,  if  he  shall  think  fit,  to 
call  in  scientific  or  practical  persons  to  assist  him  in  his  investigation :"  and 
« shall  also  have  power  to  regulate  the  future  enjoyment  of  the  water." 
The  costs  of  the  cause  were  to  <<  abide  the  event  and  determination  of  the 
said  award,"  and  the  costs  of  the  reference  and  award  to  be  in  the  arbitra- 
tor's discretion.  The  arbitrator  made  his  award,  which,  after  the  usual 
recitals,  proceeded  as  follows. 

<<  Now  these  presents  witness  that  I,  the  said,"  &c.,  <<  do  make  my  award 
of  and  concerning  the  premises  aforesaid  in  manner  following,  that  is  to 
say :  I  do  award  and  determine  that  the  said  plaintiff*  had  good  ground  of 
action  against  the  said  defendant,  and  is  entitled  to  a  verdict  in  the  said 
action,  and  to  recover  therein  damages  against  the  said  defendant  to  the 
amount  of  40/. :  and  I  direct  that  the  venlict  be  for  the  plaintiff  for  the  said 
sum  of  40/.  acconlingly.  And  I  further  find  and  award  that  the  said  plain* 
tiff  is  entitled  to  have  and  enjoy  the  benefit  and  advantage  of  the  water  of 
the  stream  or  watercourse  referred  to  in  the  declaration  in  the  said  action, 
and  in  respect  whereof  disputes  and  differences  have  arisen  between  the 
^aid  parties  as  aforesaid,  flowing  into  ^and  through  two  reservoirs  .^^qq 
or  lodges  for  water  unto  the  bleaching  and  dyeing  works  and  ^ 
premises  of  the  said  plaintiff  in  the  said  declaration  mentioned,  so  as  that 
the  same  water  may  at  all  times  be  used  by  the  said  plaintiff  in  and  for  the 
purposes  of  her  trade  and  business  of  a  bleacher  and  dyer,  without  being 
in  any  degree  rendered  unfit  or  less  fit  to  be  so  used  by  the  said  plaintiff  in 
ponsequence  of  the  same  water  being  polluted  or  mixed  with  injurious  oi 
noxious  substances  or  matter,  or  otherwise  detrimentally  affected  by  or  on 
the  part  or  through  the  act  or  default  of  the  said  defendant  in  or  in  any  wise 
relating  to  the  carrying  on  his  trade  or  business  of  a  bleacher  upon  his 
works  and  premises,  situate  upon  or  near  to  and  higher  up  the  said  stream 
or  watercourse,  by  reason  of  the  said  defendant  employing  the  water  of  the 
said  stream  or  watercourse  in  his  said  last  mentioned  trade  or  business  of  a 
bleacher,  or  by  reason  of  any  thing  relating  to  the  carrying  on  of  his  said 
trade  or  business  as  aforesaid  in  any  wise  howsoever.  And  I  further  award 
and  direct  that,  as  regards  the  trade  and  business  of  the  said  defendant  as 
a  dyer,  which  has  been  by  him  carried  on  upon  his  said  works  and  premises, 
the 'said  defendant  shall  at  all  times  take  and  use  all  proper  and  reasonable 
precautions  and  measures  for  the  purpose  of  preventing  the  water  of  the 
said  stream  or  watercourse  from  being,  by  the  carrying  on  of  the  said 
defendant's  trade  or  business  of  a  dyer  as  aforesaid,  or  in  consequence 
thereof,  rendered  unfit  or  less  fit  for  the  use  of  the  said  plaintiff  in  her  said 
trade  or  business  of  a  bleacher  and  dyer.  And,  in  particular,  I  award  and 
direct  that  the  refuse  and  contents  of  the  dyeing  vats  or  vessels  of  the  said 
defendant,  when  emptied  out,  and  also  all  other  refuse  *water,  liquid  .  ^-^^^ 
or  other  materials  or  substances,  which  shall  or  may  have  been  used  ^ 
in  the  carrying  on  of  the  said  defendant's  trade  and  business  of  a  dyer  as 
^aforesaid,  or  shall  arise  therefrom  or  from  any  process  connected  therewith 
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Bnd  which' could  in  any  wise  /pdlltite  t>r  injariously  afieet  Ae  water  flowto^; 
in  and  along  the  said  stream  or  watercourse  to  the  said iworks  and  premtsn 
of  the  said  plaintiff,  so  as  to  render  the  «anie  unfit  or  less -fit  to  be  used  hj 
the  said  plaintiff  in  her  said  trade  or  business  of  a  bleacher  and  dyer,  shall, 
Defore  entering  into  and  becoming  mixed  with  the  water  of  the^said  stream 
or  watercourse,  be,  by  and  at  the  expense  of  the  said  defendant,  passed 
into  and  through  certain  filtering  lodges  heretofore  made,  and  situate  between 
the  said  works  of  the  -aM  defendant  and  the  said  works  of  the  plaintiff,  or 
through  other 'filtering  lodges  or  filters,  to'i^e  *for  such  purpose  made  and 
completed  by  and  at  the-expense  of  the  said  defendant,  so  as  to  be  thereby 
effectually  purified  and  cleansed  for  the  use  and  benefit  of  the  said  plaintiff 
in  her  said  trade  or  business  of  a  dyer  and  bleae^her,  so  fiir  as  the  same  can 
be  purified  and  -cleansed  by  the  ordinary  and  most  approved  process  of 
filtering  as  aforesaid.  And  I  award  and  direct  that  the  said  filtering  lodges 
or  filters  so  heretofore  made,  or  to  be  made,  as  aforesaid,  ^ail,  from  time 
to  time,  by  and  at  the  expense  of  the  said  defendant,  be  maintained  and 
kept  in  good  order  and  condition,  and  be  from  time  to  time  run  off,  emptied, 
cleansed  and  renewed  when  and  so  often  as  occasion  aball  require  for  the 
purposes  hereinbefore  mentioned.  And  I  further  award  and  dh^ct  that, 
when  and  so  often  as  it  shall  by  the  said  plaintiff  be  found  or  deemed 
^  necessary  to  open  and  clear  out  the  said  stream  or '^watercourse 

-'  hereinbefore  mentioned  or  referred  unto  from  and  below  the  point 
at  which  the  water  firom  the  said  filtering  lodges  or  filters  enters  or  shdl 
hereafter  enter  into  the  said  stream  or  watercourse,  not  being  higher  up  the 
same  than  heretofore,  the  same  may  and  riiall  be  opened  and  cleared  by 
and  at  the  expense  of  the  said  plaintiff.''  (Then  followed  a  direction  as  to 
costs  of  the  reference  and  award.)    In  witness,  *&c. 

jBotnes,  on  behalf  of  the  defendant,  in  Trinity  term,  1644,  obtained  i 
rule  to  show  cause  why  the  award  should  not  be  set  aside  on  the  grounds: 

First.  «Tbat  the  arbitrator  has  not  awarded  specifically  upon  each  of  the 
issues." 

Secondly.  <<  That  the  award  is  uncertain,  ambiguous,  and  not  final,  in 
(he  respects  following :  1 .  It  does  not  describe  or  ascertain  in  any  way  the 
precautions  and  measures  which  the  defendant  is  to  take  for  the  purpose  of 
preventing  the  water  in  the  said  rule  mentioned  from  being,  by  his  dyeing 
operations,  less  fit  for  the  use  of  the  plaintiff's  business.  2.  In  the  partica* 
lar  direction  as  to  passing  the  refuse  and  contents  of  the  dyeing  vessels  of 
defendant,  and  the  refuse  water,  liquid  or  other  substances,  used  in  carryiif 
on  defendant's  business  as  a  dyer,'he  n  required  to  pass  it  through  certain 
filters  heretofore  made,  or  through  others  to  be  for  such  purpose  made,  so 
that  the  water  may  be  purified  by  the  ordinary  and  most  approved  process 
of  .filtering,  without  describing  any  such  process,  or  stating  how  the  ordinaiy 
or  most  approved  process  is  to  be  ascertained.  The  third  and  foortb 
objections  under  this  head  were,  that  the  award  did  not  di^se  of  all  the 
oiatteni  in  difference,  smce  it  gave  no  direction  as  to  the  duty  or  obligatioa 
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of  *cleansing  out  the  watercourse:  and  that,  in  .the  only  direction 
given  as  to  cleansing  out  the  watercourse,  it  was  not  stated  for    i- 
ivhat  distance  or  in  what  part  the  plaintiff  was  to  be  at  liberty  to  open  and 
clear  out  the  same  when  and  so  often,  &c. 

With  regard  to  the  second  objection,  affidavits  were  made  by  persons 
experienced  in  chemistry  and  the  processes  of  bleaching,  who  stated  that 
the  directions  of  the  arbitrator  as  to  filtering  were,  in  their  opinions,  intelli- 
gible,  practicable,  and  easy  of  execution,  and  that  the  "  ordinary  and  roost 
approved  process  of  filtering"  was  well  known  to  persons  in  the  habit  of 
purifying  water  by  filtration ;  (a)  that  a  manner  of  filtering,  used  at  certain 

•bleachine  works  in  Lancashire,  was  described  in  evidence  before      ^^^^ 

r  737 
the  arbitrator,  and  that  the  directions  of  the  award  were  <Mn     l 

accordance  with  the  means  adopted  at  the  said  works"  as  described  on  the 

arbitration. 

Wortky  and  W,  H.  Watson  now  showed  cause.     First.   It  is  true  thai 

the  arbitrator  has  not  awarded  in  terms  on  both  the  issues ;  but  he  has  sub^ 

stantially  disposed  of  them ;  and  <<  it  is  sufficient,  if  looking  at  the  wholt 

award,  it  appears  that  the  matter  is  determined  ;"  Jackson  v.  Yabstey^  5  B. 

&  Aid.  848.     In  Duckworth  v.  Harrison,  4  M.  &  W.  432,  the  declaration 

was  on  an  award ;  by  the  agreement  of  reference  the  costs  of  the  reference 

and  award  were  to  abide  the  event  of  the  award.     In  the  action  referred, 

issues  had  been  joined  on  nunquam  indebitatus,  and  on  the  replication 

to  a  plea  of  set-olT,  denying  that  plaintiff  was  indebted.     The  arbitrator 

awarded  that  the  plaintiflfin  the  action  referred  had  not  any  cause  of  action 

against  the  defendant,  and  was  not  entitled  to  recover ;  and  the  Court  of 

Exchequer  held  the  award  sufficient.     Some  doubt  is,  indeed,  thrown  on 

this  rase  by  the  decisions  of  the  same  court  in  Glshorne  v.  Hart,  5  M.  & 

W.  50,  and  Bourke  v.  Uoyd,  10  M.  &  W.  550,  and  by  the  ruling  of 

(a)  One  of  the  d«ponente»  Mr.  Wmt,  of  Hunslet,  in  the  periah  of  Leeds,  lecturer  on  chemi»> 
try,  &C.,  gtated  that  he  had  long  been  convenant  with  the  mibject,  and  **  that  there  is  an  onlinaiy 
and  approved  prooeas  of  filtering  water,  that  is  to  say,  throu^  gravel  and  sand ;  and  that  the* 
aaid  oifdinary  and  approved  prooeaa  is  weU  Juiown  to  civil  engineers,  analytical  chemists  and 
other  professional  persons,  as  well  as  to  many  bricklayers,  masons,  well  sinkers,  navigators  and 
other  workmen  engaged  in  constructing  such  filters.  That  such  ordinary  and  most  approved 
method  is  mentioned  in  the  report  of  the  oommianoneri  appointed  to  inquire  into  the  state  of  the 
supply  of  water  to  the  metropolis,  1828 ;  in  the  evidence  of  James  Simpson  and  others  before^ 
the  said  commisrionera ;  in  the  article  **  Filtration,'*  in  Dr.  Ure*s  Dictionary  of  Arts  and  Manu- 
ftctures;  in  the  Transactions  of  the  Institution  of  Civil  Engineers;  and  in  other  popular  and: 
well  known  books  in  common  circulation.  And  this  aflirmant  saith  that,  in  the  said  several 
works  and  places  hereinbefore  referred  to^  such  oidinaiy  and  approved  process  is  descrtbed  with 
greater  or  less  minuteness  in  diflerent  instances,  but  is  always  spoken  of  as  a  matter  well  known 
and  generally  undentood.  And  this  affirmant  fiirther  saith  that,  bendes  the  great  works  of  fiU 
tration  at  the  Chelsea  and  Glasgow  water-works,  which  aflirmant  has  visited  and  knows  to  be 
easily  examined,  this  affirmant  believes,  from  his  own  knowledge  of  the  neighbourhood  of  the 
plaintiff's  and  defendant's  works,  that  the  process  of  filtration  and  the  construction  of  filtcrine^ 
beds  are  well  khown  and  understood  among  workmen  thereabouts.  And  this  aflirmant  furrier 
Mys  that  he  has  inspected  and  is  well  acquainted  with  the  works  of  the  said  defendant,  situate,** 
icc^  **  and  also  with  the  works  of  the  said  plaintiff,  situate,**  Ac  **  And  thu  affuuiant  further 
says  that  the  directions  of  the  said  arbitrator  in  the  aaid  award,  relating  to  the  purification  el 
the  water  by  means  of  filters,  are,  in  the  judgment  of  this  aflirmant,  distinct,. intelligible  and 
practicable.'' 
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Patteson,  J.y  is  Brooks  v.  Parsons^  1  Dowl.  &  L.  691,  in  the  Bail  Ceoit: 
but  in  ^ekU  v.  Goddard,  11  Law  J.  (N.  S.)  Com.  P.  123,  Hil.  T.  184S, 
(decided  after  Duckworth  v.  Harrison^)  the  Court  of  Common  Pleas  held 
•*7Qfti  ^^^^  "  *  finding  by  an  '^arbitrator  leading  by  necessary  inferenee 
-■  to  the  decision  of  the  issue,  is  sufficient ;"  and  they  observed, 
<(  There  have  been  several  cases  to  that  efiect."  Lowe  v.  Mten^  4  Q.  B. 
66,  was  the  converse  of  the  present  case:  there  the  arbitrator  awarded 
negatively  and  affirmatively  in  the  terms  of  the  several  issues,  but  did  wH 
formally  state  the  general  result ;  and  that  was  held  to  be  a  good  award. 
In  Boufhe  v.  Uoyd^  the  finding  of  the  arbitrator  was  not  appropriated  either 
to  ahy  issue  or  to  any  part  of  the  declaration  ;  the  court  was  called  upoo  lo 
make  the  award  decisive  by  a  construction  of  its  own.  England  v.  DovifOf, 
S|  Dowl.  P.  C.  1052,  may  be  cited  in  support  of  the  rule ;  but  there  the 
general  finding  for  the  defendant  left  it  uncertain  how  the  costs  should  be 
taxed  on  sonte  of  the  issues :  Cooper  v.  Langdon^  9  M.  &  W.  60,  (not 
noticed  in  Bourke  v.  Uoyd^)  shows  that,  where  that  objection  does  not 
arise,  a  general  finding  for  the  defendant,  though  on  apparently  inconsistent 
isnues,  will  suffice,  if  such  finding  on  all  the  issues  can,  upon  any  suppo- 
sition, be  consistent.  The  principal  authorities,  including  Cooper  v.  Lanf^ 
dorij  have  been  under  the  consideration  of  the  Court  of  Exchequer  this 
term  in  KUbum  v.  Kilbumj{a)  not  yet  decided.  Here  the  arbitrator  h«s, 
iu  elTect,  found  for  the  plaintilTon  both  issues.  It  could  not  be  necessaij'to 
-  draw  the  award  in  the  form  of  a  postea.  The  finding,  when  •coa* 
^  pared  with  the  respective  issues,  is  aot  inconsistent;  the  ooljr 
complaint  is  that  it  is  not  specific. 

Then  as  to  the  next  objection.  [Lord  Denman,  C.  J,  Is  it  sufficient  te 
say  that  the  defendant  shall  take  <<  all  proper  and  reasonable  precautions," 
but  •<  in  particular"  that  the  contents  of  the  dyeing  vats  be  filtered  ?  Sup 
pose  he  did  the  specific  thing,  and  you  were  not  satisfied,  could  you  then 
have  an  attachment  against  him  for  not  using  ail  proper  and  reasooable 
precautions  ?]  He  is  to  do  the  thing  specified,  but  at  the  same  time  to 
use  all  ordinary  and  reasonable  precautions.  Then,  as  to  the  objective 
that  the  defendant  is  ordered  to  purify  and  cleanse  «  by  the  ordinary  aod 
most  approved  process,"  but  the  award  does  not  state  how  that  process  ii 
to  be  ascertained ;  it  is  not  necessary  that  the  arbitrator  should  himseV 
give  scientific  instructions ;  it  is  sufficient  if  (as  the  affidavits  show)  the 
general  directions  of  the  award  are  intelligible,  practicable,  and  easy  cf 
execution,  and  the  <«  ordinary  and  most  approved  process^  well  known 
and  readily  ascertainable.  [Coleridge,  J.  Suppose  a  question  arose 
tnirty  years  hence  on  the  fulfilment  of  the  award ;  must  the  court  then  go 


(d)  Since  decided,  18  M.  &  W.  671.  The  court  there  lays  it  down,  p.  674,  tlut,  < 
Ihe  coeCs  of  the  cause  are  to  alnde  the  event  of  the  award,  the  award  must  either  dispuse  r^f> 
fcally  of  each  issue  raised  on  the  reooid,  or  it  must  be  clearly  inferred  fipom  it  in  which  Wi9 
^ch  of  these  issues  has  been  found,  so  as  to  enable  the  officer  to  tax  the  costs  for  the  par^  9 
prhose  favour  each  issue  has  been  found.**  See  In  ike  matttr  of  Brown  ▼.  The  Crojfdeu  Ci$0 
tSompanjfi  9  A.  dc  E.  632. 


Di^k  U>  inquire  what  was  tha  ordinary  and  most  appraved  pirooeas  thirty 
years  before  ?]  At  all  eveats  it  might  be  inquired  then  if  he  had  taken  all 
reasonable  percautions.  ^<  la  particular,"  here,  may  have  the  effect  of  a 
videlicet.  The  authority  given  to  the  arbitrator  to  regulate  the  enjoyment  was 
a  power  which  he  might  exercise  or  not  at  his  option ;  Angu$  v.  Bedford^ 
11  M.  &  W.  69 :  if  he  has  exercised  it  imper^ctly,  the  award  is  not  vitiated. 
The  award  would  have  been  sufficient  if  *it  had  stopped  at  the  ,^^^ 
clauae  requiring  ordinary  and  reasonfible  precautions*  But  any  l 
further  direction  that  he  might  have  given  qiust  have  been  carried  out  in 
detail  by  a  scientific  person ;  to  require  such  directions  as  would  leave 
ikQtbiag  to  be  so  supplied  would  make  it  impossible,  in  many  cases,  to 
frame  a  good  award.  In  awarding  a  transfer  of  property,  it  is  usual  tp 
direct  that  it  be  done  by  proper  conveyances,  or  the  most  approved  mode 
of  conveyance,  without  specifying  the  deeds.  [Lord  Dej^imav,  C.  J.^ 
naentipned  Wmffir  v.  letfi^ndge,  13  Price,  533.  Cromptony  for  the  de- 
fendant. There  th£  matter  said  to  be  wrongly  decided  was  beyond  the 
submission.  Lord  Denim^n,  C.  J.  It  was  a  mere  excrescence ;  the  rest 
of  the  award  was  good.] 

The  nemaioing  objections  were  not  argued. 

JBaityu  and  CrompUm^  for  the  defendant,  were  not  called  upon. 

Lord  Denman,  C.  J.  Three  objections  to  this  awfird  have  been  argued* 
The  first  is  certainly  embarrassing ;  and  I  hope  a  ^milar  case  to  this  will 
not  arise  again.  All  arbitrators  would  do  wisely  by  fiuding  distinctly  on 
each  issue :  though  I  do  not  say  that,  where  thi?  is  not  done,  the  award 
may  not  raise  so  clear  an  inference  of  a  finding  on  each  issue  as  to  exclude 
the  objection  of  uncertainty.  But  it  is  better  to  avoid  any  such  jquestion. 
In  this  case,  however,  there  are  other  objections  which  must  prevail.  The 
award  is  uncertain,  as  not  describ^lg  or  ascertaining  the  precautions  which 
are  to  be  taken.  It  stated,  first,  thfit  the  defendant  *<«  shall  at  all  p^,. . . 
liaies  take  and  use  all  proper  and  reasonable  percautions  and  ^ 
measures  for  the  purpose"  pf  preventing  impurity  in  the  water;  and  then  it 
adds,  <<  And,  in  particular,  I  award  and  direct'^  that  the  contents  of  the 
dyeing  vats  shall  be  passed  through  filtt* ring  lodges,  so  as  to  be  thereby 
purified  for  the  plaintiff^s  benefit,  t<ao  far  as  the  same  can  be  purified  and 
cleansed  by  the  ordinary  aitd  most  approved  process  of  filtering  a?  afore- 
said." Now,  in  this  clau^,  wbt^n  the  awards  aflfecting  to  give  a  direction 
as  to  the  cleansing  pf  thf  ^i^ter^  says  that  the  defendant  shall  use  all 
leasonabje  precautions,  and  follows  that  up  by  the  word?,  «<  and  in  parti* 
^ular''  that  the  contents  of  the  vats  shaJU  be  passed,  &c.,  it  is  just  the  same 
ns  if  the  partiaular  direotion  ware  left  out ;  for,  aUhau^h  that  ^ye^e  c.pmplivd 
Vith,  ibore  piay  still  remain  somethingi  alleged  .to  be  a  direction  of  the. 
ifbitrator,  the  omission  of  which  may  become  the  subject  pf  co<nplaint^  anu 
glCouiMl  fcur  an  attaphment.  I  tj^nk  y^^  ahQ^ld  leave  an  opening  \o  inudb 
litigation  and  injustice  if  we  held  this  general  direction  to  he  of  an^  v^l^ 
The  particular  words  which  follow  are  also  too  uncertain.    The  fkWIK^. 
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speaks  of  the  <<iDOst  approved  process."  By  whose  approbatico  a  fhatto 
be  determined  ?  The  witnesses  who  have  made  affidavits  say  mat  they 
understand  the  direction  ;  but  even  they  do  not  themselves  state  what,  in 
their  view,  is  the  most  approved  method.  It  may  be  that  the  arbitraior 
risks  the  validity  of  his  .'award  if  he  attempts  to  set  out  the  process,  and  does 
it  imperfectly ;  but  much  more  is  risked  by  the  g^erality  of  description 
introduced  here.  The  arbitrator  must  make  himself  scientifically  master 
of  the  subject :  he  is  bound  to  understand  it  so  fully  that  he  may  make  a 
,  .  statement  on  *  which  no  one  can  have  a  doubt,  and  that  when  ibe 
^  material  acts  prescribed  have  been  performed,  it  may  be  seen  that 
the  award  is  complied  with,  and  parties  may  not  be  put  to  inquire  for  Ibe 
greatest  number  of  approvers.  If  dangers  are  to  be  considered,  the  most 
important  is  that  which  parties  may  incur,  of  acting  upon  awards  which 
do  not  finally  settle  rights. 

Patteson,  J.  In  Brooks  v.  Parsons^  1  Dowl.  &  L.  691, 1  proceeded  on 
the  authority  of  Bourke  v.  Lloyds  10  M.  &  W.  550.  Whether  this  latter 
case  be  distinguishable  from  others  on  the  ground  stated  by  M,r.  WaUonf 
is  for  the  Court  of  Exchequer  to  decide.  Certainly  Cooper  v.  Langdon^ 
9  M.  &  W.  60,  was  not  brought  to  my  notice.  It  was  just  possible  that 
the  finding  upon  several  contradictory  issues  in  that  case  might  be  con* 
sistent,  on  the  supposition  adopted  by  the  court,  though  whether  it  is  worth 
while  to  be  so  astute  for  the  purpose  of  supporting  an  award,  I  do  not 
know.  I  agree,  however,  in  the  position  that  an  arbitrator  ought  to  find 
specifically  upon  each  issue,  in  order  that  litigation  may  be  avoided,  ^s 
to  the  other  branch  of  objection ;  it  is  assumed  that,  if  the  award  had 
stopped  at  the  direction  to  use  all  proper  and  reasonable  precautions  and 
measures,  that  would  have  been  sufficient :  but  I  cannot  conceive  any  thing 
more  likely  to  bring  on  future  litigation  than  such  a  general  mode  of  state- 
ment. Contradictory  evidence  might  have  been  oflfered  at  any  subsequent 
time  on  the  reasonableness  and  propriety  of  the  measures.  It  was  the 
arbitrator's  duty  to  state  what  they  were  to  be.  It  is  suggested  that  the 
•74^1  ^'^"^  ™^y  ^®  ^^^^  ^^  ^  ^^^  arbitrator  directed  •that  reasonable 
-'  measures  should  be  taken,  <<  namely"  those  specified  immediately 
after.  But  the  award  is  that  «  alP'  proper  measures  shall  be  taken,  and, 
«  in  particular,"  one.  Whetbei;  that  particular  mode,  as  pointed  out,  is 
intelligible  or  not,  may  be  a  question  ;  but  I  think  the  award  is  bad  alto- 
gether. In  Winter  v.  Lethbridge^  13  Price,  533,  the  arbitrator  had  exceeded 
his  authority  in  one  particular  direction  ;  and  the  award,  though  bad  as  to 
this,  was  held  not  to  be  wholly  void  :  but  no  case  decides  that,  where  an 
arbitrator  has  power,  and  in  the  exercise  of  it  gives  a  faulty  direction,  that 
part  of  the  award  may  be  struck  out  and  the  rest  preserved.  The  cas^ 
in  which  it  was  held  that  an  arbitrator  might  omit  to  exercise  the  power 
of  specifically  regulating  the  enjoyment  cannot  help  an  award  where  the 
arbitrator  has  undertaken  to  give  a  specific  regulation,  and  has  done  it 
'erroneously. 
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'  'CoLEHiDCE,  J.  On  tlie  first  point|  I  will  only  say  that  I  adopt  the  (ibser- 
▼attons  of  my  lord  and  my  brother  Patteson.  As  to  the  lasf,  it  has  been 
suggested  that,  if  the  arbitrator  has  the  choice  of  dictating  a  regulation  or 
not,  and  lays  down  an  imperfect  one,  it  is  not  material.  But  I  do  not  agree 
in  this  view.  If  the  arbitrator  goes  wholly  out  of  his  jurisdiction,  the  award, 
on  that  point,  is  merely  void,  and  need  not  be  obeyed  ;  but,  if  the  direction 
be  within  the  arbitrator's  power,  it  binds,  and  ought  to  be  clear  in  its  terms. 
It  is  an  expression  sometimes  used,  that  the  court  ought  not  to  be  astute  in 
finding  objections  to  awards ;  but  I  think  the  right  rule  extends  to  this,  and 
no  more,  that  we  should  construe  *them  candidly  and  sensibly,  in 
the  same  manner  as  other  documents.  I- 

WiGHTMAN,  J.  I  think  it  is  important  that  an  arbitrator,  in  making  his 
award,  should  find  on  each  issue.  But,  further,  I  am  of  opinion  that  this 
award  is  uncertain  as  to  the  mode  of  purifying  the  water.  An  awani  ought 
to  be  so  express  that  there  should  be  no  difficulty  or  doubt  as  to  the  per- 
formance. In  this  case  there  is  a  twofold  uncertainty;  the  specific  mode 
is  incompletely  described,  and  it  is  left  doubtful  whether  the  adoption  of 
that  mode  alone  will  fulfil  the  arbitrator's  intention,  or  whether  it  is  pre- 
scribed only  in  addition  to  the  other  «  proper  and  reasonable  precautions" 
directed  by  the  award.  The  discussion  we  have  heard  shows  the  uncer- 
tainty ;  for  Mr.  Wortley^s  argument  appeared  to  proceed  on  one  view  of 
the  case,  and  Mr.  WeUsan^s  on  the  other.  Rule  absolute. 
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Under  ttat  5  6c  6  W.  4,  c  60,  ■.  95,  Uie  judge  has  no  power  to  direct  the  coats  of  an  indict- 
ment for  non-repak  of  a  road,  preferred  by  the  direction  of  justtoea,  to  be  paid  out  of  the 
highway  rate,  eioept  where  there  is  a  highway,  and  the  liability  to  repair  it  is  m  dispute. 

Therefore,  where  defendant  has  been  acquitted  on  the  sole  ground  that  the  road  in  question  was 
not  a  highway,  and  the  judge  certified  for  costs  under  this  section,  this  court  set  the  certificate 
aside. 

Whijehurst,  in  last  Trinity  term,  obtained  a  rule  calling  on  the  prose- 
€u:or  to  show  cause  why  the  cerificcUe  for  costs  in  this  prosecution,  granted 
by  the  lord  chief  justice  of  the  Court  of  Common  Pleas,  should  not  be  set 
aside.     The  following  facts  appeared  on  affidavit  in  support  of  the  rule. 

The  prosecutor,  under  sect.  94  of  the  Highway  Act,(a)  gave  information 

(a)  Stat  6  dc  6  W.  4,  c  60,  s.  94,  enacts  that,  if  a  highway  is  out  of  repair,  and  information 
thereof  on  oath  given  to  a  justice,  he- is  to  issue  a  summons  requiring  the  surveyor,  or  person, 
dec,  chargeable  with  the  repair,  to  appear  before  the  justices  at  special  sesrions  for  the  highway!^ 
who  aip  then  to  proceed  in  the  manner  after  pointed  out  in  that  section. 

Sect  95  enacts,  **  that  if  on  the  hearing  of  any  such  summons  respecting  the  repair  of  an^* 
highway  the  duty  or  obligation  of  such  repairs  is  denied  by  the  surveyor,'*  &c^  **  it  shall  then 
be  lawful  for  such  justices  and  they  are  hereby  required  to  direct  a  biU  of  indictment  to  be  pre- 
ferred, and  the  necessaxy  witnesses  in  support  thereof  to  be  srbpoenaed,  at  the  next  assizes  to  be 
Jioiden  in  and  for  the  said  county,  or  at  the  next  general  quarter  seifsions  of  the  peace  for  the 
.county,'*  dec  **  wherein  such  highway  shall  be,  against  the  inhabitants,"  dec,  for  the  non- 
repair; '*and  the  costs  of  such  pitMecution  shall  be  directed  by  the  judge  of  assize  before  whom 
tiie  said  indictment  is  tried,  or  by  the  justices  at  such  quarter  sessions,  to  be  paid  out  of  the  rate 
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diat  an  alleged  highway  ih  Ae  townAlp  *(of  Heanor,  lA  ft*  f^ia 
*J  of  Heanor,  Derbyshire,  wad  oirt  of  repair,  Th6  sunreyoi^  of  \\k 
township  and  sonife  of  the  rnhabitantd  att^'iMed  ift  special  sesstonA,  aid 
admitted  that  the  township  Was  liafbhe  to  repair  afi  the  hrghwayfi  >^*iflnn  X, 
and  that  the  road  was  out  of  repair  as  a  public  ^afriage  Way ;  but  tfaejr 
denied  that  it  was  a  highway  at  all  for  carriages ;  and  if  wa^  hot  j^fendcid 
that  the  road  was  out  of  repair  as  a  bridle  vi'ay.  The  jtf^ffces  o^defed  n 
indictment  to  be  preferred  ags^in^  the  inhabitants.  Thid  6rdef  wsfs  tfot  set 
out,  the  depoftent  not  being  able  t6  obtain  a  copy.  Th^  ifrdictm^nt  w* 
tried  before  Tindal,  C.  J.,  at  the  Dtrbyshife  Spring  a^bes,  1844j  wheh 
the  defendants  did  not  contest  their  liafbility  (a  irepair  the  foad,  if  it  #stt  k 
public  highway  for  carriages ;  but  this  fact  was  not  proved  l^  the  prose- 
cutor, and  was  negatived  by  the  witnessed  for  the  defcfnce ;  whereupon  tfi* 
lord  chief  justice  stopped  the  defence,  and  the  jnfy  found  for  the  defend^ 
ants.  On  23d  May^  1844,  the  pr6secutot  obtsfined  a  summons  from  tnlf- 
DAL,  C.  J.,  to  show  cause  why  he  should  not  certify  for  the  prosecutor's 
costs.  The  summons  was  attended  by  cdunsel  on  27th  May,  before  Ti*» 
dAl,  C.  J.,  who  f:aid  that  he  wotild  not  make  the  order  (inleM  h^  was 
obliged  to  do  so,  but  that  he  had  no  discfetibh ;  st/id  his  lofdshtp  accord- 
ingly(a)  made  the  order.  Which  was  af  erwahis  endorsed  on  the  posteH.  Hk 
^-  --,  lordship  was  requested  to  insert  ih  the  onlef  thtf  fact  *that  the  rmi 
•I  was  fotind  not  to  be  a  highway,  but  declirted  to  do  so,  ob^erviftg; 
that  the  defendants  could  have  the  advantage  of  his  notes  of  the  trial  on  a 
motioix  to  set  aside  his  order. 

The  afiidayits  in  answer  denied  that  the  liability  of  the  township  to  repair 
all  the  highways  within  it  was  admitted  before  the  justices,  or  that  the  way 
in  question  was  alleged  not  to  be  a  carriage  highway.  .They  also  stated 
that  application  had  been  made,  on  15th  April,  1844,  to  Tindal,  C.  J.,  for 
his  certificate  for  the  prosecutor's  costs ;  but  that  his  lordship  dedihed  to 
say  any  thing  in  the  matter  till  the  result  of  a  motion,  which  was  to  be  made 
in  this  court,  should  be  ascertained.  That,  on  19ih  April,  this  court  was 
moved,  on  behalf  of  the  prOsecutor,  for  a  verdict  ia  be  enteretl  for  tM?  crown, 
or  for  a  new  trial  to  be  had :  which  applicafion  was  tefnsed.(A)  Sbni^ 
other  facts  were  added  to  explain  the  delay  in  the  hearing  of  the  summonl. 

Humfrey  and  Gale  now  showed  cause.  If  the  judge  bad  a  discfetioif, 
Ihe  court  will  not  i-eview  the  exercise  of  it.     Nor,  if  the  la#  gives  him 

inade  and  levied  ih  pursuance  of  this  act  in  the  parisli  ih  whieh  sudi  highway  ihall  be  aftiiale: 
provided,  ncverthelett,  that  it  shall  be  lawful  fbr  the  part^  a^thst  whom  raeh  imiktineiil  ihil 
be  so  preferred  at  the  quarter  sessiohA  as  afotesaid  to  remote  aucfa  indietoMnt  by  'xrtiorari  « 
otherwise  into  his  majesty's  Court  of  King's  Bench."  See  Rtgina  v.  Mtbrtin^  note  (a)  to  Thyltfr 
T.  Clemson,  2  Q.  B.  10.17 ;  He^init  ▼.  Pemtridge,  3  Q.  B.  901 :  Regina  v.  CtdHt,  5  Q.  B.  B87. 

(a)  See  Regina  t.  Heanor,  note  tb  Regind  t.  Grtai  BkifHktm,  &  MoOi  A  Wtk  44l» 
note  (a).  The  following  is  a  copy.  "  T%t  Quetn  ▼.  The  JithiUtittmia  of  Heanor*  UpA 
hearing  counsel,  and  the  attorneys  or  agbnts  on  both  stdeA»  and  by  consent,  I  do  ordef  that  ttt 
associate  for  the  Midland  circuit  attend  with  the  nisi  pritls  feoonl  ibr  the  purikM  of  MddHlHI 
thereon  my  certificate  for  the  pto«ecutoPfl  coits  puMuant  to  tho  sttttlte.  DAted  tb*  t7lh  Mi^, 
.U44.    N.U.  Tindal.*' 

{h)  SL .  poet,  p.  748,  uotie  (b). 
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such  a  discretion,  will  they  inquire  whether  the  judge  conceived  that  he . 
\ras  entitled  to  act  according  to  his  discretion.  «  To  unravel  the  grounds 
ted  motives  vrbich  maj  have  led  to  the  detennjvisition  of  a  question  once 
settled  by  the  jurisdiction  to  which  the  law  has  referred  it,  would  be  ey- 
tevmely  dangerous ;"  iZ^rtna  v.  The  JuBdcti  ^f  the  WeH  Riding,  I  Q.  B. 
624,  631.  AH  the  requisites  of  stat.  5  &  6  W.  4,  c.  50,  s.  95,  have  been 
satisfied.  [Coleridge,  J.  Out  of  what  fund  are  the  costs  to  come  ?J  Out 
©f  the  sams  to  •be  levied  by  a  highway  rale.  [Colcridge,  J.  But  r^^L^ 
this  is  no  highway.]  That  answer  would  leave  the  liability  to  costs  ^ 
to  depend  on  the  question  whetlier  the  prosecution  succeecled  or  not.  [Pat- 
mssoN,  J 4   The  supposttton  in  the  section  is^  that  the  existence  of  the  high- 

V  way  is  admitted,  and  that  the  liability  only  is  in  dispute.]  The  interpretation 
clause,  sect.  5,  extends  the  meaning  of  «<  highways"  to  all  roads.  Beside^. 
tbe  justices  have  a  discretion,  as  was  decided,  in  Rtgina  v.  Etwl  of  liad- 

.  lior,(a)  upon  sect*  94 ;  and,  that  being  so,  it  must  be  asstinYed  that  the 
existence  of  the  highway  was  admitted  before  the  justices ;  and  then,  in  « 
prosecution  upon  their  order,  the  only  issue  legitimately  before  the  jury 
would  be  as  to  the  liability ;  and  the  existence  of  fbe  highway  would  then*- 
fore  not  properly  be  in  di9pute.(6)  There  does  not,  however,  appear  to  he 
any  substantial  reason  why  one  question  should  not  be  tried  at  the  expense 
of  the  parish  as  well  as  the  other.  Further,  the  record  shows  simply  li 
verdict  of  Not  guilty. 

WhUehunt^  contra,  was  stopped  by  the  court. 

Lord  Demmak,  C.  J.  The  lord  chief  justice  of  the  Common  Pleas,  wheh 
he  made  this  order,  was  not  informed^  as  he  ought  to  have  been,  of  what 
had  passed  •here  upon  the  refusal  of  the  rule  nisi  for  a  new  trial.  ^»- .q 
It  was  then  distinctly  stated  that  the  section  was  inapplicable,  as  to  >. 
<Mts,  when  there  was  no  highway*  When  the  party  insisting  upon  the 
txistence  of  tbe  highway  contended  that,  whether  he  succeeded  or  not,  he 
was  entitled  to  his  costs,  I  was  struck  with  the  grossness  of  the  injustice; 
Uid,  finding  that  my  brother  Pattbsok  had  held  that  sect.  96  applies  only 
^here  there  is  a  highway  and  tbe  question  is  confined  to  the  liability,  I 
ruled  accordingly.  Had  these  rulings  been  communicated  to  the  lord  chief 
justice  of  the  Common  Pleas,  he  would  not  have  granted  this  certificate. 
I  cannot,  therefore,  say  that  this  ha&  been  an  exercise  of  his  discretion :  be 
bud  not  the  facts  before  him.    We  must  make  this  rule  absolute.  * 

'      Patteson,  Coleridge^  and  Wightmait,  Js.,  concurred.  Rule  absolute. (c) 

(a)  Note  to  Rigina  v.  Chedwcrih,  9  C.  &  P.  288. 

(6)  Gale,  in  F<ftsier  term,  1S44,  (April  ISth,)  had  mdved,  on  this  ground,  in  the  prcwnl 
.  eue,  to  enter  a  Terdict  for  Uie  defendant,  or  ibr  a  new  tvkl:  but  Um  court  (Loid  Denman,  C.U., 
Patteeon,  and  Wigfatman,  Js.)  refused  Uie  rule.  Patteson,  J.,  staled  that,  on  the  Oiford  circuit, 
he  had  d^ded  that  tetL  05  gave  no  power  to  certify  for  costs  where  the  road  was  not  a  higli* 
Way :  uid  Lord  Daniluin,  G.  J.,  added,  that  h«  hinuMK  upon  this  niling  of  Patteson,  J.,  beihg 
dted  to  him,  had  ruled  that  the  section  applied  only  where  the  existence  of  the  highway  was 
^    admitted  and  the  dispute  confined  to  the  liability. 

(e)  See  R^iHM  V.  the  MdhihmU  ef  HiekKng,  Ttinity  tadatton,  1S45,  and  Miehaehasf 
1S46.  I 
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•750]    •The  QUEEN  v.  The  Justices  of  WARWICKSfflRE.  Jan.  14 

'  On  application  for  a  mandamus  to  the  sessions  to  enter  continoanoes  and  bear  an  appeal,  it  t^ 
peered  from  the  affidavits  diat  an  application  to  enter  the  appeal  was  made  on  the  seoood  ^ 
of  sessions,  and  not  before,  and  refused.  It  not  appearing  what  the  piacdoe  was,  nor  that  dii 
sessions  had  refused  on  any  ground  except  that  of  the  practice,  this  court  discharged  the  rals 
lor  a  mandamus. 
Though  it  appeared  that  a  question  might  have  arisen  whether  the  appeUanta  were  not  pnduded 
tiy  a  former  appeal  whidi  they  had  entered  but  had  not  prosecuted;  on  which  question  this 
court  gave  no  opinion. 

Isaac  Spooner,  in  last  Michaelmas  terni)  obtained  a  rule  calling  upon  the 
justices  of  Warwickshire  to  show  cause  why  a  mandamus  should  not  issue, 
commanding  them  to  enter  continuances^  and  hear  the  appeal  of  the  churck> 
wardens  and  overseers  of  the  parish  of  Coleshill,  in  Warwickshire,  against 
an  order  of  justices  removing  Edward  Sheffield,  &c.,  from  the  parish  of 
Kingsbury,  in  the  same  county,  to  Coleshill. 

The  affidavits  on  which  the  motion  was  made  stated  that  the  order  vis 

.obtained  in  May,  1844,  and,  with  the  examinations,  was  served  oc  die 
parish  officers  of  Coleshill,  who,  on  12th  June,  1844,  served  the  officers  of 
Kingsbury  with  a  notice  in  writing  of  the  grounds  of  appeal  against  tbe 
order,  «<  and  of  their  intention  to  try  and. prosecute  an  appeal  against  the  same 
at  the  then  next  general  quarter  sessions  of  the  peace  to  be  holden  at  Coventiy 
for  the  Coventry  division"  of  Warwickshire.     The  removal  was  not  made 

;  before  the  then  next  sessions,  which  were  held  at  Coventry,  4th  July,  1844. 
The  parish  officers  of  Coleshill  did  not  appear  at  those  sessions,  and  did  not 
enter  the  appeal.     The  respondents  appeared  in  support  of  the  order,  and 

'  applied  for  costs,  which  the  sessions  ordered  to  be  paid  to  them,  and  which 

.  were  paid  by  the  parish  officers  of  Kingsbury.     After  the  sessions,  on  ]9tb 

.  August,  1844,  the  removal  took  place.     On  30th  September,  1844,  tbe 

parish  officers  of  Coleshill  served  upon  the  parish  officers  of  Kingsbury  a 

fresh  notice  of  grounds  of  appeal,  and  of  '^tbeir  intention  to  prose- 

•■    cute  and  try  at  the  then  next  general  quarter  sessions  at  Coventry. 

The  next  sessions  were  held  at  Coventry  on  16th  October,  1844.     On  17th 

October,  tbe  attorney  for  Coleshill  applied  to  the  clerk  of  the  peace  to  enter 

,  tbe  appeal ;  but  he  refused.  Counsel,  on  the  same  day,  moved,  on  behalf 
of  Coleshill,  to  have  the  appeal  entered  for  the  purpose  of  trying  It :  tbe 

:  motion  was  opposed  on  behalf  of  Kingsbury ;  and  the  sessions  refused  to 
enter  the  appeal  or  permit  it  to  be  tried. 

G.  Hayes  and  MeUor  now  showed  cause.    The  sessions  had  jurisdiction 

.  to  give  costs  at  the  July  sessions,  on  proof  of  notice  of  appeal,  under  stat. 
8  &  9  W.  3,  c.  30,  s.  3.  The  decision  at  that  sessions  disposed  of  the  first 
appeal.  Then,  as  to  the  second,  the  application  to  enter  was  not  made  till 
the  second  day  of  the  sessions.    It  does  not  appear  that  this  was  in  time  by 

.  the  practice  of  the  sessions :  it  is  clear  that  the  sessions  wive  entitled  to  lay 
down  the  rule  that  all  appeals  should  be  entered  on  tbe  first  day.     Furtbfr* 
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Upon  the  merits,  the  appellants  had  no  right  to  appeal  after  the  first  appeal 
had  been  disposed  of  in  July.  It  is  true  that,  under  stat.  4&5  W.  4,  c.  76, 
ss,  79,  84,  the  parish  to  which  the  removal  takes  place  may  treat  either  the 
service  of  the  order,  or  the  actual  removal,  as  the  grievance,  and  compute 
the  time  of  appeal  accordingly;  Regina  v.  Justices  qfSalop^  6  Dowl.  P.  C. 
S8.(a)  And,  in  Regina  v.  The  Justices  of  Middksex,  9  Dowl.  P.  C.  163 
it  was  held  that  the  notice  of  appeal,  given  •before  the  removal,  ^^-p.^ 
did  not  preclude  the  party  from  appealing  after  the  removal :  but  L 
then  the  first  notice  did  not  specify  the  sessions:  here  the  first  notice  did  so, 
and  was  a  notice,  not  merely  of  appeal,  but  of  trial  at  the  sessions  named. 
In  Regina  v.  The  Justices  of  the  West  Ridings  2  Dowl.  &  L.  488,  (6)  it  was 
held  that  the  parish  to  which  the  removal  was  made  could  appeal,  after  the 
lapse  of  twenty-one  days  given  by  sect.  79  of  stat.  4  &  5  W.  4,  c.  76,  at 
any  time  before  actual  removal,  as  well  as  after  removal.  That  decision^ 
however,  does  not  show  that  a  fresh  appeal  can  be  entered,  after  one  has 
l>een  regularly  entered  and  disposed  of:  and  indeed  it  may  be  doubted 
whether  the  decision  be  not  in  contravention  of  the  policy  of  stat.  4  &  6 
'W.  4,  c.  76,  since  the  delay  loads  the  removing  parish  with  useless  expense* 
Notice  is  in  the  nature  of  process;  2  Nol.  P.  L.  515  (4th  ed.):  the  pro- 
ceeding  here  resembles  a  second  action  for  the  same  cause. 

Isaac  Spotmer^  contri.  It  is  manifest  that  the  sessions  refused  to  enter  at 
the  October  sessions,  on  the  ground,  not  that  the  application  was  too  late  for 
.that  sessions,  but  that  the  appeal  could  not  be  entered  at  that  sessions  at  all. 
Mow,  as  to  that,  they  clearly  were  wrong.  Regina  v.  The  Justices  ofMid^ 
dlesexj  9  Dowl.  P.  C.  163,  is  in  point :  and  that  case  was  recognised  in 
Xegina  v.  Stoke  BlisSy  ant^,  p.  158. 

Lord  Denman,  C.  J.     We  think  you  are  wrong  on  the  first  point.     You 
ought  to  have  shown  that,  ^according  to  the  practice  of  the  sessions,     r^^-p. «; 
your  application  on  17th  October  to  enter  an  appeal  was  not  made    *- 
loo  late  in  the  sessions. 

Patteson,  J.,  concurred. 

Coleridge,  J«  It  is  quite  consistent  with  your  affidavit  that  the  sessionff 
determined  merely  upon  the  point  of  practice,  and  that  the  practice  agreeff 
with  their  decision. 

WiGHTMAN,  J.  If  we  are  to  make  any  presumption,  it  must  be  in  favour 
of  the  decision  of  sessions. 

Rule  discharged  with  costs,  (c) 

(a)  '8e>e  Rex  t.  T%e  Juttteea  of  Comwall,  6  A.  d&  E.  894. 
{b)  See  Regina  r.  T%e  JuHUee  uf  Lanetuhire,  4  Q.  B.  910. 

(e)  Lord  Denmaa,  C.  J.,  said  that  the  costs  were  giveo  as  on  a  case  between  the  pariabeik 
•nd  not  on  the  ground  that  the  application  was  against  justices. 


yoIm  ti.  64  2  H  3 


I 


Hi       Reg.  v.SnBtke^^  HsfirfxykWaKt.  H.  T.  1845. 


The  QUEEIC  V.  The  Justices  of  HERTFORDSHIRE.    Jm.  15. 

If  an^r  one  of  tfi6  magktmtes  heaiing  &  ca«e  at  sessbm  be  iiKtsreeled  in  the  raedlt,  the  taaHw 
improperly  constituted,  and  an  order  made  in  the  caw  vnXi  be  quashed  on  certiorari,  tt  imi 
answer  to  the  objet^dn,  that  thera  tvus  A  mAfOfftj^  hi  fiivbiir  of  the  dedsidh  wffhovit  iec&oaifl| 
the  vote  of  the  interemed  party.    Nor  that  the  interesled  party  withdrew  belbtv  the  dsdao^ 

.'    if  he  appear  to  have  joined  in  discussing  Uie  matter  with  the  other  magiotratea. 

On  appeal  agaihst  an  otder,  UndeV  stat  4  d£  5  Vkst  6.  69,  s.,!,  directing  the  Mimyor  at  (b 
highways  to  pay  the  oommianonen  of  a  Campik6  tnisl  a  sum  of  money  to  be  UM  eol  ia  Al 
actual  repairs  of  the  turnpike  road,  the  justices  omking  such  'nder  are  ^Mteresled  paraea^ 

8o  is  a  magistrate  to  whom  money  is  owing  which  is  secuie^  upon  the  tnmpike  tolla 

H.  Hawkins,  in  last  Editer  (erniy  obtiimed  a  rule  calling;  on  the  justicMof 
the  peace  for  the  county  of  Henford  to  show  cause  why  a  certiorari  should  m( 
issue,  to  remove  into  this  court  an  order  made  at  the  general  qnwler  sessim 
^^  of  the  peace  for  the  said  county  *od  8th  April,  1844,  on  the  appeil 
-'  of  James  Smyth  againft  an  onier  of  two  of  the  said  juetices,  vrhei^ 
by  it  was  ordered  (a)  that  9/.  5^*,  part  of  the  rate  or  asse^vment  levied  or  t« 
be  levied  under  stat.  5  &  6  W.  4^  c.  50^  should  be  paid  by  the  surveyor  of 
the  highways  of  the  parish  of  Bygrave,  in  the  said  county,  to  the  commis> 
sioners  of  the  Baklock  and  Boumhri<lge  turnpike  trust,  to  be  laid  out  in  tte 
Ikctual  repair  of  such  part  of  the  said  turnpike  road  as  lies  witbin  the  said 
parish. 

•  The  af&laTits  upon  whk;h  the  rule  was  obtained  stated  the  following  faett. 
One  of  the  magisti^tes  at  sessions,  before  whom  the  appeal  was  heard,  wai 
Mr*  Fordhain ;  he  was  also  one  of  ibe  magistrates  who  mide  the  originai 
order,  and  was  a  respondent  in  the  appeal.  Mr.  Fordham^  during  part  of 
Ihe  hearing,  was  in  conversation  with  magistrates  on  the  bench,  and  appeared 
to  the  deponent  to  take  a  part  in  the  discussion  as  to  the  appeal.  Another  of 
^be  magistrates  at  Sessions  was  Mr.  Fitssjohn :  he  was  a  creditor  of  the  Bil^ 
dock  and  Bournbridge  turnpike  trust,  and  had  money  owing  to  hira  wbiel 
was  secured  solely  upon  the  tolls  of  that  trust,  tie  sat  on  the  bench  during 
tte  hearing  and  trial  of  the  appeal,  and  retired  with  the  other  justices  into 
II  private  room  afler  the  hearing.  The  justices,  on  returning  into  court  frott 
that  room,  confirmed  the  order,  with  costs.  Statements  were  added  to  shoifr 
that  the  objection  to  Mr.  Fbrdham's  and  Mr.  Fitacjohn's  interference  bad 
never  been  waived. 

tn  answer,  Mr.  Fordham  deposed  that  he  was  on  the  bench  during  part 
only  of  the  appeal,  having  gone  away  before  such  hearing  was  concluded; 

♦7fip^i  ^^^^  ^^^^  ^^  ^^^^  "^  ^P**^  '^  ^^^  determination.  Mr.  Fitzjohn  de- 
^  posed  that  he  took  no  active  part  in  the  discussion  or  in  promoting 
the  determination,  having  only  pointed  out  that  the  appellant  had  not  attended 
the  petty  st*ssion  to  object ;  and  he  stated  that  he  himself  merely  gave  his 
vote  as  a  magistrate ;  and  that,  when  the  qnagistrates  retired  into  the  private 

(a)  See  Stat  4  d&  6  Vict  c.  59,  continued,  lijr  itat  8  &  9  Vict  c.  09,  to  Oelober  lit,  18M 
•  and  to  the  end  of  Ihe  Uien  next  session  of  pariiaineut 


f66ttt  to  disetiss  the  inetrtts  of  the  af^ptedl,  he  took  no  pftrt  in  the  disietissiofr, 
though  he  gave  his  vote  in  favour  of  confirming  the  order :  that  fen  magi#- 
ttstes  retired  irrto  the  ro6m ;  ind  that  all  hut  twd  roted  fof  the  confirmattntr. 

Wordsworth  iicr9f  showed  cause.  First,  Mf.  Ford  ham  was  a  mete  nom^ 
li^I  party  td  Xht  appeal,  and  had  no  real  intefest  in  the  decisiotir.  [L()t4 
BcNMAN,  C.  J.  He  might  be  liable  to  casts.]  [a)  He  took  nO  patt  in  the 
determination ;  and  therefore  it  was  not  aflfected  by  his  interest.  Mr.  VxXt- 
John  can  scarcely  be  said  to  be  interested.  The  moftey,  whert  paid,  would 
not  go  to  satisfy  his  claim,  nor  to  increase  the  general  funds  of  the  trust, 
but  must  be  applied  to  the  actual  repairs  of  the  road.  But,  admittifrg  that 
he  was  interested,  it  appears  that  there  was,  without  his  vote,  a  rn^jori^ 
for  confirming  the  order.  In  Regbm  v.  The  CheltetJum  CtnttmuslMeri^ 
1  Q.  B.  497,  an  order  of  Sessions  was  quashed  because  some  of  the  mngi^ 
trates  were  interested  in  the  decision :  butjn  that  case  without  the  votes  of 
those  interested  there  would  not  have  been  a  majority  for  the  order ;  and 
Patteson,  J.,  expressly  guarded  himself  against  deciding  that  the  vote  of 
bfi  interested  party  vitiated  the  decision  when  it  could  not  aflect  the  p^^,^ 
^majority.  A  magistrate  will  not  be  called  to  account  on  a  mere  '• 
surmise  that  he  must  have  influenced  a  decision  on  a  question  in  which  he 
is  interested. 

H.  HawkinSy  contrsl,  was  stopped  by  the  court. 

Lord  DiJrAiAN,  C.  J.  I  am  clearly  of  opinioO  that  thi^  order  of  the  quar- 
ter sessions  must  be  brought  up  to  be  quashed.  Both  these  gentlemen  had  a 
disqualifying  interest.  Mr.  Fitzjohn,  as  a  creditor,  had  an  interest  in  the 
funds  of  the  trust  to  which  the  money  was  to  be  paid,  tt  is  contended  that, 
^  the  majority,  without  reckoning  his  vote,  Was  in  ftivouf  of  the  confirma- 
tion, the  order  is  not  vitiated.  But,  after  making  every  possible  deduction 
from  the  strength  of  my  opinion,  in  deference  to  that  of  my  brother  Pa TTEi- 
liON,  still  in  my  judgment  a  decision  is  vitiaited  by  any  one  interested  per-^oh 
taking  part  in  it.  We  cannot  enter  into  an  analysis  of  the  different  motives 
which  may  haVe  produced  the  decision:  it  iS  enough  to  say  that  a  single 
itlterested  person  has  formed  part  of  the  court.  Then,  next,  Mr.  Fordharfi, 
'as  respondent,  might  be  liable  to  cost^.  I  think  the  circumstances  here  de- 
posed to  are  sufficiently  strong  to  call  upon  him  to  ^hoW  that  he  took  no 
part  in  influencing  the  decision:  and, even  then,  one  would  be  sorry  to  see 
that  a  magistrate  who  was  interested  joined  in  the  discussion  at  all.  It  pro- 
bably never  occurred  to  him  that  he  was  interested  and  disqualified.  Still 
\ve  must  take  care  that  interested  parties  do  not  join  in  deciding  cases.  I 
think  that  the  prim&  facie  case  is  not  answered  by  the  fact  that  Mr.  Fordham 
left  the  bench  before  the  actual  decision  took  placet  for  it  ii)  quite  consistent 
with  this  that  he  may  *have  joined  in  the  discussion  so  far  hs  to  p^-^ 
affect  the  result,  ^ 

Pattesok,  J.    I  siippose  that,  in  Regina  t.  The  Chdtthham  Commis' 
mimersy  1  Q.  fi«  467, 1  was  not  satisfied  that  the  interference  of  a  single 

(a)  See  Stat  4  &  0  Vict  c  5d,  k.  S. 
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interested  party  vras  sufficient  to  invalidate  the  decision :  in  fact  the  inter* 
ference  of  the  interested  parties  did  there  turn  the  majority ;  and  I  suppose 
that  I  was  satisfied  with  limiting  my  decision  to  that  ground.  But,  on  coih 
sideration,  I  think  this  is  unsound :  I  think  that  it  is  very  dangerous  to  allow 
an  interested  person  to  join,  whether  the  majority  turn  on  his  vote  or  not. 
The  magistrates  discuss  the  question  among  themselves ;  and  it  is  «'*ipossi- 
ble  to  say  what  efiect  that  discussion  may  have  on  the  decision.  The  real 
question  is,  has  an  interested  person  taken  any  part  at  all  ?  Here  Mr.  Ford- 
bam  was  a  respondent,  and  ought  to  have  taken  no  part.  It  is  urged  that 
we  are  not  to  call  a  magistrate  to  account  on  a  mere  surmise :  and  to  that 
I  agree.  But  here  is  more  than  mere  surmise.  Mr.  Fordham  is  on  the  bench 
in  conversation  with  other  magistrates.  The  party  making  the  depositioo 
upon  which  the  order  is  impeached  was  probably  not  near  enough  to  bear 
-what  was  the  subject  of  conversation.  But,  as  the  appeal  was  then  being 
heard,  it  is  at  least  probable  that  the  conversation  related  to  that :  and  the 
fair  inference  is  that  it  did  so,  since  Mr.  Fordham  does  not  deny  it.  Willi 
respect  to  Mr.  Fitzjohn,  he  was  interested,  though,  it  is  true,  remotely.  Mr. 
Wordsworth  reminds  us  that  the  money  was  to  be  laid  out  in  actual  repaira, 
•Tf^Qi  ^^^  °^^  carried  to  the  general  funds  of  *the  trust :  but  I  do  not  sec 
^  what  difierence  that  can  make,  since  every  contribution  to  the  repairs 
must  relieve  the  general  funds. 

CoLEBiDGE,  J.  I  will  merely  add,  as  I  was  not  present  at  the  decision  of 
Regina  v.  The  Cheltenham  Commissioners,  1  Q.  B.  467,  that  I  agrt^e  in  the 
view  now  taken  by  my  lord  and  my  brother  Pattesox.  Whether  there  is  a 
properly  constituted  court,  is  a  question  which  must  be  prior  to  the  decision. 
My  brother  Patteson  does  not  appear  to  have  diflfered  very  decidedly,  in 
Regina  v.  The  Cheltenham  Commissioners^  from  our  present  view :  he  there 
intimates  that  a  magistrate  who  knows  that  he  is  interested,  and  still  takes 
a  part  in  the  discussion,  is  not  justified  in  saying  that,  because  so  many  other 
magistrates  were  present,  he  could  not  have  influenced  the  decision. 

WiGHTMAN,  J.  I  agree:  and  I  meant,  in  Regina  v.  The  Cheltenhta^ 
Commissioners y  to  rest  upon  the  principle  on  which  we  are  now  deciding; 
that  we  cannot  enter  into  a  discussion  as  to  the  extent  of  influence  exercised 
by  the  interested  party. 

Rule  absolute. 
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Railway  Company.     Jan,  15. 

By  a  Tailway  act,  (7  W.  4,  &  1  Vict  c  xxiL,)  it  was  enacted  that,  fiir  Mttltng  difEsiencM  be- 
tween the  company  and  owners  of  land,  the  company  should  issue  a  warrant  commanding 
the  sheriff  to  impannel,  dec,  a  juiy,  which  jury  should  **  inquire  of,  aasMs,  and  give  s  venfirf 
lor  the  sum  of  money  to  be  paid,**  *<  by  way  of  satisfiiction  or  compensation,"  **  ^  tbs 
damafes"  sustained  from  the  company's  acts.  It  was  also  provided  that  no  proceedings  had 
in  pursuance  oi  the  act  should  be  quashed  or  vacated  for  want  of  form,  or  removed  by  certk^ 
lari.  The  company  issued  their  warrant  to  the  sheriff,  commanding  him  to  impannel  a  jifT 
«  for  the  purpose  of  inquiring  o^  assessing,  and  giving  a  verdict  for,  the  sum  of  money  (y 
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any)  to  be  pauT  to  C. «  by  way  of  aatiflMtioii  or  oompemation'' «  for  die  damages  (iftmyy 
which  ■hall  have  been  done/*  6lc  The  jury,  on  the  inquintion  m  pursuance  of  this  warrant, 
found  that  C.  *<  had  not  mutained  any  damage ;"  **  therefore  it  was  coaridered  that  no  damagee 
or  aum  of  money  be  aaaowed,*'  Ac    Held: 

(1)  That  the  jury,  even  though  the  words  **  if  any"  had  not  been  in  the  wanant,  would  stiU 
have  been  authorized  to  find  that  there  was  no  damage.    And,  consequently, 

QL)  That  the  words  in  the  warrant  did  not  vary  the  duty  imposed  upon  the  jury,  or  prevent  the 
warrant  firom  being  in  puisuanoe  of  the  act    Therefon, 

(3}  That  the  proceedings  were  within  the  jurisdiction  conferred  by  the  act,  and  no  certiorari  lay 

Atherton  obtained  a  rule,  in  last  term,  calling  upon  The  Lancaster  and 
Preston  Junction  Railway  Company  to  show  cause  why  a  certiorari  should 
not  issue,  to  remove  into  this  court  an  inquisition  taken  on  52d  July,  1844| 
<t  for  the  purpose  of  inquiring  of,  assessing,  and  giving  a  verdict  for,  the 
sum  of  money  to  be  paid  to  James  Cottam  by  way  of  satisfaction  either 
for  the  damages  (if  any)  done  or  sustained  by  reason  of  the  execution  of 
any  of  the  works  authorized  by  the  act  passed,"  &c.,  (7  W.  4,  &  1  Vict, 
c.  xxii.,)  «or  for  or  on  account  of  certain  other  damages,  loss,  incon*' 
venience  or  injury  therein  mentioned,  together  with  all  proceedings  had 
thereon." 

The  company  was  incorporated  by  the  style  of  <<  The  Lancaster  and 
Preston  Junction  Railway  Company,"  by  sect.  1  of  stat.  7  W.  4,  &  1  Vict. 
c.  xxii,  (local  and  personal,  public,)  <<  for  making  and  maintaining  a  rail* 
way  from  the  town  of  Lancaster  to  the  town  of  Preston  in  the  county 
Palatine  of  Lancaster."  The  act  gives  the  ordinary  powers  to  enter  and 
take  lands,  &c.,  for  the  purpose  *of  the  railway,  making  compensa-  ^ 
tion,  &c.,  and  empowers  parlies  to  sell,  &c.  Sect.  63.  (<  And  for  ^ 
settling  all  difierences  which  may  arise  between  the  said  company  and  the 
several  owners  and  occupiers  of  or  persons  interested  in  any  lands  which 
shall  or  may  be  taken,  used,  damaged,  or  injuriously  aflfected  by  the  execu*. 
tion  of  any  of  the  powers  hereby  granted ;  be  it  further  enacted,  that  if  any 
corporation,  trustee  or  other  person  so  interested  or  entitled  and  capacitated 
to  sell,  agree,  convey,  or  release  as  aforesai^  shall  not  agree  with  the  said 
company  as  to  the  amount  of  such  purchase  money  or  satisfaction  or  other 
compensation  as  aforesaid,  or  if  any  of  the  parties  entitled  to  receive  such 
purchase  money,"  &c.,  <«as  aforesaid  shall  refuse  to  accept  such  purchase 
money,"  &c.,  «<  as  aforesaid  as  shall  be  offered  by  the  said  company,  and 
shall  give  notice  thereof  in  writing  to  the  said  company  within  ten  days 
next  afier  such  ofler  shall  have  been  made,  and  the  party  giving  such  notice 
shall  therein  request  that  the  matter  in  dispute  may  be  submitted  to  the 
determination  of  a  jury,  or  if  any  of  such  parties  as  aforesaid  shall  for  the 
space  of  (en  days  next  after  notice  in  writing  shall  have  been  given  to  the 
clerk,"  &c., «  of  any  such  corporation,  or  to  any  of  such  trustees  or  persons 
respectively,  or  left,"  &c.,  *<  neglect  or  refuse  to  treat,  or  shall  not  agree 
with  the  said  company  for  the  sale,  conveyance,  and  release  of  their 
respective  estates  or  interests/' &c.,  «<  or  shall  by  reason  of  absence  be 
prevented  from  treating,  or  shall  by  reason  of  any  impediment  or  disability,*' 
&c.,  <(  be  incapable  of  making  such  agreement,  conveyance,  or  release  at 
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ilbili  b€  nenes&iry  or  expedient  for  e^abUng  Ihe  iaid  company  lo  take  Wddi 
hinds  or  to  proceed  in  constructing  the  said  railway,"  fllpc.,  or  shall  apt 
•7^11  ^^^'^^  ^"^  *pro\;e  the  state  of  the  title,"  &c.,  <«or  in  any  othier 
''  case  where  agreement  for  compensation  for  damages  incurred  intke 
^ecution  of  this  act,  or  for  the  purchase  of  lands  required  for  the  purposei  ^ 
of  this  act,  cannot  be  made,  then  and  in  every  such  case  the  said  compaQj 
shall,  and  they  are  hereby  required  from  time  to  time  to  issue  a  warraat 
under  their  common  seal  to  the  sheriff  of  the  said  county  of  Lancaster,  or 
lA  ease  such  sheriff  or  his  under-sheriff  shall  be  one  of  the  said  companyi'^ 
^•1  (provision  as  to  eases  where  presiding  officers  may  be  iqterestedi) 
<^  commanding  such  sheriff  or  coroner  or  other  person  to  impannel,  siua« 
mon,  and  return,  and  the  said  sheriff,  coroner,  or  other  person,  is  her^ 
accordingly  empowered  and  required  to  impannely"  &c.,  <«  a  jury  of  at  leaii 
twenty-four  sufficient  and  indifferent  men,  qualified  according  to  the  laws 
of  this  realm  to  be  returned  for  trials  of  isaues  in  bis  majesty's  courts  of 
record  at  Westminster;  and  the  persons  so  to  be  ioapannelled,"  &c.y  *<apt 
hereby  required  to  appear  before  the  said  sheriff,  under-sheriff,  coroner,  of 
other  person  at  such  time  and  place  as  in  such  warrant  shall  be  appointed, 
and  to  attend  from  day  to  day  until  duly  discharged ;  and  out  of  sadi 
persons  so  to  be  impannelled,  &c.,  *«  a  jury  of  twelve  men  diall  be  drav9 
by  the  said  sheriff,  under-sheriff,"  &c.,  «<  or  by  some  person  to  be  by  then 
respectively  appointed,  in  such  manner  as  juries  for  trials  of  issues  joined 
in  his  majesty^s  courts  of  record  at  Westminster  are  by  law  directed  to  tie 
drawn ;  and  in  case  a  sufficient  number  of  jurymen  shall  not  appear  at  the 
time  and  place  so  to  be  appointed  as  aforesaid,  such  sheriff,  under-sheriff,'^ 
&c.,««  shall  return  other,"  &c.,  (de  circumstantibus,)  <«to  make  up  the 

•7fi21  ^^^  J^'^y  ^^  ^^^  number  of  twelve,"  (then  follow  provisos  'as  0 
^  challenges,  summoning  witnesses,  and  views;)  «<and  such  joijr 
shall,  upon  their  oaths,"  (power  to  the  presiding  officer  to  administer  oaths,) 
<(  inquire  of,  assess,  and  give  a  ^^enlict  for  the  sum  of  money  to  be  paid  fcr 
the  purchase  of  such  lands,  except  for  such  interest  therein  as  ^all  have 
been  of  right  purchased  by  the  said  company  from  any  other  person,  aad 
also  the  sum  of  money  to  be  paid  by  way  of  satisfaction  or  compenaatioi, 
either  for  the  damages  which  ^all  before  that  time  have  been  done  or  sua* 
(ained  as  aforesaid,  or  for  the  future  temporary  or  perpetual  or  for  aajr 
Kcurring  damages  which  may  be  so  done  or  sustained  as  aforesaid,  and  the 
eause  or  occasion  of  which  shall  have  been  in  part  only  obviated,  removedi 
er  repaired  by  the  said  company,  and  which  cannot  or  will  not  be  further 
•bviated,  removed,  or  repaired  by  them,  which  sati^action  or  corapensatioii 
for  such  damage  or  loss  shall  be  inquired  into  and  assessed  separately  and 
distinctly  from  the  value  of  the  lands  so  to  be  taken  or  used  as  aforesaid ; 
and  the  said  sheriff,  under-sheriff,"  &c.,  «<  shall  accordingly  give  judgiaeal 
for  such  purchase  money,  satisfaction,  or  compensation  as  shall  be  assent 
by  such  jury ;  which  said  verdict,  and  the  judgment  thereon  to  be  pr^* 
HQunced  as  aforesaid,  shall  be  binding  and  conclusive  to  all  intents  ili 
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purposes  upoo  all  corporations  and  persons  whatsoever."  (Then  follow* 
provisos  as  to  notice.)  «^  Provided  also,  that  in  all  such  cases  the  party 
claiiniog  such  satisfaction  or  com|>en8ation  shall  be  the  plaintiff,  and  sball* 
be  entitled  to  all  such  advantage  and  privileges  as  plaintiff^  are  in  actiQA9 
tried  in  any  of  his  majesty '3  courts  at  Westminster  by  law  entitled." 

Sect.  206  enacts,  "  Tha^  no  proceedings  to  be  had  or  ^taken  in     r.»Tfl^ 
pursuance  of  this  act  shall  be  quashed  or  vacated  for  want  of  form,     '- 
or  be  removed  by  certiorari,  or  by  any  other  writ  or  proceeding  whitsoeyer, 
into  any  of  his  majesty's  courts  of  record  at  Westminster  or  elsewhere; 
any  law  or  statute  to  the  contrary  notwithstanding." 

The  company  issued  the  following  warrant. 

«« To  the  SheriflT  of  the  County  Palatine  of  Lancaster. 

«  We,  The  Lancaster  and  Preston  Junction  Railway  Company,  incorpo* . 
rated  by  an  act,"  &c.,  <<  do,  by  this  our  warrant,  (pursuant  to  the  pow^erf . 
or  authorities  for  that  purpose  given  to  us  by  the  said  act,)  command  you^ 
the  said  sheriflf,  to  impannel,  summon  and  return  a  jury  of  at  least  twenjty* 
four  sufficient  and  indilferent  men,  qualified,"  &c.,  <<  to  appear  before  you, 
the  said  sheriflT,  at,"  &c.,  "  on,"  &c.,  <<ia  order  that  you,  the  said  sherifl(^ 
may,  out  of  such  persons  so  impannelled,"  &c.,  "swear  or  cause  to  be 
sworn  twelve  who  shall  be  a  jury  for  the  purpose  oi  mquiriog  of,  assessiog, 
and  giving  a  verdict  for,  the  sum  of  money  (if  any)  to  be  paid  to  James 
Cottam,  of,"  &c.,  <(  by  way  of  satisfaction  or  compensation,  either  for  Ib^ 
damages  (if  any)  which  shall  have  been  done  or  sustained  by  reason  of  th? 
execution  of  any  of  the  works  by  the  said  act  authorized,  or  for  or  on 
account  of  any  damage,  loss,  inconvenience  or  injury,  by  reason  of  the  exec\ft» 
lion  of  any  of  the  powers  of  the  said  act,  or  for  the  future  temporary  Qjr 
perpetual,  or  for  any  recurring,  damages  (if  any)  which  may  be  so  done  or 
sustained  as  aforesaid,  and  the  cause  or  occasion  of  which  shall  have  be^ 
in  part  only  obviated,  removed  or  repaired  by  the  said  company,  and  whicb 
cannot  or  will  not  be  further  obviated,  removed  or  repaired  by  thei9, 
(damages,  loss,  'inconvenience  or  injury,  in  respect  of  which  the  p^-^ - 
said  James  Cottam  hath  already  received  satisfaction  or  compensa^  ^ 
tion  as  required  by  the  said  act,  excepted.") 

An  inquisition  was  taken  la  pursuance  of  the  warrant,  and  was  set  out 
in  the  affidavits  as  follows. 

<<  Lancashire,  to  wit. — An  inquisition  and  judgment,  had,  taken  and 
given  at,"  &c.,  («on,"  &c.,  <<  before  me,  Joha  Fowden  Hindle,  SsquAMii 
sheriflT  of  the  said  county  palfitine,  pjriuant  and  in  obedience  to  a  warnMKt 
piade  and  issued  under  th?  common  seal  of  the  Lancaster  and  Preston 
Jqnction  Railway  Company,  by  virtue  of  nn  act,"  .&c.,  ^^and  to  me,  ik^ 
89iid  sheriflT,  directed,  to  inquire  into  and  of  certain  matters  in  the  sai4: 
warrant  specified,  by  the  oaths  of  Thomas  Clark,"  &c«,  «<  twelve  auflScient 
and  indiflTerent  men,  qualified,  according  to  the  laws  of  this  realm,  to  be 
i^umed  for  trials  of  issues  in  her  majesty's  courts  of  record  nt  Westminstc^i 
h^  duly  impannelled,  summoned  ^d  returned  by  me^  the  said  ^rifl^ 
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and  being  sworn  and  charged  as  in  and  by  the  said  warrant  directed ;  and 
which  said  warrant  is  hereunto  annexed ;  to  inquire  of,  assess,  and  give  a 
verdict  for  the  sum  of  money  (if  any)  to  be  paid  to  James  Cottam  in  the 
said  warrant  named,  by  way  of  satisfaction  or  compensation,  either  for  the 
damages  (if  any)  which  should  have*  been  done  or  sustained  by  reason  of 
the  execution  of  any  of  the  works  by  the  said  act  authorized,  or  for  and  on 
account  of  any  damage,  loss,  inconvenience  or  injury  by  reason  of  the 
execution  of  any  of  the  powers  of  the  said  act,  or  for  the  future  temporary 
or  perpetual,  or  for  any  recurring,  damages,  (if  any,)  which  might  be  so 
done  or  sustained  as  aforesaid,  and  the  cause  or  occasion  of  which  should 
-  have  been  in  part  only  obviated,  removed,  or  repaired  •by  the  said 
^  company,  and  which  could  not  or  would  not  be  further  obviated, 
removed  or  repaired  by  the  said  company,  (damages,  loss,  inconvenience 
or  injury  in  respect  of  which  the  said  James  Cottam  had  then  already 
received  satisfaction  or  compensation,  as  required  by  the  said  act,  excepted:) 
Whereupon  the  said  jury,  being  so  impannelled,  summoned,  returned, 
sworn  and  charged  as  aforesaid,  upon  their  oaths  did  present,  find  and  give 
their  verdict,  that  the  said  James  Cottam  had  not  sustained  any  damage  by 
reason  or  on  occasion  of  the  matters  and  things  in  the  said  warrant  men* 
tioned,  any  or  either  of  them.  Therefore  it  was  considered  that  no  damages 
or  sum  of  money  be  assessed  to  the  said  James  Cottam  by  reason  of  the 
matters  and  things  in  the  said  warrant  contained,  or  any  of  them :  where- 
upon  T,  the  said  sheriff,  in  pursuance  of  the  said  act,  do  pronounce  and 
give  judgment  accordingly.  In  witness  whereof  I,  the  said  sheriff*,  hare 
(lereunto  affixed  my  hand,  and  the  sea!  of  my  said  office,  the  day  and  year 
first  above  written.  "  John  Fowden  Hindle,  SherifT.     [l.  s.] 

«  Signed  by  me,  Christopher  Bland  Walker,  under-sheriff  of  the  said 
county  palatine  of  Lancaster,  presiding  at  the  taking  of  the  said  verdict, 
and  pronouncing  the  said  judgment,  the  same  day  and  year  first  before 
written.  «  C.  B.  Walker." 

Bairns  now  showed  cause.  The  affidavits  merely  set  out  the  proceed* 
ings :  and  therefore  the  objections,  if  any,  must  arise  only  on  the  face  of 
the  inquisition.  Three  objections  are  suggested.  First,  that  it  does  not 
^  •appear  that  twenty-four  jurymen  were  impannelled,  as  required 

-'  by  sect.  63,  nor  that  the  twelve  named  in  the  inquisition  were  drawn 
from  twenty-four,  or  made  up  by  a  tales.  Secondly,  that  the  sheriff  has 
pronounced  the  judgment,  and  not  the  under-sheriff,  who  appears,  on  the 
fitee  of  the  inquisition,  to  have  presided.  Thirdly,  that  the  jury  have  giveo 
no  damages.  Now  sect.  206  forbids  removal  by  certiorari ;  and,  as  this  is 
manifestly  a  proceeding  under  the  act,  the  objections  cannot  be  entertained 
by  the  court ;  at  any  rate  not  in  this  proceeding.  The  alleged  informalities 
will  not  warrant  the  removal ;  Rex  v.  Casson^  3  Dowl.  &  R.  36 ;  Rex  v. 
ne  Justices  of  the  West  Riding  of  Yorkshire,  1  A.  &  E.  563 ;  Regina  f- 
The  Sheffield  Railway  Company^  11  A.  &  £.  194.  If  the  proceedings  an 
not  warranted  by  the  act,  they  are  void,  and  a  certiorari  is  unuecessaiy 


6  Adolphus  &  Ellis,  N.  S.  766 

Regha  v   Th€  Bristol  and  Exeter  Railway  Company^  11  A.  &  E.  202, 
note  (a).     (He  was  then  stopped  by  the  court.) 

MhertoHj  contr^.  The  clause  taking  away  the  certiorari  does  not  apply, 
because  the  proceedings  are  not  instituted  under  the  act,  and  the  jurisdiction 
Has  not  arisen.(a)  Sect.  63  defines  the  functions  of  the  jury:  they  have 
merely  to  ascertain  the  amount,  and  are  not  to  inquire  whether  the  com- 
plainant has  or  has  not  suffered  any  damages  at  all.  The  company  are  to 
issue  their  warrant  only  in  the  case  of  damage  existing:  by  issuing  the 
warrant  they  admit  the  fact  of  some  damage.  It  is  true  that  the  words  (<if 
any"  have  been  inserted  in  the  warrant :  and  it  may  perhaps  be  ai^ued  that 
these  words  justify  the  •jury  in  inquiring  whether  any  damages  at  p^«^- 
all  have  been  suffered.  If  thnt  be  so,  it  merely  removes  the  ques-  '- 
tion  by  one  step :  for  then  the  objection  will  be  that  the  warrant,  so  framed, 
b  not  in  pursuance  of  the  act.  The  complainant  by  this  proceeding  is 
placed  in  a  difficulty.  If  the  company  meant  to  dispute  the  fact  of  damage 
altogether,  they  ought  to  have  done  so  by  refusing  to  issue  the  warrant : 
then  there  would  have  been  an  application  for  a  mandamus,  and  the  ques- 
tion as  to  the  fact  of  damage  would  have  been  determined  by  this  court  on 
the  affidavits  used  in  showing  cause,  or  by  a  traverse  to  the  mandamus. 
Here  the  inquiry  has  been  transferred  to  a  tribunal  which  was  not  intended 
to  entertain  such  questions,  and  which  is  unfitted  for  them.  The  courts 
will  watch  proceedings  of  this  kind  narrowly ;  the  more  so,  as  the  finding 
is  concluMve,  and  there  are  no  means  of  applying  for  a  new  trial.  If  appli* 
cation  were  now  made  for  a  mandamus,  the  answer  would  be  that  the 
inquiry  had  already  taken  place ;  for  the  case  is  not  like  that  of  Walker  v« 
The  London  and  Blackwall  Railway  Company^  3  Q.  B.  744,  where  the 
sheriflf  would  not  allow  the  inquiry  to  proceed :  here  is  a  distinct  finding. 
[Coleridge,  J.  That  is,  a  finding  which,  if  you  are  right,  is  not  a  finding 
justified  by  the  act.  If  so,  it  will  not  prevent  a  mandamus.]  llie  want 
of  jurisdiction  entitles  the  complainant  to  a  certiorari. 

Lord  Denman,  C.  J.  There  may  be,  upon  examination  of  sect.  63,  room 
for  a  little  more  doubt  than  I  at  first  could  see :  and  perhaps  it  would  have 
been  better  *if  the  company  had  issued  their  warrant  without  the 
words  «« if  any."  But  these  wortls  make  no  difference  as  to  the  '-  ^ 
duty  of  the  jury.  They  are  to  inquire  and  assess  the  damages:  and»  even 
if  Mr.  AtherUm  be  right  in  his  argument,  that  the  issuing  of  the  warrant 
admits  the  fact  of  some  damage,  that  admission  cannot  bind  the  jury.  The 
question,  whether  any  damage  has  been  sustained  or  not,  is  inseparable 
from  the  question,  how  much  damage  has  been  sustained.  The  words  m 
the  warrant,  therefore,  though  it  would  have  been  better  if  they  had  been 
omitted,  do  not  alter  the  duty  of  the  jury ;  and  all  parties  are  bound  by 
this  verdict.  And,  if  the  proceedings  show  on  their  face  a  defect  of  juris* 
diction,  a  certiorari  is  not  wanted. 

Patteson,  J.,  concurred. 


(a)  Bee  Bex  r.  The  Jmiiea  of  the  We$tRuSngof  KribA^,  5  T.  R.  6Jtfi. 
VOL.  VI.  55  2  0 
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,  C0LERID6E9  J.  The  only  questions  are  as  to  the  form  of  the  warrant  an<f 
the  conduct  of  the  jury.  The  words  <<  if  any/'  though  it  would  be  better 
if  they  were  away,  do  not  affect  the  validity  of  the  warrant :  for,  though 
the  inquiry  may  go  only  to  the  quantum,  that  quantum  may  be  nothing. 
Then  the  jury  cannot  be  expected  to  give  a  farthing :  strictly  speaking,  such 
8  finding,  if  there  were  no  damages,  would  be  a  violation  of  their  oath  as 
much  as  the  finding  of  a  large  sum. 

'  W16HTMAX,  J.,  concurre  \.  Rule  dbcharged. 


•769]  •THOROGOOD  v.  ROBINSON.    Jan.  15. 

It  IB  not  eveiy  wrongful  act  depriving  a  party  of  the  powoarion  of  hia  gooda  that  amounti  to  t 
oonyexaion.  Where  plaintifTs  goods  and  aerTantB  were  on  land  which  defendant  recoveral 
in  ejectment,  and  defendant  on  entering  under  the  writ  of  poseeflsion  turned  plaintilTt  m* 
.  Tants  off  the  land,  and  would  not  let  them  remain  for  the  purpose  of  removing  the  gjook, 
there  having  been  no  subsequent  demand  or  refusal :  Held,  that  the  juiy  might  find  that  then 
was  no  conversion. 


,  Case  for  an  excessive  distress,  with  a  count  in  trover  for  lime,  flints 
breeze.     Pleas,  to  the  count  in  trover,  1.  Not  guilty.     2.  Not  possessed. 
Issues  thereon.     No  question  arose  on  the  counts  for  an  excessive  distress. 

On  the  trial,  before  Lord  Denman,  C.  J.,  at  the  Middlesex  sittings  after 
last  Michaelmas  term,  it  was  proved  for  the  plaintiff  that  he  was  a  lime- 
burner,  apd,  in  January,  1844,  was  in  possession  of  some  land  and  of  the 
lime,  breeze,  &c.,  in  the  declaration  mentioned,  which  were  lying  on  the 
land.  The  lime  had  been  burnt  in  kilns  on  the  premises  from  chalk  dag 
there  by  the  plaintiff.  The  defendant  had  recovered  judgment  in  ejectment 
for  the  land,  and,  on  the  day  mentioned  in  the  declaration,  be  entered  under 
the  writ  of  possession,  and  turned  two  of  plaintiff's  servants  off  the  pre- 
mises, who,  at  the  time,  were  loading  a  barge  there  with  part  of  the  lime. 
Ele  refused  to  let  them  do  any  thing  to  the  kiln  fires,  or  put  any  more  of 
the  lime  on  the  barge.  The  defendant's  evidence  showed  that  he  was  enti- 
tled to  the  land  as  landlord  of  a  person  in  whose  absence  the  plaintiff  bad 
entered  without  title.  The  lord  chief  justice  told  the  jury  that  it  was  not 
every  dealing  with  another  person's  goods  that  amounted  to  a  conversion} 
but  only  such  as  deprived  the  real  owner  of  them  ;  that  under  the  circum- 
stances it  was  reasonable  that  the  plaintiff  should  have  applied  to  the 
defendant  to  have  the  articles  which  belonged  to  plaintiff  delivered  to  him 
'  -  again  ;  but  that  it  was  a  question  ^for  the  jury  whether  the  conduct 
•I  of  the  defendant  was  a  conversion  of  the  lime  and  breeze.  Verdict 
for  defendant  on  both  issues. 

Knowtes  now  moved  for  a  new  trial  on  the  ground  that  the  verdict  on 
both  issues  was  against  the  evidence.  The  lord  chief  justice  ought  to  bavt 
told  the  jury  that  the  facts  amounted  to  a  conversion.  Any  act  taking  from 
a  party  even  the  temporary  possession  of  his  goods  is  a  conversion ;  Kef 
worth  V.  Hill^  3  B.  &  Aid.  685.     «<  A  conversion  seems  to  consist  in  any 
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tortious  act  by  which  the  defendant  deprives  the  plaintiflTor  his  goods,  either 
wholly  or  but  for  a  time ;"  3  Stark.  Ev.  1156,  3d  ed.  1842.  In  Baldwin 
y.  Coky  6  Mod.  212,(a)  «<  a  carpenter  sent  his  servant  to  work  for  hire  to 
the  Queen's  yard ;  and  having  been  there  some  time,  when  he  would  go  no 
more,  the  surveyor  of  the  work  would  not  let  him  have  his  tools,  pretend* 
ifig  a  usage  to  detain  tools  to  enforce  workmen  to  continue  until  the  queen's 
work  was  done.  A  demand  and  refusal  was  proved  at  one  time,  and  a 
tender  and  refusal  after.  Holt,  C.  J.  The  very  denial  of  goods  to  him 
that  has  a  right  to  demand  them  is  an  actual  conversion,  and  no.  only  evi- 
dence of  it,  as  has  been  holden ;  for  what  is  a  conversion,  but  an  assuming 
upon  one's  self  the  property  and  right  of  disposing  of  another's  goods,  and 
he  that  takes  upon  himself  to  detain  another  man's  goods  from  him  without 
cause,  takes  upon  himself  the  right  of  disposing  of  them."  As  to  the 
second  plea :  the  defendant  must  be  regarded  as  a  mere  wrong-doer ;  he  had 
never  any  title  to  the  limie  and  breeze :  the  lime  was  indeed  made  from 
chalk  dug  *on  the  premises ;  but  it  had  been  converted  into  an 
article  of  a  diflerent  species ;  and,  when  a  person  makes  wine,  oil  ^ 
or  bread  out  of  another's  grapes,  olives  or  wheat,  it  belongs  to  the  new 
operator,  who  is  only  to  make  satisfaction  to  the  former  proprietor  for  the 
materials  which  he  has  so  converted  ;  2  Black.  Comm.  404. 

Lord  Denman,  C.  J.  In  leaving  this  case  to  the  jury,  I  endeavoured  to 
act  in  conformity  with  the  decision  of  this  court  in  the  case  of  Medham  v. 
Ilawbaney(b) :  and  I  said  that  it  was  a  question  for  the  jury  whether  the 
•conduct  of  the  defendant  in  turning  the  plaintiff's  servants  off  the 
premises,  and  not  letting  them  take  away  the  lime  and  breeze,  L 
amounted  to  a  conversion  or  not.  I  think  the  jury  might  fairly  find  that  it 
did  not.  The  defendant  entered  the  premises  with  right,  and  had  a  right 
to  turn  off  the  plaintiff's  sen*auts.     The  plaintiff  certainly  had  a  right  to 

(a)  See  White  t.  Tuil,  12  A.  &  E.  106,  111. 

(6)  Needkam  ▼.  Rawbone,  Mich.  T.  1844.  (Not  reported.)  The  action  was  trover  for  wear-' 
mg  apparel,  hooks,  and  other  goods.  Plea,  Not  guilty.  On  the  trial,  before  J^rd  DsirMAir,  C.  J., 
at  the  sittings  in  Middlesex  after  Michaelmas  term,  1843,  it  appeared  that  the  plaintiff  had  left' 
his  house,  and,  in  it,  the  goods  above  mentioned,  in  the  care  of  his  servant  The  defendant 
entered  the  premises,  alleging  an  authority  from  the  Court  of  Chancery,  placed  a  man  in  charge 
of  the  house,  took  an  inventory  of  the  goods,  locked  up  the  rooms  containing  them  prevented  the 
plaintiff's  servant  from  having  access  to  the  rooms,  and  finally  obliged  him  to  quit  the  premisea 
leaving  the  property  under  the  defendant's  control.  The  lord  chief  justice  thought  there  was  no 
evidence  of  a  conversion,  and  directed  a  nonsuit  Coekbum,  in  Hilary  term,  1 844,  obtained  a 
rule  nisi  for  a  new  trial  In  Michaelmas  term,  November  11th,  1844,  before  Lord  DasTXAir,-* 
C.  J.,  Williams,  Colieidgi,  and  Wiohtkait,  Js. 

Whitehurtt  showed  cause,  and  Coekbum  and  Peieradorff  supported  the  rule.  Hartky  v. 
Mbxham,  3  Q.  B.  701;  Taylor  v.  KirUoeh,  1  Stark.  N.  P.  C.  176;  MaUaUtu  r.  Laugher, 
a  Car.  &  P.  651 ;  Agar  v.  LUk,  Hob.  187,  5th  ed.;  PhUpott  v.  KeUey,  3  A.  &  E.  106; 
Summerseii  v.  Jarvu,  3  Brod.  &  B.  2;  H^Combu  v.  Dacies,  6  East  638;  Cutkmm  v.  VHnter^ 
%  Man.  &  Ry.  313,  Weeding  v.  Aldrieh,  9  A.  &  E.  861,  867;  Bull.  N.  P.  44;  Baldwin  v.. 
Cok,  6  Mod.  212;  Keyworth  v.Hiii,  3  B.  &  Aid.  686;  and  Fouldea  v.  WtUoughhy,  8  M.4q 
W.  640,  were  cited.  Lord  DaNXiiir,  C.  J.,  nid  it  did  not  appear  by  the  evidence  that  thu 
plaintiff  had  not  aoquiesoed  in  the  taking,  or  that  he  might  not  have  had  the  use  of  the  gooda: 
if  he  had  desired  it  Cur  ido.  tub, 

• 

.  Loni  Daif  MAW,  C.  J.,  in  the  same  term,  (November  26tfa,)  stated,  without  further  observatiaiiy 
tuX  the  oowt  ddered  Uie  mU  to  be  made  abaolute.  Hufe  almliile.  - 
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the  goods ;  but  he  diould  have  sent  some  one  with  a  proper  aathority  to 
demand  and  receive  thera :  if  the  defendant  had  then  refused  to  deliver 
them,  or  to  permit  the  plaintiff  or  his  servants  to  remove  them,  there  would 
have  been  a  clear  conversion ;  but  it  does  not  necessarily  result  from  the 
facts  proved  in  this  case  that  the  defendant  was  guilty  of  a  conversion.  I 
am  inclined  to  think  that  the  plaintiff  is  entitled  to  a  verdict  on  the  issue 
on  the  plea  of  Not  possessed ,  which  will  probably  be  given  up  as  it  oolj 
iaffects  the  costs  of  that  issue,  (a) 

Patteson,  J.  The  mere  turning  the  plaintiiTs  servants  off  the  premises 
could  not  amount  to  a  conversion  of  the  goods ;  for  the  defendant  had  a 
right  to  turn  the  servants  off. 

Coleridge,  J.  Neither  the  plaintiff  nor  his  servants  had  any  right  to  be 
upon  the  land ;  nor  was  the  defendant  bound  to  let  them  remain  there  foi 
the  purpose  of  removing  the  plaintiff's  goods ;  what  he  was  bound  to  do 
was,  on  demand,  to  let  the  plaintiff  remove  the  goods;  or  to  remove  them 
himself  to  some  convenient  place  for  the  plaintiff. 

WiGHTMAN,  J.,  concurred.  Rule  refused. 

(a)  Thig  was  agreed  to  oo  the  defendant^i  put 


^13]     •VAN  SANDAU  v.  TURNER  and  Another.    Jan.  21. 

To  a  declaration  for  iabe  impriaonment,  defendant  pleaded,  in  jualificatiaa,  that  die  Coat  «l 
Review  in  Bankruptcy  ordered  that  plaintiff  should  stand  committed  for  a  contempt  of  tfat 
court,  and  that  a  warrant  should  forthwith  issue  for  that  purpose.  And  that  Sir  G.  R,  om 
of  the  judges  of  the  aaid  court,  afterwards,  on,  dcc^  aeeoriing  to  the  course  andpraeOet  ff 
the  said  court,  made  and  issued  out  of  the  same  court,  upon  the  said  order,  his  toarrani  in 
writing,  wherehy,  after  reciting  the  order,  he  directed  the  tipetaft*  of  the  court  to  arrest,  dbc 
On  special  demurrer,  Held: 

1.  That  the  wonls  *'  according  to  the  course  and  practice  of  the  said  court,'*  with  fhe  oontexl; 
did  not  neoeasarily  imply  that  Sir  G.  R.,  at  the  time  of  issuing  the  warrant,  was  a  judge  of  the 
court 

2.  Or  that,  by  the  practice  of  the  court,  when  they  ordered  a  party  to  stand  committed  far  ooi>> 
tempt,  one  judge  might  issue  his  warrant  for  the  apprehension. 

3*  That  these  fiicts  were  essential  to  the  plea. 

4.  That  an  arrest,  conformable  to  the  practice  of  the  court,  was  not  admitted  by  the  demurrer. 

Assuming  that  the  plea  did,  in  substance,  state  the  proceedings  to  be  according  to  the  pvactioe 

of  the  Court  of  Review:  Held,  further, 
a.  That  this  court  could  not,  on  such  general  statement,  pronounce  the  justification  snfficinit, 

since  they  could  not  judidally  know  rules  of  practice  adopted  by  a  court  of  recent  origin,  and 

never  communicated  to  them.     And 
a.  Tha',  if  they  were  to  intend  the  practice  of  such  court  to  resemble  diat  of  the  superior  eoorli 

at  Westminster,  it  was  not  conformable  to  the  pntctice  that,  on  an  older  of  oommitiiMnt  by 

the  court,  one  judge  should  issue  his  warrant  to  apprehend. 

Trespass  for  assault  and  false  imprisonment,  &c. 

Second  plea,  lliat,  before  the  committing,  &c.,  and  after  the  passing 
of  an  act,  &c.,  (5  &  6  Vict.  c.  122,)  to  wit  on,  &c.,  a  certain  order  wag 
duly  made  by  the  Court  of  Review  in  Bankraptcy  of  our  lady  the  queen, 
M  the  matter  of  one  John  Martin,  a  bankrupt,  and  on  a  certain  petition  of 
the  now  defendants  before  then  preferred  and  presented  to  the  said  Court 
of  Review,  and  then  pending  therein ;  by  which  order,  &c.  The  plea  thea 
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Kt  forth  the  order,  which  recited  the  petition  preferred  by  the  defendants 
to  the  Court  of  Review  in  the  said  matter  of  John  Martin.  The  petition 
recited  certain  proceedings  in  the  said  court,  to  which  defendants  were 
parties,  in  the  matter  of  J.  Martin,  in  the  course  of  which  the  court  made 
certain  orders  for  retaxation  of  costs ;  and  that,  before  the  last  order  was 
finally  drawn  up,  the  now  plaintiff  caused  to  be  printed  a  ^handbill  ^«^^ . 
or  circular,  headed  <<Re  John  Martin,  a  bankrupt,"  &c. :  and  '- 
entitled  <<  A  statement  of  extraordinary  frauds  practised  in  this  bankruptcy," 
&c.  That  the  said  handbill  contained  false,  scandalous  and  defamatory 
matter  of  and  concerning  the  said  Court  of  Review,  and  the  proceedings, 
judgment  and  order  of  the  said  court  in  the  above  mentioned  matter,  as 
well  as  of  and  concerning  the  defendants  in  reference  to  the  proceedings 
above  mentioned.  That  the  now  plaintiff  circulated  copies  of  such  handbill 
in  London  and  elsewhere,  and  also,  on,  &c.,  during  the  sitting  of  the  said 
Court  of  Review,  in  open  court,  and  in  the  presence  of  the  court  and  of 
one  of  the  now  defendants,  who  was  attending  the  court  for  the  purpose  of 
arguing  a  question  in  the  said  matter  of  Martin,  delivered  copies  of  the  said 
fcandbill  to  divers  persons  attending  the  court,  to  (he  great  scandal  and 
contempt  of  the  said  court,  and  to  the  detriment  of  the  defendants,  suitors 
and  solicitors  thereof,  in  their  professional  character  and  reputation.  That 
the  plaintiff  also  sent  copies  of  the  said  handbill  to  the  commissioners  of  the 
Court  of  Bankruptcy,  &c.  And  that,  in  what  he  had  so  done,  he  had  com- 
mitted a  high  contempt  of  the  said  court.  And  the  petition,  recited  in  the 
order,  prayed  that  the  plaintiff  might  immediately  stand  committed  to  the 
Queen's  prison  for  such  his  contempt,  and  that  a  warrant  might  issue  for 
that  purpose,  &c.  The  handbill  was  set  forth  in  a  schedule  to  the  petition, 
likewise  recited  in  the  order  of  the  Court  of  Review.  The  order,  as  stated 
in  the  plea,  then  proceeded  as  follows.  <(  Upon  hearing  the  said  petition 
and  schedule  and  the  affidavits  filed  in  support  thereof  and  in  opposition 
thereto  read,  and  what  was  alleged  by,"  &c.,  (counsel  on  each  side,)  «the 

said  Court  of  *Revi€w  did  order(a)  that  the  now  plaintiff  should     ' 

stand  committed  to  the  custody  of  the  keeper  of  the  Queen's  prison  '- 
until  the  further  order  of  the  said  Court  of  Review,  for  his  contempt  of  that 
court  in  writing,  printing  and  publishing  the  aforesaid  printed  paper  so  set 
out,"  &c.,  *(  and  that  a  warrant  should  forthwith  issue  for  that  purpose.'? 
(A  direction  followed,  as  to  costs,  which  it  is  unnecessary  to  state.)  The 
plea  then  continued :  «<  And  the  defendants  further  say  that,  the  said  order 
having  been  so  made  as  aforesaid,  the  Honourable  Sir  George  Rose,  one 
of  the  judges  of  the  said  Court  of  Review,  afterwards,  to  wit  on,  &c.,  at  the 
request  of  the  now  defendants,  and  according  to  the  course  and  practice  o' 
the  said  Court  of  Review,  made  and  issued  out  of  the  same  court,  upon 
the  said  order,  his  warrant  in  writing  under  his  hand  and  seal,  bearing  date 

(a)  One  of  tho  objections  to  the  plea,  stated  in  the  demarrer  after  mentioned,  was,  that  *ho 
flea,  did  not  show  any  adjudication  of  the  court  in  their  order  that  the  plaintiflfhad  been  guil^ 
cffc  contempt 
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• 

the  day  and  year  last  aforesaid,  and  directed  to  one  William  Henry  AHeii, 
tipstafTof  the  said  Court  of  Review,  whereby,  afler  reciting  that  by  the  said 
order  of  the  said  Court  of  Review  hereinbefore  mentioned  and  set  forth  it 
was  ordered  that  the  now  plaintiS*  should  stand  committed  to  the  Queen's 
prison  for  his  contempt,  the  said  W.  H.  Allen  was  thereby  willed  and 
required  forthwith  upon  receipt  thereof  to  make  diligent  search  after  the 
body  of  the  now  plaintiflT,  and,  wheresoever  he  should  find  the  now  plaintifl^ 
to  arrest  and  apprehend  him,  and  him  safely  convey  to  the  Queen's  prison, 
there  to  remain  until  the  further  order  of  the  said  Court  of  Review  ;  also  will- 
ing and  requiring  all  mayors,  sherifTs,"  &c.,  <<  to  be  aiding,"  &c.   «<  As  by 
the  said  warrant,"  •Ac.,  "will  more  fully  appear.     Which  warrant 
^    they,  the  now  defendants,  according  to  the  course  and  practice  of 
the  said  Court  of  Review,  afterwards,  and  before  the  arrest  of  the  now 
plaintiflT  as  hereinafter  mentioned,  to  wit  on,"  &c.,  «  delivered  to  the  said 
W.  H.  A.,  who  then,  and  from  thence  until  after  the  execution  thereof  as 
hereinafter  mentioned,  was  the  (ipstafi*  of  the  said  Court  of  Review,  to  be 
executed  in  due  form  of  law,  and  requested  him  to  execute  the  same 
accordingly.     By  virtue  of  which  warrant  the  said  W.  H.  A.,  so  being 
such  tipstaff  as  aforesaid,,  afterwards,  and  while  the  said  order  and  warrant 
remained  in  full  force,  virtue  and  effect,  to  wit  on,"  &c.,  "and  within  the 
jurisdiction  of  the  said  Court  of  Review,  to  wit  at  London  aforesaid,  and 
according  to  the  course  and  practice  of  the  said  Court  of  Review,  took  and 
arrested  the  now  plaintiflT  by  his  body  in  a  certain  dwelling-house  there, 
and  then,  for  the  purpose  of  safely  conveying  the  now  plaintiflT  to  the  said 
Queen's  prison,  necessarily,"  &c.,  (justifying  the  particular  acts  of  trespass,) 
"  under  and  by  virtue  of  the  said  warrant  and  for  the  cause  therein  specified, 
as  the  said  W.  H.  A.  and  the  now  defendants  might  lawfully  do  for  the 
cause  aforesaid ;  which  are  the  same  supposed  trespasses,"  &c.     Verifi* 
cation. 

Demurrer,  assigning  numerous  special  grounds,  and,  among  others,  two 
which  will  appear  by  the  argument,  and  on  which  alone  the  decision  of  the 
court  proceeded. 

The  demurrer  was  now  argued. (a) 

Kelly  for  the  plaintiflT.  Supposing  that,  on  the  order  here  pleaded,  i 
^^pr^i  single  judge  of  the  Court  of  Review  •could  have  issued  the  warrant, 
'  it  is  not  shown  that  Sir  George  Rose,  at  the  time  of  issuing  the 
warrant,  was  a  judge  of  the  court.  The  plea  only  states  that,  the  order 
having  been  made,  "the  Honourable  Sir  George  Rose,  one  of  the  judges 
of  the  said  court,"  made  his  warrant.  The  words  "one  of  the  judges," 
are  merely  matter  of  description,  showing  what  the  party  is  at  the  time 
when  he  is  mentioned.  This  court  takes  notice  of  the  judges  constituting 
its  own  bench,  oui  it  has  no  m^ans  of  knowing  who  are  the  judges  of  the 
Court  of  Review.  Another  objection  is  that,  even  if  Sir  George  Roseap- 
i)eareu  to  have  been  a  judge  during  all  the  time  in  question,  one  judge  cculd 

^z)  Before  Lofd  Denman,  C.  J.,  Pattewm,  Coleridge,  and  Wightman,  J& 
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■  nave  no  power  to  issue  his  warrant,  as  Sir  G.  Rose  is  said  to  have  doii«% 
here,  unless  the  order  directed  that  he  should  make  such  warrant  in  the 
name  of  the  court,  and  as  its  representative.  The  warrant  €houId  be  the 
act  of  the  court ;  and,  if  the  judge  at  the  time  of  issuing  it  had  power  to 
act  on  behalf  ot  the  court,  that  fact  should  have  been  expressly  averred,  as 
•  in  indictments  for  perjury  it  is  alleged  that  the  officer  administering  an  oath 
bad  power  and  authority  to  do  so.  Here  it  is  not  stated  that  Sir  G.  Rose 
acted  as  a  member  of  the  court,  or  was  one  when  the  warrant  issued.  Stat. 
5  &  6  W.  4,  c.  29,  s.  25,  empowers  one  judge  of  the  Court  of  Review  to 
exercise  the  functions  of  a  court  of  record,  but  provides  that  he  shall  not 
commit  for  a  contempt,  that  power  being  reserved  to  the  entire  court.(a) 
Stat.  5  &  6  Vict.  c.  122,  s.  64,  enacts  that  the  Court  of  Review  <(  may  be 
formed  by  one  judge  of  the  said  court,"  but,  does  not,  at  least  in  term5i, 
give  such  judge  the  power  of  committing  for  contempt.  [Patteson,  J. 
The  contempt  relied  upon  •here  is  a  contempt  of  the  whole  court ;  p^--Q 
the  order,  which  is  the  judgment,  is  that  of  the  court.  The  ques-  '- 
tion,  as  raised  by  this  plea,  is  whether,  the  court  having  ordered  a  party  to 
.be  committed  for  contempt,  a  single  judge  can  issue  his  warrant  to  carry 
the  order  into  excution.  It  does  not  seem  to  turn  upon  the  statutes.]  In 
Green  v.  Elgkj  5  Q.  B.  99,  the  warrant  was  ordered  to  issue  under  the  seail 
of  the  Court  of  Review,  and  did  so  issue.  The  allegation  that  the  proceed- 
ings were  <<  according  to  the  course  and  practice  of  the  said  court"  cannot 
aid  the  plea.  The  ancient  courts  may  have  an  immemorial  practice  ;  the 
Court  of  Review  can  have  none  except  under  the  late  statutes :  its  practice 
'  must  be  deduced  from  them,  or  cannot  be  taken  to  exist. 

Sir  F,  Thesigeff  solicitor-general,  contr^.  First,  the  plea  does,  by  clear 
implication,  show  that  Sir  G.  Rose  was  a  judge  of  the  court  when  the  war- 
rant issued.  He  is  described  as  such  judge:  and,  if  he  was  not  one  at  the 
time  in  question,  it  could  not  be  true  that  he,  according  to  the  course  and 
practice  of  the  court,  issued  his  warrant  out  of  the  same  court  upon  the 
said  order.  [Wightman,  J.  It  might  have  been  the  practice  that  one  of 
the  registrars  should  issue  the  warrant  on  such  an  order.  Coleridge,  J. 
It  is  not  said  that  Sir  G.  Rose,  <«as"  one  of  the  judges  of  the  court,  issued 
it.]  The  other  averments  imply  it ;  and  «<  any  words  which  imply  such  a 
matter  to  be  so,  are  sufficient ;  as  if  it  be  pleaded  that  A.  was  seised  in  fee 
and  died,  and  the  land  descended  to  B.  as  his  son  and  heir,  this  was  held 
to  be  a  sufficient  avertnent  that  he  died  seised,  though  it  be  not  said  in 
express  words  that  he  died  so  thereof  seised ;  for  •otherwise  it  r»«-Q 
could  not  descend  to  B.  as  his  heir;"  note  (9)  to  Posteme  v.  '- 
HaruoHj  2  Wms.  Saund.  61  m,  citing  Hill  v.  BoUan,  2  Lutw.  1165,  1172. 
« In  trespass  for  three  loads  of  oats,  the  defendant  justifies  for  damage 
•feasant,  the  plaintiff*  replies  that  tempore  quo  et  diu  antea  he  was  parsoh, 
:  and  took  for  tithes ;  though  he  does  not  say  that  he  was  parson  at  the  time 
of  the  severance,  yet  it  shall  be  intended ;"  Com.  Dig.  Pleader ^  (F  17.) 

(a)  See  ilat  1  A  S  W.  4,  c.  66,  a.  7. 
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Secondly,  a  siugle  judge  might  issue  his  warrant  of  commitment  for  this 
contempt.  The  proviso  of  stat.  5  &  6  W.  4,  c.  29,  8.  25,  forbidding  cue 
judge  to  commit  for  a  contempt,  has  no  application  here,  bat  refers  to  tbe 
cases  where  one  judge  (the  court  then  consisting  necessarily  of  more  than 
one)  sat  alone  for  the  exercise  of  those  functions  which  he  might  discharge 
apart  from  the  entire  court.  In  those  cases  he  did  not  sit  as  the  court.  But, 
under  stat.  5  &  6  Vict.  c.  122,  s.  64,  the  court  of  review  may  be  fonaed 
by  one  judge ;  the  act  of  one,  therefore,  may  be  the  act  of  that  court  of 
record,  as  much  as  if  all  were  assembled.  And,  for  a  contempt  in  tbe  face 
of  the  court,  a  mere  unwritten  order  of  the  judge  forming  the  court  would 
be  sufficient.  When  an  indictment  is  found  at  the  Central  Criminal  Court, 
one  judge  issues  a  bench  warrant  under  his  hand  and  seal,  though  tbe  war- 
rant is  an  order  of  the  court.  [Coleridge,  J.  It  is  not  necessarily  an  order 
of  the  court.  It  may  be  issued  at  chambers.  Patteson,  J.  Sometimes  it 
is  an  act  of  the  court :  but  then  it  is  confined  to  that  part  of  the  country  for 
which  the  court  sits.  The  warrant  of  a  judge  of  the  Queen's  Bench  runs 
throughout  England.  Lord  Denman,  C.  J.  If  your  case  was  that  the  one 
^  judge,  at  the  time  of  making  the  warrant,  constituted  *the  court, 

-I  you.  might  have  averred  it  in  your  plea.]  The  order  here  purports 
to  be  that  of  the  Court  of  Review.  Supposing  it  to  be  that  of  the  full  court, 
the  question  is,  not  of  power  to  commit,  which  the  court  clearly  has,  but  of 
practice ;  namely,  whether,  the  court  having  made  an  order  of  commiimeot 
for  contempt,  such  order  may,  by  the  course  of  the  court,  be  carried  into 
effect  by  the  warrant  of  a  single  judge.  Every  superior  court,  whether 
ancient  or  modern,  may  make  its  own  practice,  of  which  this  court  will  take 
notice.  <<  The  customs  and  courses  of  every  of  the  king's  courts  are  as  a 
law,  and  the  common  law,  for  the  universality  thereof,  doth  take  notice  of 
them :"  «  Every  court  of  Westminster  ought  to  take  notice  of  the  cusroms 
of  the  other  courts :"  Lane^s  Cuse^  2  Rep.  16  b :  and  this  rule  was  reco^^ 
nised  in  Worlich  v.  Massy^  Cro.  Jac.  67,  and  Mounson  v.  Bourn^  Cro.  Car. 
518,  526.  The  warrant  here  is  alleged  to  have  been  issued  according  to 
the  practice  of  the  court;  and  the  plaintiff  admits  it  by  demurring. 

Kelly^  in  reply.  The  words  «<  issued  out  of  the  same  court"  afford  do 
inference  as  to  the  person  from  whom  the  warrant  proceeded :  every  pro- 
cess of  a  court  issues  out  of  it.  In  the  ca8e(a)  cited  from  Com.  Dig. 
Pleader y  (F  17,)  it  was  averred  that  the  plaintiff  «<diu  antesl  et  tempore 
quo"  was  parson,(6)  which  made  the  pleading  more  certain  than  this.  And 
here  the  allegation  is  made  to  justify  an  imprisonment,  and  involves  the 
authority  to  imprison,  which  ought  to  be  pleaded  with  the  utmost  strictness. 
In  Wighiman  v.  Mullens ^  2  Stra.  1226,  the  declaration,  for  ao 

^  escape,  stated  that  the  prisoner,  being  brought  before  Sir  WilHam 
Chappie,  one  of  the  justices  of  our  lord  the  king,  at  his  chambers  in  Se^ 
jeants'  Inn,  was  there  committed  to  the  custody  of  the  marshal ;  and  thb 

(a)  Sydky  t.  Dr.  Mundford,  Cro.  Car.  OS. 

(6)  "Et  •dhoc  Mt"    See  the  grounde  elated  in  p:nng  JodgineiiL 
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iRras  held  ill,  one  reason  being  that  the  court  could  not  take  notice  that  Sir 
W.  Chappie  had  any  power  to  commit  him,  <«  he  being  only  styled  one  of 
the  justices  of  the  king,  which  every  common  justice  of  the  peace  is."    If, 
indeed,  the  words  <<  according  to  the  course  and  practice  of  the  said  court" 
Had  the  effect  contended  for,  it  would  be  needless  to  aver  in  any  form  that 
the  person  issuing  the  warrant  was  a  judge  of  the  court.     [Coleridge,  J» 
If  we  are  to  take  notice  of  the  practice,  and  the  practice  is  that  a  judg? 
issues  the  warrant,  the  averment  does  imply  that  the  party  who  issued  it  in 
this  case  was  a  judge.]     The  avt  rments  requisite  to  show  authority  cannot 
be  so  dispensed  with.     If  it  had  been  stated  that  by  the  practice  no  warrant 
could  issue  unless  under  the  seal  of  a  judge,  and  that  the  warrant  here  issued 
according  to  the  practice,  the  pleading  would  have  been  less  uncertain,  but 
it  would  have  been  argumentative.    [Coleridge,  J.  In  Com.  Dig.  Pleader j 
(E  7,)  it  is  said  that,  <(  in  assize,  if  the  tenant  plead  that  his  father  was 
seised  and  died  seised,  and  he  entered  a"  (as)  «  son  and  heir,  it  is  good ; 
though  it  may  be  that  the  father  of  the  demandant  abated  after  his  ancestor 
died  and  before  his  entry :  but  it  shall  not  be  intended  ;  for  when  he  says, 
that  his  father  died  seised  and  he  entered,  the  common  intendment  is,  that 
he  entered  immediately."](a)    There  the  words  ««son  and  heir"  directly 
imply  that  the  party  entered  in  the  *usual  course  of  inheritance ;     r^^^^ 
and  it  is  said  that  the  tenant  entered  «'  as"  son  and  heir.     If  it  had     ^ 
been  said  here  that  Sir  George  Rose,  '<  as"  one  of  the  judges,  &c.,  made 
the  warrant,  much  of  the  present  objection  would  have  been  removed.    An 
allegation  in  assumpsit  that  the  defendant  promised  to  J.  R.,  executrix, 
does  not  imply  a  promise  made  to  her  (<  as"  executrix ;  Henshall  v.  Ro* 
hertSy  5  £ast,  150.  Again,  the  objection  might  have  been  diminished  if  the 
plea  had  stated  that  Sir  G.  Rose,  <Mhen  being"  one  of  the  judges,  &c., 
made  his  warrant.     [Patteson,  J.   Indictments  for  perjury  always  speak  of 
the  officer  who  administers  the  oath  as  «<then  and  there"  having  competent 
authority.]    As  to  the  argument  that  one  superior  court  will  take  notice  of 
apother^s  practice :  the  superior  courts  at  Westminster,  which  have  admin- 
istered justice  from  time  immemorial,  may  be  deemed  to  know  each  other's 
practice ;  but  this  court  cannot  know  the  practice  of  a  court  recently  estab- 
lished.    And,  even  if  this  were  not  so,  an  important  question  would  arise, 
whether  the  Court  of  Review  could,  by  a  rule  of  practice,  delegate  the 
power  of  issuing  a  warrant  in  the  name  of  the  court.     They  may  direct  thajt 
a  warrant  shall  be  prepared  by  a  clerk  or  other  officer ;  but  it  is  their  war- 
rant.    'I'he  court  convicts  of  the  contempt ;  and  the  court  must  likewise 
issue  the  execution.  Upon  their  order  for  commitment  a  judge  cannot  issue 
<<  his"  warrant :  be  is,  for  this  purpose,  a  stranger. 

The  court  took  time  to  consider  these  points,  and  adjourned  the  argument 
on  the  others.  Cur.  adv.  vuU, 

•Lord  Denmak,  C.  J,,  on  a  subsequent  day  of  the  term,  (Jan-     p*-^** 
uary  31st,)  delivered  the  judgment  of  the  court.  ^ 

(a)  Coithirttr.B^wkintFUmiL  21,  Z3.    Per  Mountague,  C.  J. 
VOL.  VI.  56 
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To  a  declaration  in  trespass  for  assault  and  false  imprisonment  the  defend 
ant  pleaded  a  justification  under  the  warrant  of  Sir  George  Rose,  one  of 
the  judges  of  the  Court  of  Review,  under  his  hand  and  seal,  founded  on  an 
order  of  the  same  court  that  the  plaintiflT  should  stand  committed  for  a  con- 
tempt of  the  same  court  and  that  a  warrant  should  thereupon  issue  for  his 
nrrest.  The  contempt  alleged  was  the  publication,  in  the  face  of  the  court 
and  elsewhere,  of  a  scandalous  handbill  or  circular. 

To  this  plea  a  special  demurrer  was  filed,  of  enormous  prolixity,  with  no 
other  statement  of  the  points  intended  to  be  raised  in  argument  than  that 
they  appeared  in  the  causes  of  demurrer  contained  in  the  body  of  the  same. 
We  have,  however,  heard  the  case  argued  on  two  of  these  points,  which  we 
selected.     (His  lordship  then  stated  them.) 

"We  hold  both  these  objections  good.  Supposing  a  judge  of  the  Court 
of  Review  to  possess  the  power  of  committing  for  the  offence  charged  by 
nis  warrant,  it  ought  to  appear  that  he  was  such  judge  at  the  time  of  issuing 
such  a  warrant.  As  a  general  proposition,  this  is  too  clear  to  require  any 
proof. 

But  we  are  also  of  opinion  that  a  single  judge  of  that  court  has  no  power 
to  cause  any  one  to  be  arrested  by  his  individual  warrant  for  the  offence  here 
stated,  a  contempt  of  the  court  itself.  Such  contempts  are  to  foe  punished 
by  the  court  itself:  the  sentence  is  to  be  their  own  proceeding,  from  a  sense 
^  of  the  necessity  of  *inflicling  it  at  the  time  of  its  infliction,  and 

J  therefore  is  not  to  be  delegated  to  other  hands. 
'  For  curing  both  these  defects  the  same  allegation  in  the  plea  is  relied  on. 
The  learned  judge  on  whose  warrant  the  defendant  acted  is  said  to  have 
proceeded  «  according  to  the  course  and  practice  of  the  said  court ;"  and 
it  is  said  that  this  would  not  be  true  unless  the  practice  were  for  one  judge 
of  the  Court  of  Review  to  issue  his  warrant  for  the  apprehension  of  one 
against  whom  the  court  has  made  an  order  that  he  be  arrested  for  a  coo* 
tempt;  and,  further,  that  the  same  averment  cannot  be  true  unless  Sir  G. 
Rose  was,  when  he  made  his  warrant,  a  judge  of  that  court.  We  are  by 
no  means  sure  that  those  very  general  words  can  be  by  any  reasonable  con- 
struction so  applied.  Their  meaning  is  fully  satisfied  by  confining  them  to 
the  mode  of  issuing  the  warrant,  which  may  have  taken  place  in  the  usual 
manner  according  to  the  practice  of  the  court,  though  all  the  circumstances 
attending  it  were  wholly  inconsistent  with  that  practice. 
^  But,  waiving  this  remark,  and  supposing  the  fair  meaning  of  the  plea  to 
be  that  the  execution  of  Sir  G.  Rose's  warrant  was  conformable  to  the  prac- 
tice of  the  court,  we  must  next  inquire  whether  it  is  a  good  justification  in 
point  of  law.  The  statute  which  creates  the  Court  of  Reyiew,(a)  confers 
)upon  it  all  powers  and  privileges  of  the  superior  courts  at  Westminster;  and 
it  is  urged  that  we  are  bound  to  take  judicial  notice  of  the  practice  of  afl 
,«uch  courts.  Now,  supposing  it  to  be  well  established  that  we  are  bound 
to  take  notice  of  the  praciice  of  all  the  courts  which  have  existed  for  cei^ 

(a)  Btat  1  &  2  W.  4,  c  66.  a.  1. 
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••urieSy  *can  it  follow  as  a  legal  consequence  that  we  are  bound  to  .«^q^ 
know  all  the  rules  and  regulations  of  a  new  tribunal  erected  for  l> 
purposes  entirely  diflerent,  and  employing  a  course  of  procedure  foreign  to 
our  own  ?  The  constituent  act  of  parliament  has  conferred  no  special 
powers  in  case  of  contempt :  and,  if  the  court  has  laid  down  rules  for  its 
own  guidance  on  that  subject,  this  is  a  matter  of  fact  which  we  have  no 
means  of  knowing  without  their  being  communicated  to  us  by  their  autho- 
rity. Such  communication  has  never  in  fact  been  made :  and,  if  it  had,  we 
should  still  have  had  to  consider  whether  the  course  of  procedure  described 
in  the  plea  is  legal.  If,  on  the  other  hand,  the  justification  is  rested  on  the 
act  of  parliament,  as  conferring  the  powers  of  the  superior  courts  on  the 
Court  of  Review,  and  so,  im[)liedly,  the  same  power  of  committing  for  con- 
tempt as  that  which  those  courts  exercise,  then,  far  from  deducing  the  right 
to  do  it,  which  has  been  pleaded  as  a  justification  of  this  arrest,  we  must 
take  judicial  notice  of  the  want  of  such  right ;  for  we  know  that  it  is  not  in 
conformity  with  any  powers  exercised  or  claimed  by  the  superior  courts. 

The  demurrer  is,  however,  said  to  admit  as  a  fact  that  the  warrant  was 
issued  in  all  respects  acconling  to  the  practice  of  the  Court  of  Review :  to 
which  we  answer,  that  a  demurrer  admits  no  more  than  is  well  pleaded ; 
and  the  vague  and  general  terms  employed  in  this  plea,  susceptible  of  the 
restricted  sense  above  pointed  out,  cannot  be  said  to  admit  any  fact  as  to 
the  practice.  To  make  such  an  admission  available,  the  words  relied  on 
ought  to  follow  the  defendants*  express  allegation,  as  a  fact,  of  the  practice 
by  which  they  •sought  to  justify  their  arrest  of  the  plaintiflT.  Such 
an  allegation,  distinctly  made,  might  have  been  traversed,  as  the  I- 
present  argument  supposes,  or  it  might  have  been  demurred  to,  and  thefi 
the  fact  of  its  existence  would  have  been  admitted,  and  the  question  of  its 
legality  brought  before  the  court. 

We  do  not  accede  to  the  proposition  that  we  are  bound  to  take  notice 
of  the  fact  that  Sir  G.  Rose  was  a  judge  of  the  Court  of  Review  at  the  time 
of  issuing  his  warrant.  But,  if  we  did,  our  judgment  must  be  equally  for 
the  plaintiflT,  inasmuch  as  we  are  clearly  of  opinion  that  the  order  of  a  court 
that  one  shall  stand  committed  for  contempt  of  that  court,  and  that  a  warrant 
shall  issue  for  his  apprehension,  gives  no  authority  to  any  individual,  whether 
a  member  of  that  court  or  not,  to  issue  his  warrant  for  that  purpose. 

Judgment  for  plaintiflT.  ' 


•The  QUEEN  v.  BADCOCK  and  Others,  Trustees  of  TAUNTON     ['TS? 

Market.     Jan.  22. 

,8tat  9  G.  3,  c.  44,  empowered  trasteee  to  purchase  certain  lands,  Jbc,  in  the  town  of  Taonton^ 
and  convert  them  into  a  market  place,  and  vested  the  lands,  dec,  and  all  buildings,  Sie^  to  be 
built  thereupon,  and  the  rents  and  profits,  in  the  trustees  and  their  successors,  in  trust,  out  of 
tile  first  moneys  to  be  raised  under  the  act,  to  pay  the  conts  of  obtaining  the  act,  all  debts  to 
be  incurred  by  the  purchase  of  the  site  and  erection  of  the  market,  the  expenses  of  lightiag 
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tertun.  itrMts  in  the  town^  the  expenses  of  parchanng  the  italk,  Sdc^  in  die  then 
market,  and  also  certain  mortgages,  and  the  interest  thereoC  It  was  enacted  that,  after  Iba 
discharge  of  the  same,  and  of  all  debts  on  account  of  the  market,  dec,  the  market,  &c^  should 
remain  in  the  trustees  in  trust  as  an  estate  for  the  use  and  benefit  of  the  parish  of  M.  ia 
Taunton,  and  should  and  might  be  applied  by  the  trustees  to  the  clothing,  education,  ant 
placing  out  apprentices  of  so  many  of  the  children  of  the  poor  inhabitants  of  M.  as  the 
trustees  sbouki  ftom  time  to  time  direct  It  was  further  provided  that  the  share  and  propot- 
tion  which  the  several  grounds,  dec,  to  be  vested  in  the  trustees  by  virtue  of  the  act,  weva 
charged  with  to  the  land-tax  and  church  and  poor  rates  in  the  year  1768,  aoooiding  to  the 
rents  of  the  same  as  they  were  then  rated,  should  be  for  ever  paid  by  the  trustees  to  the  pn^ 
per  officers  in  lieu  of  all  taxes,  rates  or  impositions  whatsoever. 
The  trustees  erected  a  market  under  this  act  on  the  lands  specified;  all  of  which  were  ia  tfaa 

said  parish  of  M. 
A  subsequent  act,  57  G.  3,  c.  Ixv.,  authorized  the  trustees  to  purchase  additional  ground  within 
one  thousand  yards  of  the  then  present  market,  and  appropriate  it  for  the  purposes  of  the 
market,  and  enacted  that  the  same,  when  so  set  out,  should  be  deemed  and  taken  as  part  of 
the  then  present  market  place  to  all  intents  and  purposes.    It  further  provided  that  the  fbnxMr 
act,  and  all  and  every  the  authorities,  powers,  provisions,  regulations,  clauses,  matters  and 
things  therein  contained,  except  such  as  were  thereby  varied,  dec.,  or  as  were  repugnant  li^ 
or  otherwise  provided  for  by  that  act,  should  be  in  full  force  and  effect,  and  should  extend  tc^ 
and  be  practised,  applied,  dec.,  for  effecting  the  purposes  of  that  act,  as  fully  and  eflbctuaUy, 
to  all  intents  and  purposes,  as  if  all  such  authorities,  dec  were  repeated  and  le-enacted  in  the 
body  of  that  act  with  relation  thereto.    This  act  contained  no  provision  affecting  the  subjed 
of  rating  the  additions  thereby  authorized,  and  no  enactment  in  form  repugnant  or  refenii^ 
to  the  enactments  in  the  former  act  on  the  subject  of  mttng  the  market  place. 
Under  the  second  act  the  trustees  made  additions  to  the  market  place,  within  the  preacrihed  di»> 
tanoe,  but  situate  within  the  parish  of  B. ;  they  occupied  these  additions  themselves,  ani 
collected  tolls  in  respect  thereof.    There  was  never  any  surplus  revenue  after  paying  the 
annual  expenses  and  interest.    The  parish  of  B.  rated  the  trustees  to  the  poor  rate  in  respect 
of  these  additions  at  the  full  ratable  value  for  the  time  being,  according  to  stat.  6  de  7  W.  4, 
c  96.    The  trustees  having  appealed,  no  evidence  was  given,  on  the  trial,  of  the  proportioa 
at  which  the  additional  site  was  rated  in  1768 ;  but  it  was  shown  that  in  1817  it  was  rated  at 
a  lower  value  than  in  the  rete  appealed  against 
BMt  that  the  general  words  of  incorporation  in  the  second  act  must  have  such  a  meaning  sa 
would  stand  with  reason  and  right,  and  must  therefore  be  limited  so  as  not  to  incorporate  tha 
provision  in  the  first  act  as  to  the  proportion  of  rating. 
Held  also,  that,  notwithstanding  the  special  purposes  to  which  the  revenue  was  applied,  the 
trustees  were  liable  to  poor  rate  in  B.  for  the  additions  to  the  market  place  situate  in  tlMt 
parish,  and  that  the  amount  at  which  they  were  rated  was  correct 

On  appeal  against  a  rate  made  for  the  relief  of  the  poor  of  Bishop's  HuR 

in  the  county  of  Sr>mer$et,  whereby  the  appellants  were  rated  as  owners 

•and  occupiers  of  certain  buildings  and   butchers'  stalls  called 

''     Taunton  Market  in  the  parish  of  Bishop's  Hull,  the  sessions  cnn- 

firmed  the  rate,  subject  to  (he  opinion  of  this  court  on  a  special  case,  which 

^Nras  stated  in  substance  as  follows. 

By  an  act  of  parliament,  9  G.  3,  c.  44,  intituled  «  An  act  for  erecting  t 
market  house,  and  holding  a  market  in  the  town  of  Taunton,  in  the  county 
of  Somerset ;  and  for  preventing  the  holding  of  any  market  in  the  stn^ets 
of  the  said  town ;  and  for  cleansing;  the  streets,  and  preventing  nuivances 
and  obstructions  therein  ;  and  for  lighting  certain  streets  in  the  said  town," 
the  trustees  therein  appointed  were  empowered  to  purchase  certain  ground 
and  buildint^  w^ithin  the  town  of  Taunton,  and  to  convert  the  ground  into 
a  place  for  bohflng  the  market,  and  for  erecting  a  market  house.  And  it 
was  thereby  enacted,  (si?ct.  21,)  <(that  all  land.«:,  tenements,  and  heredita- 
ments, to  be  purchased  by  virtue  and  under  the  authority  of  this  act,  for 
tbe  site  of  the  said  market  as  aforesaid,  and  all  buildings,  houses,  sbed% 
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stalls,  standings,  and  other  erections,  to  be  built  or  set  up  thereapon,  and 

the  rents,  and  profits  arising  from  the  same,  shall  be,  and  are  hereby  vested 

in  the  said  trustees  and  their  successors  for  ever ;  and  that  they  shall  stand 

seised  thereof  in  trust  for  the  several  uses,  intents,  and  purposes  hereinafter 

mentioned  and  declared  concerning  the  same ;  that  is  to  say,  the  said  trus* 

tees,"  *<  shall  out  of  the  first  moneys  to  be  borrowed  or  raised  by  any  ways 

and  means  under  the  authority  of  this  act,  pay  and  discharge  the  costs  and 

expenses  of  obtaining  and  passing  this  act ;  and  shall,  in  the  next  place, 

pay  oB*  and  discharge  all  debts  that  shall  be  incurred  by  the  pur-      ^^ 

chase  *of  the  said  lands,"  &c.,  <«  and  all  such  charges  and  expenses    L 

as  shall  necessarily  attend  the  erecting  and  constituting  the  same ;  and  also 

the  expenses  of  erecting,  maintaining,  and  lighting  of  lamps  in"  certain 

streets  <<  in  the  said  town ;  and  also  expenses  of  purchasing  the  stalls  and 

standings  erected  in  the  present  market  on  market  days,"  «<  and  also  certain 

nortgages,"  <<and  the  interest  thereof;"  <«and  after  the  discharge  of  the 

same,  and  of  all  debts  accrued  on  account  of  the  said  market  and  buildings, 

the  said  market  and  buildings,  and  the  tolls,  rents,  and  profits  thereof,  or 

arising  thereby,  shall  be  and  remain  in  the  said  trustees  in  trust,  as  an  estate 

for  tbe  use  and  benefit  of  the  parish  of  St.  Mary  Magdalene  in  the  said 

town  of  Taunton  for  ever,  and  shall  and  may  be  applied  by  the  said 

trustees,^'  <<to  tbe  clothing,  educating,  and  placing  out  apprentices  of  so 

many  of  the  children  of  the  poor  inhabitants  of  the  parish  of  St.  Mary 

Magdalene  as  the  said  trustees"  «<  shall  from  time  to  time  direct  or  appoint." 

By  sect.  25  it  was  further  enacted,  <<  that  the  share  and  proportion  which 

tbe  several  grounds,  houses,  and  buildings,  which  shall  be  invested  in  the 

said  trustees  by  virtue  of  this  act,  did  contribute  or  pay,  or  was  or  were 

charged  with,  towards  the  land  tax,  church  and  poor's  rates,  in  the  year 

1768,  according  to  Ihe  rents  of  the  same  as  they  were  then  rated,  shall  be 

for  ever  paid  to  the  collector  or  collectors,  and  other  proper  officer  or  officers 

authorized  to  receive  the  same  by  the  said  trustees ;"  «<  and  the  said  trustees 

shall  for  ever  thereaAer  be  charged  with  and  liable  to  the  payment  thereof; 

and  such  payments  as  aforesaid  shall  be  in  lieu  of  all  taxes,  rates,  or  any 

impositions  of  what  kind  or  nature  ^soever,  to  be  paid  in  respect     r»^Q/v 

of  the  said  market  house  and  other  houses  and  buildings  to  be     I- 

erected  by  virtue  of  this  act." 

In  pursuance  of  the  act  the  trustees  of  Taunton  market,  in  the  year  1766, 
purchased  the  grounds  and  buildings  mentioned  in  the  act,  and  erected  a 
market  and  market  house  on  the  said  ground,  all  in  the  parish  of  St.  Mary 
Magdalene,  Taunton. 

In  the  year  1817,  the  trustees,  finding  that  the  market  was  not  sufficiently 
large,  obtained  an  act,  57  G.  3,  c.  Ixv.,  (local  and  personal,  public,) 
intituled  <«  An  act  for  enlarging  the  market  place  and  regulating  the  market 
in  the  town  of  Taunton,  in  the  county  of  Somerset,  and  for  improving  \hn 
said  town ;  and  for  amending  an  act  of  his  present  majesty  relative  thereto  j" 
hj  which  it  was  enacted  (sect.  1)  that  it  should  be  lawful  for  the  trustees 

2P 
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^  to  treat,  contract,  and  agree"  "  for  the  purchase  of  any  messuages,"  &c., 
« gardens,  and  other  ground,  within  one  thousand  yards  of  the  site  of  the 
said  present  market ;  and  after  purchasing  the  same,  to  appropriate  a  com> 
petent  part  thereof  for  enlarging  the  market,  for  the  sale  of  cattle,  swine, 
and  any  other  beasts,  articles,  and  things,  and  for  any  other  the  purposes 
of  the  said  market,"  <<  and  that  from  and  after  the  said  additional  ground 
lihall  be  so  set  out  for  the  purposes  of  the  said  market,  the  same  shiU  be 
deemed  and  taken  as  part  of  the  said  present  market  place,  to  all  intents 
and  purposes,"  &c. 

It  was  further  enacted  (sect.  24)  «<that  the  said  recited  act,"  (9  G.  3, 
c.  45,)  ««  and  all  and  every  the  authorities,  powers,  provisions,  regulations, 
clauses,  matters,  and  things  therein  contained,  except  such  of  them  as  are 
••7011  hereby  varied,  altered,  or  repealed,  or  as  are  repugnant  •to  or 
•I  otherwise  provided  for  by  this  act,  shall  be  in  full  force  and  eSect, 
and  shall  extend  to  and  be  practised,  applied,  and  put  in  execution  for 
effecting  the  purposes  of  this  act,  as  fully*and  effectually,  to  all  intents  and 
purposes,  as  if  all  such  authorities,  powers,  provisions,  regulations,  clauses, 
matters,  and  things  therein  contained  were  repeated  and  re-enacted  in  the 
body  of  this  act,  with  relation  thereto." 

llie  trustees  under  the  authority  of  the  last  mentioned  act  purchased  land 
and  buildings  within  the  parish  of  Bishop's  Hull,  within  one  thousand  yards 
of  the  site  of  the  old  market,  and  within  the  town  of  Taunton,  and  coo- 
verted  the  same  into  a  butchers'  market,  being  the  premises  in  question. 

The  trustees  are  occupiers  of  the  premises,  and  collect,  by  means  of  their 
clerk  and  agents,  the  tolls  and  money  paid  by  those  who  frequent  the  mar- 
ket, in  respect  of  the  butchery  and  the  stalls  therein. 

There  is  a  debt  of  18,000/.,  charged  by  way  of  mortgage  on  the  tolls  of 
the  market  at  4/.  lOs.  per  cent,  interest,  upon  certain  instruments  or  deeds 
poll,  a  copy  of  one  of  which  accompanied  the  case :  some  of  these  securi* 
ties  are  held  by  three  of  the  trustees  rated,  and  the  last  date  of  any  of  them 
is  1833.  At  Christmas,  1843,  there  was  a  balance  of  359/.  4«.  8d.  due  to 
the  treasurer  of  the  trustees  upon  balance  of  account ;  which  balance  has 
been  in  some  years  greater  and  in  some  less,  and  has  become  due  by  reason 
of  moneys  having  been  from  time  to  time  advanced  by  him  to  defray  the 
current  expenses  of  the  market :  but  the  same  is  not  charged  by  mortgage 
upon  the  tolls  of  the  market.  The  revenue  of  the  market  is  in  most  yean 
^  sufficient  to  meet  the  annual  expenses  of  the  market,  together  with 

-'  *the  interest  of  the  debts  above  mentioned  :  but  no  surplus  his  ever 
existed  afler  payment  of  the  said  expenses  and  interest ;  and  no  part  of  the 
mortgage  debt  above  mentioned  has  yet  been  paid  off.  Part  of  the  houses 
and  buildings,  standing  on  so  much  of  the  site  of  the  market  as  is  in  the 
parish  of  Bishop's  Hull,  was,  in  the  year  1817,  rated  to  the  relief  of  the 
poor  of  that  parish,  thus:  <<  Messrs.  Brigdale  and  Co.  bank,  15«.:"  the 
remaining  part  of  the  said  houses  and  buildings  was  not  rated  in  thrt  year# 
No  evidence  was  given  of  any  rate  charged  upon  the  said  premises  in  tin 
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year  1768,  nor  of  the  ratable  value  of  the  property,  nor  of  any  part  thereof) 
nor  of  any  rent  paid  for  the  same  in  that  year.  The  two  acts  above  men- 
tioned of  9  G.  3,  c.  44,  and  57  G.  3,  c.  Ixv.,  were  to  be  taken  as  forming  part 
of  the  case,  (a) 

The  ratable  value  of  the  premises  in  question  was  correct,  supposing  the 
trustees  to  be  ratable  for  the  same  according  to  stat.  6  &  7  W.  4,  c.  96. 

At  the  trial  of  the  appeal,  the  trustees  contended,  first,  that  they  were  not 
ratable  at  ail,  inasmuch  as  they  had  no  beneficial  occupation  of  the  property 
rated,  the  tolls  and  moneys  arising  therefrom  being  entirely  devoted  to  the 
purposes  specified  in  the  said  acts  for  the  regulation  of  the  market :  secondly, 
that,  if  ratable  at  all  in  respect  of  the  said  buildings,  ihey  were  ratable  only 
in  one  of  the  following  ways:  first,  acconling  to  the  share  and  proportion 
which  the  land  and  buildings  taken  by  them  under  the  act  of  57  G.  3,  c.  Ixv. 
did  contribute  or  pay,  or  were  charged  with,  towards  the  poor  rate  in  the 
year  1768,  according  to  the  rents  of  the  same  as  they  were  then  rated ;  or, 
secondly,  according  •to  the  share  and  proportion  which  the  said  ^^-qq 
land  and  buildings  did  contribute  or  pay,  or  were  charged  with,  *- 
towards  the  poor  rate  in  the  year  1817,  according  to  the  rents  of  the  same 
as  they  were  then  rated. 

If  this  court  should  be  of  opinion  that  the  trustees  were  not  liable  to  be 
rated,  or  were  ratable  only  in  the  proportion  which  the  lands  and  buildings 
taken  by  them  under  the  said  act  57  G.  3,  c.  Ixv.  did  contribute  or  pay,  or 
were  charged  with,  towards  the  poor  rate  in  the  year  1768,  according  to 
the  rents  of  the  same  as  they  were  then  rated,  the  order  of  sessions  was  to 
be  quashed,  and  the  rate  amended  by  striking  out  the  names  of  the  trustees. 
If  the  court  should  be  of  opinion  that  the  trustees  were  ratable  only  in  the 
proportion  which  the  land  and  buildings  taken  by  them  under  the  act 
57  G.  3,  c.  65,  did  contribute  or  pay,  or  were  charged  with,  towanls  the  poor 
rate  in  the  year  1817,  according  to  the  rents  of  the  same  as  they  were  then 
rated,  the  rate  was  to  be  amended  by  subsiuuting  15/.  as  a  ratable  value  of 
the  market  house  and  buildings,  and  6s,  3d.  as  the  rate  thereon,  instead  of 
a  ratable  value  of  250/.,  and  a  rate  thereon  of  5/.  6s.  2d,  If  this  court 
should  be  of  opinion  that  the  trustees  were  ratable  for  the  said  premises,  ac- 
cording to  stat.  6  &  7  W.  4,  c.  96,  the  order  of  sessions  was  to  be  confirmed. 

The  case  was  argued  on  a  concilium,  in  this  term,  (January  18th,)  by 
Jdoodyf  in  support  of  the  order  of  sessions,  and  Cockbum^  contrd:  and  on 
this  day  Moody  addressed  some  observations  to  the  court  as  to  the  cases 
cited  on  the  other  side.  (6) 

The  course  of  the  argument  appears  sufficiently  from  *the  judg-     |-,-q - 
ment  of  tlie  court.     In  addition  to  the  authorities  there  referred  to,     '- 
the  following  cases  were  cited  :  Bex  v.  Waldo^  Cald.  358 ;  Rex  v.  Commis* 
turners  of  Salter's  Load  Sluice,  4  T.  R,  730 ;  Rex  v.  Terrottj  3  East,  506 ; 

(a)  The  later  act  oontained  no  provudon  or  reference  on  the  subject  of  mting  either  the  oi^ 
or  the  new  property.  ^ 

'  '  (h)  The  first  day's  aigament  was  before  Lozd  Denman,  C.  J.,  and  Patteson,  Gderidge,  and 
'Wightman,  Js.;  this  day  the  same  judges  were  pcesent  with  the  exception  of  Wightman,  J. 
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Bex  v.  Tfie  Birmingham  Canal  Company^  2  B.  &  Aid.  570 ;  Bex  t.  TVustei 
of  Weaver  Jfavigation ;  (a)  Bex  v.  St.  Giles.  York,  3  B.  &  Ad.  573 ;  Bex  r. 
The  Commissioners  for  lighting  Beverley,  6  A.  &  £.  645 ;  Regina  v.  J%b 
Leeds  and  Liverpool  Canal  Company,  7  A.  &  E.  671 ;  Regina  v.  The  Black' 
friars  Bridge  Company,  9  A.  &  E.  828  ;  Regina  v.  lite  Justices  of  Worcep- 
tershire,  11  A.  &  E.  57;  Regina  v.  Sterry,  12  A.  &  E.  84;  Regina  r. 
Wilson,  12  A.  &  E.  94.  Reference  was  also  made  to  stat.  48  G.  3,  c.  96, 
S.  26.  Cur.  ado.  vuU. 

Lord  Denman,  C.  J.,  in  the  vacation  after  this  term,  (February  12tfa,) 
delivered  the  judgment  of  the  court. 

One  point  to  be  decided  in  this  case  is,  whether  a  clause  in  stat.  9  G.  3^ 
c.  44,  is  to  be  considered  as  re-enacted  by  and  introduced  into  stat.  57  G.  3, 
c.  Ixv. :  and,  if  that  shall  be  determined  in  the  affirmative,  it  will  not  only 
settle  the  question  of  ratability  so  largely  discussed  at  the  bar,  but  also  de- 
termine the  principle  on  which  the  rating  is  to  proceed.  It  will  be  conve- 
vient,  therefore,  to  consider  that  question  first.  The  latter  act  provides  that 
all  clauses  in  the  former  which  are  not  by  the  latter  <<  varied,  altered,  or 
repealed,"  nor  "are  repugnant  to  or  otherwise  provided  for"  by  it,  "shall 
be  in  full  force  and  effect,  and  shall  extend  to  and  be  practised,  applied, 
^  and  put  in  execution  for  effecting  •the  purposes"  of  the  latter  as  fully 

•'  as  if  they  had  been  "  repeated  and  re-enacted  in  the  body"  of  the 
latter,  "with  relation  thereto."  Except,  therefore,  in  the  excepted  cases, 
the  clauses  of  the  former  act  are  not  only  to  remain  in  force,  but  are 
extended  and  applied  to  the  carrying  the  latter  into  effect  as  fully  as  if  ex- 
pressly repeated  in  it.  The  clause  in  question  does  not  fall  within  any  of 
the  exceptions  unless  it  is  repugnant  to  something  in  the  latter  statute :  and 
it  is  difficult  to  contend  this.  It  relates  to  the  rating  the  property  taken  under 
the  powers  of  the  act  in  which  it  is  found ;  but  in  the  latter  statute  there  is 
DO  rating  clause  provided,  nor  any  from  which  it  can  be  directly  inferred 
that  the  trustees  are  not  to  be  ratable  at  all :  there  can  therefore  be  no  repug- 
nancy between  the  two  statutes  in  this  respect  in  any  strict  sense  of  the  term ; 
nor  does  it  amount  to  repugnancy  that  there  may  be  some  difficulty  in  the 
application,  or  some  '^convenience  and  hardship  resulting  to  the  respondent 
parish  from  its  being  so  applied,  though  these  considerations  will  have  their 
weight  in  the  argument  that  it  was  never  intended  to  be  so  applied. 

This  remark,  however,  does  not  entirely  conclude  the  matter.  Upon  gen- 
eral principles  and  authority,  it  may  still  be  open  to  the  respondents  to  con- 
tend that,  large  as  the  words  are,  and  the  exceptions  being  excluded,  stiC 
the  clause  in  question  is  not  within  the  operation  of  the  re-enacting  clause. 
The  clause  itself  is  of  a  singular  kind,  passing  over  some  minor  difficulties 
which  the  language  might  present.  It  provides  that  the  property  to  be  vested 
in  the  trustees  under  the  act  shall  for  ever  pay  the  same  share  or  proportion 
^  towards  the  land-tax,  church  and  poor  rates  which  it  paid  in  1768, 

•I    accordmg  *to  the  rents  of  the  same  as  it  was  then  rated.    In  tenns 

(a)  Note  (e)  to  Rex  r.  Liverpool,  7  B.  4c  C.  70. 
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this  fixes,  not  the  amount  of  the  assessment,  but  the  share  and  proportion 
i¥hich  it  is  to  contribute  and  pay  toward  the  general  rate.  And  this  is  neither 
an  unusual  nor  an  inequitable  provision :  the  land  was  about  to  be  devoted 
to  purposes  which  it  was  conceived  would  be  generally  beneficial  to  the 
parish  ;  and,  if  its  own  value  should  be  thereby  increased  beyond  that  of  the 
surrounding  property,  yet,  in  consideration  of  the  general  benefit,  the  former 
proportion  in  rating  it  was  still  to  be  preserved.  The  occupiers  generally 
must  be  taken  to  have  agreed  that  the  then  existing  proportion  was  a  fair 
one  in  the  then  state  of  things,  and  to  agree  to  its  continuing  for  ever  under 
any  alteration  which  the  statute  might  occasion.  Still  it  is  obvious  that  the 
provision  is  in  its  nature  of  a  special  and  limited  kind,  difficult  to  extend  in 
its  application  beyond  the  time  and  the  place  ;  for  what  was  fair  with  refer- 
ence to  the  same  parish  and  at  the  time  of  the  act  passing,  may  be  most 
unjust  when  applied  in  another  parish  and  fifiy  years  later ;  and  the  same 
change  of  circumstances  may,  and  in  the  present  instance  must  unquestion* 
ably,  prevent  its  application  with  any  tolerable  accuracy.  Who  can  now 
tell  whether  the  land  taken  by  the  trustees  in  1817  was  fairly  rated  in  1768? 
Yfho  can  tell,  or  how  can  it  be  ascertained,  what  was  the  amount  of  assess* 
ment  on  it  then,  or  what  proportion  it  bore  to  the  general  rate  on  the  parish  t 
See  the  observations  of  the  judges  on  a  similar  clause  in  Bex  v.  The  Mon» 
moulhshire  Canal  Company^  3  A.  &  £.  619,  635. 

These  considerations  make  it  almost  impossible  to  suppose  that  the  framers 
of  the  latter  statute  intended  to  incorporate  the  clause  in  its  terms :  they 
probably  intended  •to  do  the  same  with  regard  to  the  rates  of  1817  r^-Q- 
which  the  former  act  had  done  with  regard  to  those  of  1768 :  but  '- 
there  are  no  words  sufficient  to  carry  into  effifct  this  intention.  It  is  a  sound 
rule  of  construction  laid  down  in  2  Inst.  287,  but  applicable  to  modern  as 
well  as  to  ancient  statutes,  perhaps  indeed  more  so  from  necessity  in  conse* 
quence  of  the  looseness  of  expression  which  now  prevails,  that,  <<  in  con* 
struction  of  general  references  in  acts  of  parliament,  such  reference  must 
be  made  only  as  will  stand  with  reason  and  right:"  and,  where  a  provision 
is  in  its  original  and  natural  application  limited  in  respect  of  time  and  place, 
it  is  to  give  to  general  words  of  incorporation  a  meaning  contrary  to  reason,, 
and  it  may  be,  as  in  this  case  it  is,  contrary  to  right,  to  hold  that  they  apply 
to  it.  There  is  authority  for  a  more  restrained  rule.  In  Rex  v.  7%e  Justices^ 
of  Surrey y  2  T.  R.  504,  not  cited  in  the  argument,  the  question  was,  whe^ 
ther  an  appeal  lay  against  a  conviction  by  two  justices  under  stat.  25  G.  3, 
c.  72,  s.  9 ;  and  that  depended  on  the  construction  to  be  given  to  the  thirty- 
third  section  of  the  act,  which  in  the  largest  terms  incorporated  all  clauses, 
matters  and  things  provided  by  s'at.  12  C.  2,  c.  24,  «  or  by  any  other  law 
DOW  in  force,'*  for  « securing,"  <<  mitigating,"  "adjudging,  or  ascertaining 
the  duties  or  penalties  thereby  granted."  There  was  no  doubt  that  tht 
words  were  large  enough  to  incorporate  a  former  appeal  clause,  (12  C.  2^ 
c.  24,  s.  45:)  but,  upon  a  review  of  all  the  statutes,  the  r.urt  thought  it 
was  not  intended  to  give  an  appeal  against  the  decision  of  two  justices, 
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And,  in  delivering  its  judgment,  Ashhurst,  J.,  laid  down  sometbinglib: 

general  rule.     He  said :  the  fair  construction  of  the  clause  of  refcrrace 

"  seems  to  be  this ;  that  all  the  ^general  powers  and  proFisions gives 

•I  and  made  in  acts  in  pari  materia  shall  be  virtually  incorporateil  into 
this,  but  that. such  provisions  as  are  always  considered  as  special  prorisifas 
shall  not.  The  power  of  appealing  from  the  judgment  of  the  justices  sreBi 
to  be  of  this  kind,  and  does  not  attach  without  being  expressly  given.^ 
This  is  certainly  a  much  more  special  provision,  as  it  appeared  in  the  earlier 
act ;  one  which  it  is  more  unreasonable  to  apply  generally :  and  we  tbiok, 
therefore,  that  we  are  justified  in  putting  such  a  limitation  on  the  very  gp&- 
eral  words  of  the  clause  of  reference  as  shall  prevent  them  from  applying  to 
thb  provision. 

It  becomes,  therefore,  necessary  to  consider  the  general  question  of  the 
ratability  of  the  land  in  question.  And  this,  although  large^ly  debated  at 
the  bar,  does  not  require  a  very  long  discussion  now ;  for  the  principles 
npon  which  it  is  to  be  determined  are  well  settled.  Whatever  difficulty  exi^ 
in  coming  to  a  conclusion  turns  upon  the  application  of  the  facts ;  and  in  this 
case  we  think  there  are  one  or  two  circumstances  of  a  decisive  character. 
The  principles  are  these.  To  make  ratability  there  must  be  occupation 
beneficial  in  its  nature,  that  is,  of  a  subject  matter  producing  a  valuable 
return,  though  not  necessarily  profitable  in  any  given  year  on  a  balance 
struck  of  profit  and  loss.  When  such  an  occupation  is  established,  th^ 
occupier  is  ratable  in  respect  of  it,  unless  he  is  merely  a  trustee  for  the 
public,  receiving  no  individual  benefit,  except  in  common  with  and  as  ooe 
of  the  public.  In  such  a  case  the  law  does  not  regard  him  as  the  occupier, 
but  the  public  whom  he  represents.  These  principles  are  so  well  settled 
that  it  is  unnecessary  to  cite  the  authorities  which  have  established  them; 
•TOO!     ^^^  ^^^y  ^^^  unambiguous  and  certain  in  their  application,  ^except 

-■  for  one  question,  and  that  is,  what  is  the  meaning  of  the  word 
public  ?  Upon  this,  as  might  be  expected,  the  cases  are  many,  and  the 
dividing  line  not  always  easy  to  be  preserved.  On  the  one  hand,  the  trustees 
of  the  dock  estates  who  received  large  rates  and  duties  wholly  applicable 
to  the  construction  and  maintenance  of  the  docks  and  basins  in  a  great 
public  harbour,  {Rex  v.  Liverpool^  7  B.  &  C.  61 ;)  the  trustees  of  a  river 
navigation  where  all  surplus  of  rates  and  duties  afier  the  making  and  main- 
tenance was  applicable  only  to  the  repair  of  the  public  bridges  of  a  couotj 
and  such  other  charges  on  the  county  as  the  magistrates  in  quarter  sessiooi 
lihould  order  ;(a)  the  municipal  corporation  of  a  borough  receiving  tovo 
and  anchorage  dues  payable  to  the  treasurer,  and  applicable  under  stat. 
5  &  6  W.  4,  c.  76,  s.  92,  to  certain  specified  public  purposes,  with  a  pro- 
vision, as  to  any  surplus,  that  it.  should  be  applied  under  the  direction  of 
the  town  council  for  the  public  benefit  of  the  inhabitants,  and  the  improve* 
Bent  of  the  borough,  {Regirui  v.  The  Mayor ^  ^c.  nfldverpool^  9  A.  &  E. 
434 ;)  have  been  held  not  ratable :  and  it  was  considered  to  be  no  ground 

(a)  See  Rex  t.  Drutieu  <^  Wetwer  NamgoHon^  7  B.  A  C.  70»  noli  (e). 
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(or  a  distinction  from  the  last  of  these  decisions,  (ha*  the  property  in  respec^ 
of  which  the  rate  was  imposed  was  locally  situated  in  a  parish  out  of  the 
borough ;  Regina  v.  Ermnster^  12  A.  &  E.  2.  On  the  other  hand,  the 
governors  of  the  poor  of  the  city  of  Bristol,  occupying  land  in  a  parish  out 
of  the  city,  and  there  lodging  and  employing  their  paupers,  {Governors  of 
the  Bristol  Poor  v.  WaU^  5  A.  &  E.  1 ;)  and  the  guardians  of  a  union 
comprising  many  parishes,  who  built  and  occupied  a  work-house  in  one  of 
them,  in  which  were  ^lodged  and  employed  the  paupers  of  all  the  ^^q^^ 
parishes,  {Regina  v.  Wallingford  Union,  10  A.  &  E.  259  ;)  were  ^  ^^ 
held  respectively  ratable  for  their  occupations :  and  the  latter  case  was  con- 
sidered not  distinguished  from  the  former  by  the  circumstance  that  the 
land  was  in  one  of  the  parishes  composing  the  union.  It  b  unnecessary 
to  advert  to  more  cases ;  our  business  now  is  rather  to  see  within  which 
class  the  facts  of  this  case  bring  it  than  to  justify  the  distinction  taken 
between  them.  At  the  same  time  we  may  remark  that,  in  all  the  first  class, 
the  public,  as  such,  unlimited  by  the  bounds  of  county,  borough  or  parish, 
had  a  substantial  and  direct  interest  in  the  benefit  which  the  application  of 
the  funds  produced;  in  the  latter,  the  rate  payers,  or  at  most  the  inhabitants 
of  certain  parishes,  were  alone  concerned  in  the  benefit,  direct  or  indirect. 
It  seems  to  us  clear  that  the  facts  here  fall  within  the  latter  class.  It  appears 
that  the  proceeds  of  the  property  occupied  are  applicable  after  payment  of 
purchase  money,  and  the  expenses  of  the  market  and  lighting  certain  streets, 
<<  as  an  estate  for  the  use  and  benefit  of  the  parish  of  St.  Mary  Magdalene 
in  the  said  town  of  Taunton ;"  and  the  mode  of  benefiting  it  is  directed  to 
be  by  "clothing,  educating,  and  placing  out  apprentices,"  « the  children 
of  the  poor  inhabitants." 

Whether  the  term  <«poor  inhabitants"  is  limited  to  such  as  receive  relief 
or  not,  we  are  unable  to  distinguish  this  in  principle  from  the  Bristol  case. 
To  the  public  properly  so  called  it  matters  not  by  whom  the  poor  children 
of  this  parish  are  clothed,  educated  and  apprenticed.  That  they  should 
receive  anything  beyond  what  the  parish  poor  rate  is  bound  to  afford  them, 
concerns  the  public  so  indirectly  that  its  interest  cannot  be  *con-  |»q^. 
sidered  as  tangible  and  substantial  enough  to  be  regarded  at  all  in  '- 
(his  question. 

We  are  therefore  of  opinion  that  the  order  of  sessions  should  be  confirmed. 
As  in  the  Wallingford  case,  so  here,  we  think  it  not  necessary  to  make  any 
observation  on  the  intermediate  cases  of  property  voluntarily  appropriated 
to  religious  and  charitable  purposes ;  for  we  decide  this  case,  as  we  did 
that,  on  the  ground  that,  this  property  being  beneficially  occupied  and  not 
devoted  to  public  purposes,  the  occupiers  are  subject  in  respect  of  it  to  the 
poor  rate.  Order  of  sessions  confirmed. 
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Pauper  was  removed  to  his  mother's  maiden  settlement  in  Y.  His  &ther,  in  the  exumiM 
stated  that  he  believed  that  he  himself  was  bom  in  London,  but  had  never  heaid  in 
parish,  and  had  never  done  any  act  to  gain  a  settlement  in  his  own  right.  HM  that,  os 
proof  of  the  mother's  settlement  in  Y.,  the  justices  might  remove  pauper  thither,  and  that,  ob 
appeal  against  the  removal,  the  respondents,  at  sessions,  might  rely  piimi  fade  on  the  mothers 
maiJeft  settlement,  without  proving  any  inquiry  made  as  to  the  settlement  of  the  &tber. 

The  mother's  brother,  in  the  examination,  stated  that  she  was  bom  at  Y^  and  was  the  peiaoa 
mentioned  in  a  certificate  of  baptism,  which  was  produced,  and  at  the  date  of  which  he  was 
leas  than  four  yean  old.  HeU  to  be  evidence,  on  which  the  removing  magistretea  migfat  ad, 
of  the  mother's  birth  in  Y. 

The  respondents,  on  the  hearing  of  an  appeal,  may  prove  their  case  by  a  witness  not  produced 
before  the  removing  magistrates ;  and  may  omit  calling  a  witness  who  appeared  befim  die 
magistrates,  though  the  appellants  require  it  and  the  witness  is  in  court 

On  an  appeal  against  an  order  of  two  justices,  whereby  Charles  Page 
was  removed  from  the  parish  or  township  of  Blaby,  in  Leicestershire,  to  the 
parish  or  township  of  Yelvertoft,  in  Northamptonshire,  the  sessions  confirmed 
the  order,  subject  to  the  opinion  of  this  court  upon  a  case,  which  was  sub* 
stantially  as  follows. 

The  examinations,  so  far  as  they  are  material,  were ;  First :  the  exami« 
*Qnoi  ^^^^^^  of  the  pauper,  to  the  effect  *that  he  had  gained  no  settlement 
-■  in  his  own  right.  Secondly  :  Charles  Page,  senior.  "  I  believe  I 
am  upwards  of  sixty-four  years  of  age,  and  was  born,  I  believe,  in  London, 
but  in  what  parish  I  never  heard.  I  was  brought  up  by  my  grandfather, 
at  Yelvertoft  in  the  county  of  Northampton,  from  about  the  age  of  two  and 
a  half  years,  and  never  saw  my  parents  above  three  or  four  times  afterwanls, 
and  do  not  know  where  they  belonged  :  I  have  never  done  any  act  to  gain 
a  settlement  in  my  own  right.  I  was  married,  at  Yelvertoft  church,  on 
Yelvertoft  feast,  Tuesday,  when  I  was  about  twenty-six  and  a  half  years 
old,  to  Catherine  York,  single  woman,  by  whom  I  had  six  children,  one 
of  whom  is  the  pauper,  Charles  Page  the  younger,  who  was  born  at  North 
Kilworth,  and  is  about  thirty  years  old.  I  have  heard  that  my  said  wife 
was  bom  at  Yelvertoft,  where  I  remember  her  parents  living,  and  where  I 
believed  they  belonged.  I  never  heard  the  place  of  her  settlement  was  out 
of  Yelvertoft.  She  died  at  North  Kilworth,  about  twenty-three  years  ago." 
Third  :  Thomas  York.  "I  believe  I  am  fifty-nine  years  of  age,  and  was 
bom  at  Yelvertoft.  My  father  Samuel  and  my  mother  lived  there  ever 
since  I  can  recollect.  I  lived  with  them  until  they  died.  Catherine  York 
was  my  sister,  and  younger  than  me ;  she  was  born  at  Yelvertoft.  She  it 
the  same  person  who  is  mentioned  in  the  certificate  of  baptism  now  pro- 
duced, marked  <(  A,"  as  being  baptized  at  Yelvertoft  on  the  6th  day  of 
July,  1788,  and  the  same  person  who  was  afterwards  married  to  Chariei 
Page  the  elder.  I  was  present  at  the  marriage.  I  believe  my  father, 
Samuel  York,  belonged  to  Yelvertoft." 

The  grounds  of  appeal  were :  First,  that  the  said  order  and  examinations 
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-whereon  the  same  was  founded,  •and  the  notice  thereof,  are  in-  r^Qf^^ 
foruial  and  bad  on  toe  face  of  them,  because  the  pauper,  Charles  ^ 
Page  the  younger,  appears  in  and  by  the  said  exaitainations,  to  be  removed 
to  bis  derivative  settlement  ex  parte  matemd,  while  it  does  not  appear  that 
any  due  examination  or  inquiry  has  been  made  to  ascertain  that  the  said 
pauper  had  no  derivative  settlement  ex  parte  paterni ;  but,  on  the  contrary 
thereof,  Charles  Page  the  elder,  the  father  of  the  said  pauper,  states  his 
belief  that  he,  the  said  Charles  Page  the  elder,  was  bom  in  London  ;  and 
no  prim&  facie  evidence  was  given  that  he  was  not  there  born,  or  that  hii 
acquired  no  birth  settlement  thereby.  Second,  that  there  was  no  legal  or 
sufficient  evidence  given  before  the  said  removing  magistrates,  or  shown 
in  the  said  examinations,  that  Catherine  Page,  the  mother  of  the  said  pauper, 
was  born  in  the  parish  of  Yelvertoft. 

The  respondents,  at  the  trial,  proved  the  birth  of  Catherine  Page  at  Yel- 
vertoft,  by  a  witness  not  examined  by  the  removing  justices,  and  did  not 
call  Thomas  York,  whose  examination  is  above  set  out.  The  appellants 
contended  that  the  order  ought  to  be  quashed,  on  the  objection  stated  in 
the  first  ground  of  appeal,  and  also  that  it  was  not  competent  to  the  re- 
spondents to  support  their  order  without  calling  Thomas  York  as  a  witness, 
be  being  in  court,  and  the  appellants  requiring  that  he  should  be  called. 
The  sessions  held  that  the  examinations  were  sufficient  in  respect  of  the 
objections  taken  in  the  first  ground  of  appeal,  and  that  it  was  not  necessary 
for  the  respondents  to  call  Thomas  York  as  their  witness,  although  he  was 
in  court  and  the  appellants  required  that  he  should  be  called. 

If  this  court  shouht  be  of  opinion  that  the  sessions  were  not  justified  in 
both  or  either  of  the  above  decisions,  'the  order  of  removal  and 
order  of  sessions  were  to  be  quashed  :  if  this  court  should  be  of     L 
opinion  that  the  sessions  were  justified  in  both  the  said  decisions,  then  both 
the  said  orders  were  to  stand  confirmed. 

A'.  Macaulay  and  /.  W.  Simpson^  in  support  of  the  order  of  sessions. 
First,  Catherine  Page's  birthplace  was  proved  by  the  evidence  of  her  brother, 
Thomas  York,  who  was  fifty-nine  years  old,  and  older  than  Catherine. 
[Lord  Denman,  C.  J.  There  clearly  is  some  evidence  of  her  birthplace.] 
Secondly,  the  lespondents  are  not  bound  to  call  a  witness  because  he  has 
appeared  before  the  removing  magistrates.  [Lord  Denman,  C.  J.  I  th'mk 
you  may  leave  that  point  to  be  discussed  by  the  other  side.]  Thirdly,  no 
further  inquiry  was  necessary,  as  to  the  settlement  of  the  pauper's  father.  It 
appeared  that  he  was  born  somewhere  in  London,  but  not  that  there  were 
any  means  of  discovering  in  what  part  of  London  he  was  born.  The 
respondents,  therefore,  were  justified  in  relying  upon  the  mother's  settle- 
ment [CoLEBiDGE,  J.  Can  you  remove  to  a  parish,  when  you  have  reason 
to  believe  that  the  pauper  is  settled  in  another,  though  not  ascertained 
parish  ?J  In  Rex  v.  St,  Mary^  Beverley^  1  B.  &  Ad.  201,  a  married  woman 
was  removed  to  her  maiden  settlement ;  it  appeared  that  her  husband  was 
settled  in  some  parish  of  Ipswich,  but  it  was  not  shown  in  which ;  and  the 
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removal  was  held  bad.  Tliere  it  sufficiently  appeared,  (hat  the  husband 
had  some  settlement :  and  here,  if  it  were  clearly  shown  that  the  father  had 
some  birth  settlement,  the  removal  would  be  bad.  But  the  justices  were 
•fu\f^i    not  satisfied  of  that  fact ;  and  they  are  the  proper  judges  of  the  fact. 

^  *And,  when  the  objection  was  raised  upon  the  appeal,  it  was  for 
the  sessions  to  determine  whether  the  evidence  of  the  father  conveyed  suffix 
cient  information  to  make  further  search  necessary,  or  showed  any  settlement 
at  all.  The  court  will  notice  that  the  sessions,  on  such  a  point,  generally 
possess  means  of  knowledge,  as  to  the  particular  place  in  question  and  many 
other  circumstances  which  this  court  cannot  have ;  Regina  v.  The  Recorder 
of  Ponirfract,  2  Q.  B.  548,  557 ;  Regina  v.  Bridgewater,  10  A.  &  E.  693, 
698.  But,  further,  it  has  never  been  decided  that  no  removal  to  the 
mother's  settlement  is  good  unless  that  of  the  father  be  negatived.  The 
contrary  in  effect  was  ruled  in  Rex  v.  Woodsford^  Caid.  236.  [Pattesox,  J. 
It  rather  seems  that,  in  that  case,  the  sessions  held  that  the  maiden  settlement 
insbted  on  by  one  party,  was  enough  until  the  opposite  party  proved  the 
marriage :  they  do  not  seem  to  have  held  that,  assuming  the  marriage,  the 
maiden  settlement  was  primd  facie  good.]  This  court,  however,  assumed 
the  marriage,  and  laid  down  the  rule  generally,  saying:  ^«It  may  be,  the 
husband  had  no  settlement ;  and  if  he  had,  till  discovered,  her  own  would 
in  the  mean  time  remain.*'  [Coleridgr,  J.  Suppose  you  proved  a  birth 
settlement,  and  the  other  side  proved  a  hiring  and  service,  but  were  unable 
to  show  where  it  took  place.]  The  birth  settlement  would  then  be  good. 
In  Rex  V.  Westerham^  2  fiott.  68,  pi.  108,  (6th  ed.)  a  married  woman  was 
removed  to  her  maiden  settlement ;  and  this  was  held  good,  though  it  was 
found  that  the  husband  was  born  in  Wiltshire,  but  it  was  not  known  in  what 
parish  or  place.  [Coleridge,  J.  He  might  have  been  bom  in  an  extra* 
parochial  place.]     So  might  the  ^husband  in  this  case.     In  Rex  v. 

•'  RytoTiy  Cald.  39,  the  removal  of  the  wife  to  her  maiden  settlement 
was  held  good,  nothing  being  known  as  to  the  husband's  settlement.  Rex 
V.  Edisarej  Cald.  371,  is  to  the  same  effect.  So,  in  Rex  v.  Harberianj  13 
East,  311,  a  married  woman  was  removed  to  her  maiden  settlement,  and 
^his  was  held  good,  there  being  no  le^l  evidence  of  the  husband's  settle- 
ment. That  case,  as  well  as  Rex  v.  Woodsford^  and  Rex  v.  WesUrham^  is 
commented  on  in  the  judgment  in  Rex  v.  SI.  Mary^  Beverley^  1  B.  &  Ad. 
201 ,  whf re  it  is  clear  that  the  maiden  settlement  would  have  been  upheld, 
had  it  not  appeared,  positively,  that  the  husband  had  a  settlement.  In  Rex 
y.  Si.  Man/y  Leicester^  3  A.  &  E.  644,  a  pauper  was  removed  to  his  birth 
settlement :  his  mother's  settlement  in  a  different  parish  wa^  shown ;  but  it 
did  not  appear  that  any  attempt  had  been  made  to  ascertain  his  father's 
settlenieni ;  and  it  was  held  that  the  removal  was  bad.  l*hat  does  not  show 
that  it  is  necessary  to  exhaust  the  information  attainable  as  to  the  father's 
settlement ;  it  rather  proves  the  contrary.  Reference  was  there  made  to 
Rex  V.  St,  Matthew^  Betlinal  Green^  Burr.  S.  C.  482,  485,  where  it  was 
said,  by  Wilmot,  J.  that  "  the  positive  law  in  these  cases  of  settlement*  is 
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<  diat  tbe  child's  settlement  follows  that  of  bis  father,  if  the  father's  can  be 
found ;  and  that  no  recourse  shall  be  had  to  the  mother's  settlement,  till 
that  of  the  father  can  be  traced  no  further.' "  The  decision  in  that  case 
need  not  be  impugned ;  but  the  particular  expression  of  the  rule  is,  pei- 
baps,  not  quite  accurate,  and  appears  to  sanction  a  principle  unnecessary  to 
the  decision.  The  effect  of  the  decision  is,  merely,  that  *the  pciu-  p^Q^^ 
per's  settlement  will  follow  that  which  his  father  has  ex  parte  ma-  ^ 
temft,  rather  than  his  own  mother^s,  because  the  father's  settlement,  whether 
derivative  or  not,  is  preferred  to  that  of  the  mother.  It  is  difficult  to  assign 
limits  to  such  an  investigation  as  the  principle  asserted  on  the  other  side 
ivould  require.  The  father's  birth  settlement  could  take  effect  only  in 
default  of  the  settlement  of  the  grandfather  and  grandmother  being  known ; 
and  so  on  ad  infinitum.  Further,  it  is  not  to  be  assumed  that  the  evidence 
as  to  the  birth  of  the  father  is  true :  the  appellants  were  not  entitled  to 
assume  all  the  facts  asserted  before  the  justices ;  Regina  v.  Latchford^  antft, 
p.  567. 

ISidyardj  contri.  First,  the  only  evidence  as  to  the  birth  of  Catherine 
Page,  is  that  of  Thomas  York,  who  must  have  been  born  about  October, 
1784,(a)  and  who,  therefore,  on  tbe  6ih  of  July,  1788,  the  date  of  Caihe- 
rine  Page's  baptism,  would  be  not  four  years  old :  his  age  at  the  time  of 
her  birth  does  not  appear.  [Coleridge,  J.  To  how  early  a  time  of  his 
life  may  a  party  speak  ?  Patteson,  J.  You  have  only  his  own  evidence  as 
to  bis  being  so  young  at  the  time  of  the  baptism.]  (The  point  as  to  calling 
the  witness  at  the  sessions  was  not  argued.)  As  to  the  point  on  the  father's 
settlement.  It  appears  from  Regina  v.  Leedgj  5  Q.  B.  916,  that  reasonable 
inquiry  must  be  made  for  the  father's  settlement ;  though,  in  that  case,  the 
court  held  that  the  inquiry,  the  absence  of  whioh  was  objected  to,  was  such 
as  could  not  justly  be  demanded.  The  evidence  given  before  the  removing 
justices,  who  are  exercising  a  statutory  •power  under  the  act  p^q/%q 
13  &  14  C.  2,  c.  12,  must  show  facts  authorizing  the  removal ;  '- 
the  order  cannot  be  made  good  by  facts  afterwards  supplied.  If  it  appeared 
that  a  pauper  had  beeo  hired  and  served  for  a  year,  but  that  during  the  year 
he  had  resided  more  than  forty  days  in  each  of  two  parishes,  the  justices 
would  not  be  authorized  to  remove  him  to  either,  unless  they  had  evidence 
to  show  in  which  parish  he  last  resided.  The  maiden  settlement  was  abso- 
lutely merged  by  the  marriage ;  a  birth  settlement  is  good  till  it  be  shown 
that  some  other  exists ;  but  here  the  settlement  of  the  wife  was  at  an  end> 
whether  the  husband  had  a  settlement  or  not.  It  b  contended  that  the  hus- 
band might  have  been  born  in  some  ex'ra-parochial  place  of  London ;  but 
that  argument  might  as  well  have  been  urged  in  Rex  v.  Si.  Mary^  Beverley^ 
1  B.  &  Ad.  201.  The  necessity  of  making  reasonable  inquiry  into  the  hus- 
band's settlement  is  recognised  in  Rex  v.  St,  Mary^  Leicester^  3  A.  &  £.  644. 

Lord  Denbcan,  C.  J.   I  think  this  case  must  be  governed  by  Rex  v.  Hat' 
bertanf  13  East,  311,  where  «<  tbe  court  said  that  there  could  be  no  doubt 

(a)  ThtfovderofTMioiralwu  dated  14th  October,  1813. 
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but  (hat  the  evidence,  oflered  by  the  respondents,  of  the  wife's  maiden  set* 
tiement  was  primft  facie  sufficient ;  and  that  it  lay  upon  the  appellants  to 
rebut  it  by  giving  evidence  of  the  husband's  settlement  in  a  diflereat 
parish."  There  has  been  no  ruling  the  other  way.  In  Regina  v.  Leeds, 
5  Q.  B.  916,  the  court  merely  decided  that  the  sessions  had  done  right  even 
upon  the  principle  insisted  upon  by  the  appellants ;  but  the  truth  of  the 
principle  itself  was  not  decided  upon.  In  Bex  v.  St.  Maryj  Leicester,  the 
•QAQi  *™o^'*^''s  settlement  prevailed.  In  Rex  v.  St.  Mary,  Bei>erley,  the 
•I  maiden  settlement  was  superseded  by  distinct  proof  of  the  father 
being  settled.  According,  indeed,  to  the  rule  laid  down  in  Rex  v.  St.  Mat* 
thewy  Bethnal  Green,  Burr.  S.  C.  485,  referred  to  by  me  in  Rex  v.  Si.  Mary, 
Leicester,  it  would  appear  to  be  necessary  that  some  inquiry  should  always 
be  made  into  the  father's  settlement ;  but  Rex  v.  Harberton,  lays  the  bur- 
then upon  those  impugning  the  maternal  settlement.  It  is,  no  doubt, 
extremely  desirable  that  such  an  inquiry  should  be  made.  Here,  however, 
there  really  is  no  evidence  of  any  settlement  of  the  father,  nothing  to  induce 
a  prudent  man  to  make  inquiry.  Suppose  some  other  person  had  said  that 
he  had  heard  that  the  father  lived  in  a  particular  parish  ;  that  might  suggest 
inquiry:  but  what  proof  of  settlement  is  furnished  by  a  roan  saying,  «I 
believe  I  was  born  in  London,  but  I  do  not  know  in  what  part  of  London.*' 
The  sessions,  therefore,  might  well  hold  that  all  necessary  inquiry  had  been 
made. 

Patteson,  J.  I  cannot  distinguish  this  case  from  Rex  y.  Harberton, 
13'East,  311.  It  is  there  said  to  be  sufficient,  prim&  facie,  to  show  the 
maiden  settlement,  and  that  the  onus  of  displacing  it  by  the  husband's  set- 
tlement is  then  thrown  upon  the  opposite  party.  Although  it  is  clear  that, 
when  there  is  proof  of  the  father  having  some  settlement,  the  maiden  set- 
tlement of  the  mother  does  not  take  eflfect,  yet,  if  nothing  appears  as  to  the 
father's  settlement,  it  is  otherwise.     Thus,  in  Rex  v.  St.  Mary,  Beverley, 

•fiim  ^  ^'  ^'^^'  ^^^»  ^^^^  wife's  maiden  settlement  did  not  prevail, 
^  because  it  was  proved  that  the  husband  had  some  settlement  in 
Ipswich:  and,  had  any  such  proof  been  given  here^the  same  result  would 
have  followed.  But  all  that  we  here  find  is,  that  the  father  believed  he  was 
born  somewhere  in  London.  The  prim4  facie  evidence  of  the  mother's 
maiden  settlement  must  therefore  prevail,  according  to  Rex  v.  Harberton, 
which  has  never  been  shaken.  The  other  objections  have  been  already 
disposed  of. 

Coleridge,  J.  The  point  here  arises  upon  the  examinations,  and  does 
not  let  in  any  question  as  to  the  propriety  of  the  decision  at  sessions :  but, 
if  it  did,  I  cannot  see  that  any  thing  improper  has  been  done,  or  that  any 
thing  was  shown  which  ought  to  have  set  on  foot  an  inquiry  into  the  father's 
settlement.  Must  inquiry  be  made  through  all  London,  as  to  a  birth  which 
look  place  fifty  or  sixty  years  ago,  upon  a  hearsay  statement  of  a  mere  pos- 
sibility ?  But  here  the  evidence  which  is  called  for  was  the  evidence  of  the 
appellants ;  and  the  magistrates  might  go  on,  and  act  upon  the  evidence  of 
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the  respondents,  unless  the  appellants  met  it  either  by  evidence  produced  s(t 
sessions,  or  by  something  on  the  face  of  ihe  examinations,  (a) 

Order  of  sessions  affirmed. (6) 

(a)  Wightman,  J.,  was  absent 

(b)  The  above  deddon,  on  the  efiect  to  be  given  to  the  mother's  maiden  settlement,  was  re- 
eooflidered  and  upheld  by  the  court  in  Regina  ▼.  The  InhabUania  of  Birmingham^  argued  im 
Hilary  t^im,  1846,  and  decided  in  the  ensuing  vacation,  February  14th. 


•THOMAS  GRAHAM  v.  JESSE  JACKSON.    Jan.  24.      [•811 

In  the  manor  of  L.  in  Cumberland,  the  custom  of  tenure  (called  tenant-right)  is  that  the  free- 
hold is  in  the  lord,  and  the  tenant  holds  of  the  brd,  to  him  and  his  heirs  for  ever,  according 
to  the  custom  of  the  manor,  at  fixed  rents  and  services.  A  fine  is  paid  on  every  admittance. 
On  alienation,  a  deed  of  bargain  and  sale  is  executed  by  the  alienor  to  the  alienee,  which  the 
alienor  brings  into  court,  whereupon  the  steward,  by  proclamation,  calls  upon  any  one  to 
eome  forward  who  can  say  why  the  alienor  shall  not  surrender  into  the  hands  of  the  lord ;  he 
then  says  to  the  alienor,  **  you  surrender  into  the  hands  of  the  lord,  to  the  use  of  the  alienee, 
lus  heirs  and  assigns;  are  you  content  to  make  this  surrender]"  On  the  alienor  afuenttng, 
the  steward,  by  proclamation,  calls  on  any  one  to  come  forward  who  can  say  why  the  alienee 
■hould  not  be  admitted  tenanL  Then  the  steward  says  to  the  alienee,  "■  In  the  name  of  the 
lord  I  admit  you  tenant,  to  hold  to  you,  and  your  heirs  and  assigns,  according  to  the  custom.'* 
The  jury  then  present  the  alienee  as  tenant  on  the  alienation  of  the  alienor,  to  hold  to  him,  his 
heirs  and  assigns,  according  to  the  custom :  the  bargain  and  sale  recites  a  license  from  the 
lord  to  alien,  which,  after  the  admittance,  is  endorsed  on  the  deed  of  bargain  and  sale ;  the 
license  is  a  matter  of  course,  and  a  fixed  sum  is  paid  for  it  When  a  married  woman  con^ 
Teys,  she  and  her  husband  execute  the  bargain  and  sale  in  court ;  the  wife  is  then  separately 
examined,  and,  after  that,  the  proceedings  go  on  as  before  stated:  or  the  hu:sbin{l  and  wira  . 
may,  out  of  court,  execute  the  bargain  and  sale,  and  surrender,  before  the  lord,  his  steward  or 
deputy,  who  examines  the  wife  separately.  Surrenders  out  of  court  may  be  made  by  or  to 
the  parties  themselves,  or  their  attorneys :  the  surrender  may  be  made  to  the  lord  himself,  ot 
his  steward  or  deputy.  In  all  cases  the  surrender  is  stated  to  be  made  to  the  lord :  and  tha 
admittance  afterwards  may  take  place  either  in  or  out  of  court  The  surrender  and  admit- 
tance are  in  all  cases  entered  on  the  rolls. 

4  married  woman,  who  before  her  marriage  had  been  admitted  as  tenant,  executed,  jointly  with 
her  husband,  out  of  court,  a  bargain  and  sale,  being  previously  examined  by  the  deputy 
steward.  By  the  deed,  the  husband  and  wife  **  granted,  bargained,  sold,  aliened,  surrendered, 
set  over  and  confirmed,"  (with  the  lord's  lioeni«e,)  to  the  alienee,  according  to  custom ;  then 
followed  a  clause,  by  which  the  husband  and  wife  **  do,  and  each  of  them  dotli,  hereby  seve- 
rally and  respectively  ordain,  constitute  and  appoint"  J.  "  their  and  each  of  their  several  and 
respective  attorney,  for  them,  and  in  each  or  cither  of  their  seveml  names,"  at  the  next  or 
other  court,  to  surrender  into  the  hands  of  the  lord  according  to  the  custom. 

At  a  court,  holden  after  the  wife's  death  but  in  the  life  of  the  husband,  J.  surrendered  to  the 
lonl ;  and  the  alienee  was  admitted.  The  entry  was,  that  the  husband  and  wife,  by  J.,  sur- 
rendered to  the  lord  to  the  use  of  the  alienee. 

On  a  case  stating  the  above  facts,  Htld^ 

1.  That  the  surrender  to  the  lord  was  an  emential  part  of  the  alienation ;  and  that  the  bargain 
and  sale,  without  such  surrender,  did  not  pass  the  estate. 

Per  Lord  D  sir  maw,  C.  J.  Es{|ecially  as  the  case  concluded  by  stating  the  question  to  ba^ 
whether  the  d6ed  of  bargain  and  sale,  and  the  surrender  and  admittance,  were  sufficient, 
complete  and  valid,  as  against  the  heir, 

8.  That  J.,  as  attorney  for  the  husband,  had  no  power  to  surrender. 

8.  That,  assuming  J.  to  be  lawfully  constituted  attorney  fur  the  wife,  (and,  per  Pattbsox,  J.^ 
tembtfi,  he  was  not,)  the  power  expired  by  her  death,  and  the  surrender  was  therefore  void* 

Special  case.(a) 

In  the  manor  of  Linstock,  in  the  county  of  Cumberland,  which  is  tha 
property  of  the  see  of  Carlisle,  the  custom  of  tenure  is  that  termed  tenaat* 

(a)  It  was  nndentood  that  the  case  was  drawn  by  an  arbitrator. 
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right.  The  freehold  of  the  customary  tenements  is  in  the  lor  J.  The 
_  -  ^tenant  holds,  to  him  and  his  heirs  and  assigns  for  ever,  of  the  lord, 
-■  according  to  the  custom  of  the  manor,  under  fixed  customary  rents, 
and  performing  certain  customary  duties  and  services,  the  tenements 
descending  and  being  descendible  from  the  ancestor  to  the  heir,  as  of  the 
hereditary  right  of  the  tenant,  called  tenant-right.  A  fine  of  a  silver  penny 
is  paid  on  the  admittance  of  every  heir,  purchaser  or  mortgagee. 

On  the  alienation  of  customary  lands  and  tenements  within  this  manor,  a 
deed  of  bargain  and  sale  is  executed  by  the  parties,  stamped  wiih  an  ad 
Valorem  stamp,     lliis  deed  of  bargain  and  sale  is  in  one  form. 

The  alienor  appears  with  this  deed  of  bargain  and  sale  in  court.  Proclama- 
tion is  then  made  by  the  steward  in  the  following  words.  <<  If  any  one  can 
aught  say  why  he"  (the  alienor)  ^<  should  not  surrender  into  the  hands  of 
the  lord  the  customary  tenements,"  (describing  them  as  on  the  roll,)  «« let 
him  come  forward,  and  he  shall  be  heard."  The  steward  then  says  to  the 
alienor,  <(  You"  (alienor)  <<  surrender  into  the  bands  of  the  lord  of  this 
manor  the  premises,"  (specifying  them  as  on  the  roll,)  <«  to  the  use  and 
behoof  of,"  (the  alienee,)  "his  heirs  and  assigns,  according  to  the  custom. 
Are  you  content  to  make  this  surrender?"  The  surrenderor  (alienor)  says 
'<  Yes."  Proclamation  is  then  made  by  the  steward  in  the  following  words. 
<<If  any  one  can  aught  say  why"  (the  alienee)  thought  not  to  be  admitted 
tenant  of  the  premises  surrendered  to  his  use  by,"  (the  alienor,)  «<  let  him 
come  forward,  and  he  shall  be  heard."  The  alienee  is  then  called  up.  The 
steward  says:  <<  In  the  name  of  the  lord  of  this  manor,  I  admit  you  tenant 
of  all  these  premises,"  (describing  them  as  in  the  roll,)  <<  to  hold  to  yon 

•ft!  Qi  ^^^^  y^^^  ^^^^  ^^^  assigns,  according  to  *the  custom  ;  and  you  arc 
-'  admitted  tenant  accordingly."  A  memorandum  is  then  made  in 
the  court  paper  of  the  day :  «  We  present  and  find"  C.  D.  <<  tenant,  on 
the  alienation  of"  A.  B.,  <«of  all  the&e  premises,"  (describing  them  as  on 
the  roll,)  "  to  hold  to  him,  his  heirs  and  assigns,  according  to  the  cus'om." 
The  jury  sign  this  paper.  A  form  of  this  verdict  paper  was  annexed  to 
the  case.  The  material  parts  were  as  follows. 
« Manor  )      ^^  ^  court  leet  and  view  of  frankpledge,  with  a  court  baron, 

of  C  of  the  right  reverend,"  &c.,  "held  at,"  &c.,  "on,"  &c.,  (1st 
Wnrtock.  ^  M^y^  1757  ) 

"The  names  of  the  jurors  sworn,"  &c.,  (fourteen  names:)  "all  sworn." 
«  Which  jurors,  being  all  duly  sworn,  do  say  uport  their  oa^hs  as  followeth. 

"  We  find  Jane  Reed,  spinster,  tenant  by  mortgage  from  William  S:ur(ly 
and  John  Robinson,  of  all  that  the  freehold  lands  in,"  &c.,  "  of  the  yearly 
free  rent  of,"  &c. 

"  We  find  Thomas  Little,  of  Derby,  right  heir  to  his  father,  Thomas 
liitti'e,  late  of  Brewstock,  deceased,  of  all  that  his  customary  lands  ia 
Brewstock,"  &c.,  "  they  all  being  of  the  yearly  customary  and  apportioned 
rem  of  l8.  2d." 
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<<  We  find  Thomas  Dalton,  clerk,  tenant,  by  purchase  from  Thomas 
Uttle,  of  Derby,  of  two  closes,"  &c  ,  "of  the  yearly  apportioned  rent  of 
Is.  2d." 

The  deed  of  bargain  and  sale  recites  a  license  from  the  lord  to  alienate : 
and,  after  the  alienee  has  been  admitted  as  above,  the  license  of  the  lord 
to  alienate  is  endorsed  on  the  deed  of  bargain  and  sale  as  follows.  p«r^.^ 
*«  On  behalf  of  the  right  reverend  father  in  God,  Hugh  bishop  of  ^ 
Carlisle,  I  do  hereby  license  and  allow  of  the  within  deed,  provided  the 
same  be  no  way  prejudicial  to  the  lord  bishop,  or  his  successors,  lord  of  the 
said  manor,  with  regard  to  the  rents,  fines,  dues,  duties  and  services  accus- 
tomed for  the  within  mentioned  premises."  If  all  the  requisites  of  the 
custom  have  been  complied  with,  the  license  is  matter  of  course,  for  which 
5^.  3d.  is  paid,  although  the  deed  may  comprehend  more  than  one  copyhold 
tenement.  There  is  no  instance  of  a  license  being  refused.  The  license 
generally  bears  date  the  day  of  the  surrender  and  admittance. 

The  deed  of  barc^ain  and  sale  is  never  mentioned  or  referred  to  on  the 
rolls  of  the  court  in  an  alienation,  excepting  in  case  of  mortgage ;  in  which 
case  jt  is  referred  to  as  follows.  "  To  hold,"  &c.,  «  subject  to  redemption 
by  the  said"  A.  B.,  «  his  heirs  or  assigns,  on  repayment  by  him  to  the  said" 
C.  D.,  "  his  executors,  administrators  or  assigns,  of  the  principal  sum  of* 

£ ,  (mentioning  the  mortga«[e  money,)  "  with  interest  for  the  same  after 

the  rate  and  at  a  time  mentioned  in  a  certain  indenture  of  customary  bargain 
and  sale,  bearing  date,"  &c.,  "  made  between,"  &c,  "  of  the  one  part," 
and,  &c.  *'of  the  other  part." 

Before  the  recent  statute  of  wills,  7  W.  4,  &  1  Vict.  c.  26,  lands  in  this 
manor  were  not  devisable.  In  cases  of  a  customary  tenant  wishing  to  dis- 
pose of  his  customary  lands  after  death,  he  conveys  to  a  third  person,  a 
trustee,  in  the  same  manner  in  every  respect  as  upon  an  ordinary  alienation. 
The  trusts  are  declared  by  a  separate  instrument,  which  does  not  appear 
upon  the  court  rolls.  The  trus's  are  generally  declared  to  be  in  trust  for 
the  alienor  during  his  life,  and,  after  his  death,  *on  trust  to  convey  p#r>,,. 
to  such  persons,  in  such  manner,  as  the  alienor  shall  by  deed  or  ^ 
will  appoitit.  The  alienee,  after  the  death  of  the  alienor,  makes  another 
alienation  in  the  ordinary  customary  manner,  according  to  the  trusts  which 
had  been  declared  by  the  separate  instrument.  Neither  the  lord  nor  his 
steward  is  informed  of  the  trust,  or  that  the  alienation  is  in  conformity  with 

any  trust. 

When  a  married  woman  conveys  customary  lands  of  this  manor  of  which 
the  husband  and  wife  are  seised  in  right  of  the  wife,  she  and  her  husband 
appear  at  the  court,  (when  the  surrender  is  in  court,)  and  execute  the  deecl 
of  bargain  and  sale.  The  husband  is  then  sent  out,  and  the  wife  separately 
examined  before  the  steward  and  the  jury.  After  such  examination,  the 
husband  comes  in,  and  procla.nation  is  made,  and  proceedings  take  place 
iB  before.     When  husband  and  wife  surrender  lands  out  of  court,  they 
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appear  before  the  lord,  his  steward  or  deputy,  out  of  court,  and  execute 
the  deed  of  bargain  and  sale.  The  wife  is  se[iarately  examined  by  the  lord, 
nis  steward,  or  deputy,  as  the  case  may  be,  and  the  surrender  taken  before 
the  lord,  his  steward,  or  deputy,  with  the  exception  that  there  is  no  procia* 
matioa  There  is  no  instance  of  a  married  woman  surrendering  lands 
within  the  manor  by  attorney. 

Surrenders,  and  also  admittances,  by  the  custom  of  the  manor,  may  be 
made  out  of  court ;  and  they  may  be  made  by  or  to  the  parties  themselves, 
or  their  attorneys  lawfully  authorized.  In  case  of  alienation  of  these  cus* 
tomary  lands,  as  well  by  married  women  as  by  other  persons,  by  the  custom 
^  of  the  manor  surrender  *may  be  made  out  of  court,  either  to  the 

-I  lord  himself,  or  to  the  steward,  or  to  the  deputy  appointed  by  the 
steward.  Where  the  surrender  is  made  out  of  court,  and  the  admittance 
in  court,  the  deputation  to  the  deputy  steward  and  deed  of  bargain  and 
sale  are  brought  into  court,  at  the  court  where  the  admittance  takes  place, 
and  presented ;  and  the  surrenderee  is  admitted  in  the  usual  manner.  There 
is  only  one  instance  before  the  present  one  of  a  surrender  by  husband  and 
wife  out  of  court  before  a  deputy  steward  on  the  rolls ;  and  that  is  in  1S19. 
It  is  stated  on  the  roll  that  the  deputy  had  taken,  in  pursuance  of  the  depu- 
tation, the  separate  examination  of  the  married  woman,  and  the  surrender 
of  husband  and  wife.  That  return  was  presented,  and  the  surrenderee 
admitted.  When  both  surrender  and  admittance  are  out  of  court,  proceed- 
iugs  are  the  same  as  when  the  surrender  and  admittance  are  in  court, 
excepting  that  there  are  no  proclamations  afterwards.  The  steward  makes 
an  entry  thereof  on  the  court  rolls.  Copies  of  some  of  such  admittances 
were  annexed  to  the  case.  The  material  parts  were  as  follows. 
•  Manerm)  ^^  ^"'"'  baron  et,"  &c.,  (held,  3d  April,  1722,  by  the  steward.) 

de  C  «<  Ad  banc  curiam  comperium  est  per  homagium,  et  presentaot, 
Linstock.  ^  ^^^j  Willus  Thomlinson  et  Josephus  Nicholson  cler.  antebac, 
Ti2^  13.  Sept.  1721,  sursum  reddidere  in  inanus  Dni  Epi^  secundum  con- 
fuetudinem  manerii  predict',  tota  ilia  messuagia,"  &c.,  <<  ad  opus  et  usum 
Jacobi  Dunlop  gen.,  et  heredum  suorum,  secundum  consuetudinem.  Et 
modo  ad  banc  curiam  venit  diet  us  Jacobus  Dunlop,  et  petit  admitti  teneos 
ad  premissa  predict,  cum  pertin',  ^secundum  formam  et  eflTectum 
•I  surredditionis  predict',  habend'  et  tenend'  sibi  et  heredibus,  secua* 
dum  consuetudinem  maner'  predict',  per  reddit'  el  servitia  inde  debit'  et 
assuet'. 

<<Et  solvit  dno  pro  fine,  secundum  consuetudinem;  et  sic  admissus  est 
bde  tenens." 

«  Manor  )  ^^  ^*  remembered  that,  on,"  &c.,  (1st  August,  1777,)  ("  no  court 
of  V  being  then  held  for  the  said  manor,)  came  James  Scoit,  William 
)  Andrew,  and  Jane  his  wife,  (she  being  first  solely  and  secretly 
examined,  and  consenting,)  before  the  right  reverend,"  &c., «« lord  of  the 
said  manor,  at  Rose  Castle  in  the  county  of  Cumberland,  and  surrendered 
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into  his  lordship's  hands  all  that  their  messuage^"  &c.,  <<  within  the  said 
manor,"  &c«,  « to  the  use  and  behoof  of  John  Stamper,  clerk,  and  his  heirs 
wad  assigns,  according  to  the  custom  of  the  said  manor;  but  upon  condition 
of  redemption  by  the  said  William  Andrew  and  Jane  his  wife,  their  heirs 
or  assigns,  by  the  repayment  of  240/.  and  interest  for  the  same,  at  the  end 
of  one  year,  to  the  said  John  Stamper,  his  executors,  adm'uiinrators  and 
assigns,  as  by  deed  indented,  made  or  mentioned  to  be  made  between  the 
said  parties,  and  bearing  equal  date  herewith,  doth  more  fully  and  at  iarge 
appear. 

«<  And  immediately,  at  the  same  time  and  place,  came  the  said  John 
Stamper,  and  humbly  prayed  to  be  admitted  tenant  of  the  said  messuage,'' 
&c.,  "to  which  the  lord  consented:  to  have  and  to  hold  the  said  mes« 
suage,"  &c.,  <<  unto  him,  the  said  John  Stamper,  his  heirs  and  assignSg 
according  to  the  custom  of  the  said  *manor,  by  and  under  the  pay-  ^^ _ 
ment  of  the  said  yearly  rent  and  other  dues,  duties  and  services,  I- 
as  accustomed.  And  he  paid  for  a  fine,  as  in  the  margin,  and  so  was 
admitted  tenant ;  but  upon  condition  of  redemption  as  aforesaid." 

For  every  surrender  and  admittance  there  is  a  fee  to  the  steward.  Where 
the  surrender  is  out  of  court  and  the  admittance  in  court,  a  fee  is  payable 
on  the  surrender  out  of  court,  and  a  subsequent  fee  is  payable  on  admittance 
for  each  separate  tenement.  A  fine,  termed  a  God's  penny,  viz.  6d,  foi 
each  tenement,  is  paid  on  admittance.  1^.  is  paid  for  enrolling  on  the  call 
roll  of  the  manor,  which  is  part  of  the  court  roll  of  the  manor. 

The  earliest  surrenders  and  admittances  in  existence  are  in  1692.  From 
that  time  to  1731  they  are  kept  in  books,  and  are  in  the  form  annexed  to 
the  case.     The  material  parts  of  this  form  were  as  follows. 

«Manerm  )  ^^  ^"'^'  ^^^^  ®^  ^^^'  franc'  pleg'  dom'  regis  cum  curia  baron  reve- 
de       V  rendi,"  &c.,  « dom' .  manerii  predicti,   tent'  apud,"  &c.,   (2d 
Linrtock.  ^  Aprils  1(395^  before  the  steward.) 

«  Nomina  juratorum,"  &c. 

"Qui  quidem  juratores,  jurati  et  onerati,  sup'  sacramenta  sua  dicunt  et 
presentant :  Imprimis,"  &c. 

"  Item  juratores  prsedicti  dicunt  et  psentant  quod  Ambrosius  Nicolson, 
qui  tenuit  de  dno  secundum  consuetudinem  manerii  unam  domum  mansion- 
alem,"  &c.,  <<  omnia  prefata  premissa  concessit,  barginizavit  et  vendidit 
Jacobo  Nicolson,  ejus  filio,  per  indentur'  inter  eos  inde  fact',"  &c. 

In  the  same  roll  is  the  following. 
"Manerm  )  *'^^  ^"*''  baron  et  dimissionum  reverendi,"  &c.,  «  domini      ^     ^ 

dc       >  manerii  predicti,  tent'  apud,"  &c.    (22d  May,  1695,  be-     ^ 
LiMtock.  ^  fo^  jjjg  under-steward.) 

<(Ad  banc  curiam  venit  Ambrosius  Nicolson,  gen.,  et  sursum  reddidit 
in  manus  dfii,  per  dictum  senescallum  suuro,  totam  illam  domum  suam 
mansional',"  &c.,  <<  ad  opus  et  usQ  Jacobi  Nicolson  (filii  ipsius  Ambrosii) 
et  hereduro,  secundum  consuetudinem  (reservatfi  occupatione  privata  et 
dote  pro  uxore  et  uxoris  ipsius  Ambrosii.") 

2q2 
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«  Et  ad  banc  curiam  venit  dictus  Jacobus  Nicolson,  et  cepit  de  dido 
domino,  per  subsenescallum  suum  predictum,  ex  surredditione  died  Am* 
brosii,  omnia  premissa  predicta  cum  pertinen',  et  solvit  finem,  proat  in 
margine,  et  admissus  est  inde  tenens  (sub  conditione  supradicta.") 

And,  up  to  1731,  the  presentments  of  the  jury  are  entered  or  copies 
entered  in  the  books.     For  the  last  fifty  years  the  presentments  are  in  the 
ibrms  annexed  to  the  case.     The  material  parts  are  as  follows. 
« Manor    )  '^^^  adjourned  court  baron  and  customary  court  of  the  r^^ 

of  (  reverend,"  &c., "  held  at,"  (13th  November,  1829,)  "  by  Geoiige 
Lmstock.  ^  Qjij  jiounsey,  steward,  before  William  Robinson  and  suttofs*'' 
(Names  of  jurors.)    «<  Who  on  their  oaths  present  and  find  as  follows. 

<<  We  present  and  find  Thomas  Wilson  tenant,  on  the  surrender  of,  and 
alienation  of,  George  Thompson  and  John  Wannop,  of,  in  and  to  a  ca»' 
tomary  dwelling-house,"  &c.,  <<  within  and  parcel  of  this  manor,  of  the 
apportioned  yearly  customary  rent  of  4rf.,  subject  nevertheless  'to 
-'  such  right  and  equity  of  redemption  of  the  said  John  Wannop,  his 
heirs  and  assigns,  on  repayment  by  him  or  them,  to  the  said  Thomas  Wii- 
fion,  his  executors,  administrators  and  assigns,  of  the  principal  sum  of^OM. 
and  interest,  as  is  mentioned  and  contained  in  an  indenture  of  bargain  and 
sale,  made  and  executed  between  the  said  parties,  dated  this  day." 

The  roll  of  surrender  and  admittance  is  made  by  the  steward,  and  does 
not  contain  reference  to  presentments. 

On  1st  November,  1839,  Mary  Elizabeth  Graham,  only  daughter  and 
heiress  of  James  Graham,  deceased,  appearing  at  court  in  person,  was 
admitted  tenant  of  four  customary  tenements  at  Linstock,  within  and  parcel 
of  the  said  manor,  and  descending  and  descendible  as  aforesaid,  and  being 
the  premises  mentioned  in  the  declaration,  and  whereof  her  father  died 
seised  according  to  the  custom.  (A  copy  of  her  admittance  was  annexed 
to  the  case.) 

On  9th  December,  1839,  she  executed  a  lease  of  the  said  customary 
tenements  to  Jesse  Jackson,  the  defendant,  to  hold  for  the  term  of  seven 
years,  from  2d  February,  1840,  at  the  yearly  rent  of  70/. ;  by  virtue  of 
which  lease  the  lessee  entered,  and  remains  in  possession.  (A  copy  of  the 
lease  was  annexed.) 

Shortly  afterwards  she  intermarried  with  Mr.  Bellas  Moses. 

On  4ih  February,  1841,  Mrs.  Moses  being  in  imminent  danger  of 
death,  the  steward  of  the  manor,  at  the  request  of  the  attorney  for  h^r  and 
her  husband,  prepared  and  executed  a  deputation,  empowering  Edwanl 
Stewart  Wilson,  as  his  deputy  steward  of  the  manor,  to  ^examine 
-■  Mrs.  Moses  separately  and  apart  from  her  husband,  touching  her  free 
and  voluntary  assent  to  the  surrender  of  her  said  customary  estate  to  the 
use  and  behoof  of  Thomas  Moses,  his  heirs  and  assigns,  according  to  the 
custom  of  the  manor.  With  this  document,  Mr.  Wilson  proceeded  to 
Brampton,  about  7  o'clock  on  that  evening,  and  there  took  her  separate 
examination  and  consent ;  and  she,  at  the  same  time,  executed  a  deed  of 
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:3iistoniary  bargain  and  sale  to  Thomas  Moses,  his  heirs  and  assigns,  in  the 
usual  form.  Mr.  Wilson,  at  the  same  time,  attested  the  signature  of  this 
deei  by  Mrs.  Moses,  and  endorsed  on  the  deputation  his  certificate  of  the 
execution  thereof,  and  on  the  deed  of  bargain  and  sale,  a  memorandum  of 
bis  having  taken  Mrs.  Moses's  separate  examination,  and  of  her  having 
freely  and  voluntarily  consented  thereto.  Copies  of  the  deputation,  and 
deed  of  customary  bargain  and  sale,  were  annexed  to  the  case.  The  ma- 
terial parts  were  as  follows. 

Deputation. 

(« Know  all  men  by  these  presents  that  I,  Robert  Mounsey,  of,"  &c., 
«  steward  of  the  manor  of  Linstock,  in  the  county,"  &c.,  «  have  made, 
ordained,  nominated,  constituted  and  appointed,  and  by  these  presents  do 
make,"  &c.,  "  Edward  Stewart  Wilson,  of,"  &c.,  "  my  deputy  steward  of 
the  said  manor,  to  examine  Mary  Elizabeth,  the  wife  of  Bellas  Moses,  of," 
&c.,  << separately  and  apart,  from  the  said  Bellas  Moses,  her  husband, 
touching  her  free  and  voluntary  assent  to  the  surrender  of  all  that  customary 
messuage,"  &c.,  <<all  which  said  premises  are  situated  at  Linstock,  within 
and  parcel  of  the  said  manor,  of  the  yearly  customary  rent  of  4^.  to  the  use 
and  behoof  of  Thomas  Moses,  his  heirs  and  *assigns  for  ever,  ac- 
cording  to  the  custom  of  the  said  manor ;  and  further  to  do  and  L 
perform  all  and  whatever  shall  be  requisite  and  necessary  to  be  done  for  the 
better  executing  and  discharging  of  the  power  and  authority  hereby  given. 
And  I  do  hereby  ratify  and  confirm  all  and  whatsoever  the  said  £.  S.  W., 
as  such  deputy  steward  as  aforesaid,  shall  lawfully  do  or  cause  to  be  done 
in,  about,  touching  or  concerning  the  premises,  by  virtue  of  these  presents^ 
and  require  the  said  E.  S.  W.  to  certify  the  same  upon  these  presents." 
(Signed  and  sealed  by  Mounsey.) 

On  this  instrument  Wilson  endorsed  a  certificate,  signed  by  himself,  to 
the  effect  that,  on  4th  February,  1841,  he  had  examined  Mrs.  Moses  sepa- 
rately, and  that  she  had  freely  and  voluntarily  consented  to  the  surrender. 

Bargain  and  sale. 

(<This  inuenture  made,"  &c.,  (4th  February,  1841,)  between  Bellas 
Moses,  of,"  &c.,  <<  and  Mary  Elizabeth^  his  wife,  who  is,"  &c.,  (reciting 
shortly  her  title  to  the  premises,) «  of  the  one  part,  and  Thomas  Moses,  of,'' 
&c.,  t<of  the  other  part,  witnesseth  that,  for  and  in  consideration  of  the  sum 
of  10s.  of  good,"  &c.,  « to  the  said  Bellas  Moses  and  M.  E.,  his  wife,  in 
hand  well  and  truly  paid  by  the  said  Thomas  Moses,  at  or  before  the  seal* 
ing  or  delivery  hereof,  (the  receipt  whereof  is  hereby  acknowledged,)  and 
for  other  good  and  lawful  causes  and  considerations  them  thereunto  movingi 
they,  the  said  B.  Moses  and  M.  E.,  his  wife,  have,  and  each  of  them  hath, 
granted,  bargained,  sold,  aliened,  surrendered,  set  over  and  confirmed, 
and  by  these  presents  do,  and  each  of  them  doth,  (by  and  with  the  license 
and  consent  of  the  right  reverend  father  in  Ciod,  Hugh,  by  Divine  per* 
mission,  Lord  Bishop  of  Carlisle,  lord  of  *the  manor  of  Linstock,  r^Q^si 
in  the  county  of  Cumberland  aforesaid,)  grant,  bargain,  sell,  alien,    ^ 
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surrender,  set  over,  ratify  and  confirm,  unto  the  said  Thomas  Moses,  his  \m 
and  assigns,  all  that  their,  or  the  one  of  their,  several  customary  messuages," 
&c.,  «  and  the  reversion  and  reversions,  remainder  and  remainders,  rents, 
issues  and  profits  thereof,  and  all  the  estate,  right,  title,  interest,  use,  trust, 
possession,  property,  benefit,  claim  and  demand  whatsoever,  both  at  law 
and  in  equity,  of  them  the  said  Bellas  Moses  and  Mary  Elizabeth,  his  wife, 
or  either  of  them,  of,  in  or  to  the  said  premises,  or  any  part  thereof,  and 
also  all  deeds,"  &c. ;  <<  to  have  and  to  hold  all  and  singular  the  said  mes- 
suages," &c.,  <<  hereby  granted  and  surrendered,  or  intended  so  to  be,  with 
their  and  every  of  their  appurtenances,  unto  the  said  Thomas  Moses,  bis 
heirs  and  assigns,  to  the  only  proper  use  and  behoof  of  the  said  Thomas 
Moses,  his  heirs  and  assigns  for  ever,  according  to  the  custom  of  the  said 
manor  of  Linstock,  yielding  and  paying  therefore,  unto  the  said  lord  of  the 
said  manor  and  his  successors,  the  said  several  yearly  customary  rent^ 
(making  together  the  sum  of  18s.  Id.^)  at  the  days  and  times  accustomed 
for  payment  thereof,  and  paying,  doing  and  performing  all  such  other  fines, 
dues,  duties  and  services  therefore  due  and  of  right  accustomed.  And  the 
said  B.  Moses  and  M.  E.  his  wife  do,  and  each  of  them  doth,  hereby 
severally  and  respectively  ordain,  constitute  and  appoint  Thomas  James, 
of,"  &c.,  ^«  their  and  each  of  their  several  and  respective  attorney,  for  them, 
and  in  each  or  either  of  their  several  names,  at  the  next  court,  or  at  anj 
other  court,  to  be  holden  for  the  said  manor  of  Linstock,  or  before  the  lord 
•fiO/fi  °^  ^^^  ^^^  manor,  his  steward,  deputy  steward  or  other  person  •com- 
-*  petent  in  this  behalf,  and  to  surrender  the  before  mentioned  custo- 
mary hereditaments  and  premises,  with  the  appurtenances,  into  the  hands 
of  the  lord  of  the  said  manor  or  his  steward,  according  to  the  custom  of 
the  said  manor,  to  the  use  and  behoof  of  him  the  said  Thomas  Moses,  his 
heirs  and  assigns  for  ever.  In  witness,"  &c.  (Signed  and  sealed  by  the 
husband  and  wife.) 

On  this  was  a  memorandum,  signed  by  Wilson,  to  the  eflfect  that  Mrs. 
Moses  had  been  separately  examined  by  him,  had  freely  and  voluntarily 
consented  to  the  indenture,  and  had  executed  it  in  his  presence. 

A  special  court  for  the  manor  was  on  the  same  4th  day  of  Febniarjr 
summoned  to  be  held  on  the  next  da),  Mrithin  the  manor.  And- accordingly} 
on  the  morning  of  5ih  February,  Mr.  Wilson  proceeded  to  hold  it.  Mr. 
James,  solicitor,  appeared  with  the  deed  of  customary  bargain  and  sale 
which  had  been  executed  the  preceding  evening,  before  the  death  of  xMrs. 
Moses,  in  which  is  contained  the  power  of  attorney  from  Mr.  and  Mrs. 
Moses,  authorizing  him  to  appear  at  court,  and  for  them  to  surrender  the 
customary  premises  into  the  hands  of  the  lord,  according  to  the  custom,  to 
the  use  of  Thomas  Moses,  his  heirs  and  assigns  for  ever.  The  usual  for- 
malities being  gone  through,  and  the  deputation  and  return  being  exhibited 
to  the  jury,  Mr.  James,  claiming  to  act  as  attorney  for  Mr.  and  Mrs.  Moses, 
as  constituted  by  the  deed,  made  a  forma!  surrender  for  them  accordinglji 
stating  at  the  time  that  he  did  so  in  ronhrmation  uf  what  bad  been  done 


6  Adolphus  ^  Ellis,  N.  S.  824 

Ae  previous  evening.     And,  Thomas  Mo^es  being  thereupon  admittec 
tenant  in  person,  the  jury  made  and  signed  their  presentment  of  alienation* 
A  copy  was  annexed  to  the  case  ;  the  material  parts  were  as  follows. 
«<Manor    )  *'^^^  special  court  baron  and  customary  court  of  the     j-^Qgym 

of  >  honourable  and  right  reverend,"  dltc,  "lord  of  the  said  *•  ' 
linMock."  )  Qjj^n^^r,  held  at,"  &c.,  (5lh  February,  1841,  by  E.  S.  Wilson,, 
the  deputy  steward.) 

«<  At  this  court  came  Bellas  Moses,  of,"  &c.,  <<and  Mary  Elizabeth,  hii* 
^fe,  by  Thomas  James,  their  attorney,  duly  constituted  by  letter  of  attorney 
under  their  hands  and  seals,  (the  said  Mary  Elizabeth  having  been  first  sepa- 
rately examined  apart  from  her  said  husband,  by  virtue  of  a  deputation' 
under  the  hand  and  seal  of  Robert  Mounsey,  Esquire,  chief  steward  of  this 
manor,  as  appears  by  the  said  deputation  and  return  thereto,  now  produced 
in  court,  and  freely  and  voluntarily  consenting,)  and  surrendered  into  the 
bands  of  the  lord,  by  his  said  deputy  steward,  all  that  customary  messuage," 
&c.  «<  All  which  said  premises  are  situated  at  Linstock,  within  and  parcel 
of  the  said  manor,  of  the  yearly  customary  rent  of  4^.,  and  other  dues, 
duties  and  services.  To  the  use  and  behoof  of  Thomas  Moses,  his  heirs 
and  assigns,  for  ever,  according  to  the  custom  of  the  said  manor. 

«  And,  at  the  same  court,  came  the  said  Thomas  Moses,  and  humbly 
prayed  to  be  admitted  tenant  of  the  premises,  to  which  the  lord  consented 
by  his  said  deputy  steward,  to  have  and  to  hold  the  premises  aforesaid,  with 
tbe  appurtenances,  unto  the  said  T.  M.,  his  heirs  and  assigns,  according  to 
the  custom  of  the  said  manor.  And  the  said  T.  M.,  having  paid  his  fines 
on  his  admittance,  as  in  the  margin,  is  thereupon  admitted  tenant." 

At  the  time  when  this  was  done,  Mrs.  Moses  had  been  dead  some  hours. 
She  died  during  the  preceding  night. 

•Thomas  Moses,  by  deed  of  even  date  with  the  above  mentioned  .^^^ 
deed  of  customary  bargain  and  sale  to  him,  but  not  executed  until  ^ 
5th  February,  declared  the  trusts  thereof;  and  has,  since  the  death  of  Mrs. 
Moses,  reconveyed,  in  the  customary  form,  the  premises  to  Mr.  Bellan 
Moses,  who  was  duly  admitted  tenant  thereof  in  open  court,  on  30ih  April,. 
1841.     (A  copy  of  the  deed  was  annexed  to  the  case.) 

The  customary  heir  at  law  of  Mrs.  Moses,  on  her  death,  is  Mr.  Thomas 
Graham,  her  paternal  uncle ;  who  now  contends  that  Mrs.  Moses  died  seised 
of  the  customary  tenement,  according  to  the  custom  of  the  manor ;  that,,  by 
.  ber  death,  her  power  of  attorney  was  at  an  end,  and  consequently  the  sur« 
render  made  in  her  name  under  that  power  of  attorney  by  Mr.  James,,  is  A 
nullity,  and  that  the  estate  descended  to  him  as  her  heir ;  and  also  that,,  in 
case  the  alienation  to  Thomas  Moses  be  held  good,  yet  that,  being  without 
valuable  consideration,  it  enures  to  the  use  of  the  heir. 

Mr.  Bellas  Moses  contends  that  the  alienation  by  Mrs.  Moses  to  Thomas 
Moses  IS  good,  by  reason  of  her  having  been  duly  examined,  and  havini^ 
voluntarily  assented  to  the  surrender,  and  by  her  having  executed  the  deed 
of  bargain  and  sale;  that  she  did  all  that  was  requisite  oa  hec  part;  and 
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that  the  formality  of  the  surrender  in  court,  next  day,  by    cr  attorney, 
QOt  an  essential  part  of  the  transaction,  the  deed  of  bargain  and  sale  and 
examination  of  the  previous  day  being  sufficient  to  pass  the  estate. 

The  action  is  brought  by  Mr.  Graham  for  recovery  of  a  half  yeai  s  rent 
irf"  the  estate  due  at  Lammas,  (1st  August,  1841.) 

^  _        If  the  deed  of  bargain  and  sale,  and  the  surrender  *and  admit* 
•'     tance,  were  not  sufficient  as  against  the  heir,  judgment  must  be  for 
the  plaintiff.     If  they  were  complete  and  valid  then  for  the  defendant. 

Joseph  Addison  for  the  plaintiff. 

First,  Mrs.  Moses,  being  a  married  woman,  could  not  legally  give  a  powe< 
of  attorney  to  make  this  surrender.  That  is  so  upon  general  principles  of 
law.  In  Oulds  v.  Sansom^  3  Taun.  261,(a)  it  was  held  that  a  feme  covert 
could  not  appear  by  attorney  as  demandant  in  a  writ  of  right.  Even  if  a 
power  so  grante<l  could  operate  upon  personalty,  it  could  not  upon  realty. 
The  inability  of  a  feme  covert  to  plead  by  attorney  is  alluded  to  in  note  {V 
to  Foxurist  V.  Trenudnei  2  Wms.  Saund.  209  b,  6th  ed.  A  special  power 
is  given  to  femes  covert,  by  stat.  11  G.  4,  &  1  W.  4,  c.  65,  s.  4,  to  appoint 
an  attorney,  by  deed,  to  take  an  admittance;  which  shows  the  general  in- 
ability at  common  law.  It  will  probably  be  contended  that  the  act  of  a 
feme  covert  becomes  valid  by  the  co-operation  of  the  husband,  which  took 
place  here.  But  that  rule,  if  true  to  any  extent,  cannot  be  so  in  the  case 
of  real  property.  Where  a  joint  act  is  to  be  done  by  the  two,  perhaps  (hey 
may  jointly  appoint  an  attorney ;  but  the  surrender  of  the  wife's  copyhold 
land  is  an  act  in  w*hich  properly  the  husband  has  no  share.  He  merely 
assents ;  he  has  no  interest  to  part  with ;  he  has  a  mere  possession  of  the 
wife's  copyhold ;  Complon  v.  Collinson^  1  H.  Bl.  334,  342.  The  very 
necessity  of  a  separate  examination  shows  that  the  husband's  act  cannot 
pass  the  estate.  But,  further,  it  is  stared  in  the  piesent  case  that  there  is  no 
•fioQ  i>^s^3i^<^<^  in  this  manor  of  a  married  woman  *2(urrendering  by  attorney; 
J  and  a  conveyance  of  customary  property  derives  its  validity  entirely 
from  the  custom. 

Secondly,  the  power,  even  if  good,  ought  to  hav^  been  executed  during 
the  life  of  the  grantor:  by  her  death  it  expired.  Littleton,  sect.  66,  lays 
this  down  as  to  a  power  of  attorney  in  a  deed  of  feoffment.  The  same  rule 
applies  where  a  power  of  attorney  to  enter  up  judgment  is  granted  for  a 
valuable  consideration,  and  the  grantee  dies ;  and  this  though  it  contain  a 
release  of  errors  to  the  grantee,  his  executors  or  administrators ;  S/iort  v. 
Coglin^  I  Anst.  225.  This  rule  has  also  been  applied  where  the  grantor 
pf  the  power  has  died ;  Heath  v.  BrindUy^  2  A.  &  E.  365 ;  and  WaUon  v. 
King^  4  Camp.  272,  is  to  the  same  effect.  In  Gee  v.  Lane^  15  East,  592, 
it  was  held  that,  if  two  parties  give  a  joint  warrant  of  attorney  to  enter  up 
'udgment  against  the  two,  judgment  cannot  be  entered  up  against  one  after 
ihe  death  of  the  other.  On  the  death  of  Mrs.  Moses  the  estate  was  abso^ 
{utely  in  her  heir. 

{fl^  866  Ponl^  T.  WEttonw,  3  q.  B.  Boto  (a),  jii  179. 
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Thirdly,  the  bargain  and  sale  of  4th  February,  l$41,\vithout  the  sur* 
render,  did  not  pass  the  customary  estate.  It  has  been  said  that  tenures  of 
this  sort  are  in  the  nature  of  freehold  rather  than  copyhold  ;  but  it  is  now 
considered  the  better  opinion  that  they  are  a  superior  sort  of  copyhold ; 
only  the  holding  is  not  at  the  will  of  the  lord.  [Lord  Denman,  C.  J.  And 
the  case  states  the  freehold  to  be  in  the  lord.]  Blackstone,  in  his  Consi* 
derations  on  Copyholders,(a)  comes  to  the  conclusion  that  such  estates^ 
being  held  by  copy  of  •court  roll,  are  not  freehold:  and  Hargrave  ^ 
assents  to  this;  note  (1)  to  Co.  Lit.  59  b.  Lord  Ellenborough  ^ 
takes  the  same  view  in  Doe  dem.  Cook  v.  DanverSj  7  East,  299,  32L  The 
bargain  and  sale  could  not  transfer  the  lord's  freehold  :  and  it  could  not 
operate  as  a  release ;  for  the  alienee  had  no  interest :  it  was  a  mere  decla- 
ration of  an  intent  to  surrender.  The  language  of  the  deed  itself  shows 
that  the  surrender  to  the  lord  was  contemplated  as  the  operative  part  of  the 
conveyance:  otherwise,  why  should  there  be  a  power  to  surrender  to  him 
at  all?  The  custom  authorizes  no  such  transfer  as  a  mere  bargain  and  sale. 
The  wife  therefore  was  the  tenant,  and  would  remain  so  until  another  was 
admitted ;  Payne  v.  Barker^  0.  Bridgman,  1$,  21,  23;(6)  Doe  dem.  ToJUld 
V.  ToJkU,  11  East,  246 ;  1  Watkins  on  Copyholds,  248.  The  rule  on  this 
subject  was  assumed  by  the  court  in  Doe  dem.  Bennington  v.  Ha//,  16  East, 
208. 

CowUngy  contri.  First,  there  is  a  general  custom  to*surrender  by  attorney ; 
ttiat  will  extend  to  a  surrender  by  a  feme  covert,  unless  there  be  a  general 
absolute  principle  of  law  prohibiting  this.  The  mere  accident  that  no  mar- 
ried woman  has  acted  under  the  custom  is  unimportant.  A  feme  covert 
has,  generally,  a  power  to  convey  her  copyhold.  In  Compton  v.  Collinson^ 
1  H.  Bl.  344,  Lord  Loughborough,  in  delivering  the  judgment  of  the 
court,  described  her  general  rights  as  follows.  « It  was  objected  in  the 
argument,  that  no  custom  is  stated  in  the  case,  and  that  a  surrender  by  a 
feme  covert  even  with  the  husband's  joining,  can  in  no  case  be  good  but 
•by  the  particular  custom  of  a  manor.  No  authority  was  cited  ,.»q^^ 
for  this  position,  but  it  was  argued  that  from  the  several  cases,  viz.  >- 
3  Dyer,  363  b,  pi.  26;  Erish  v.  BiveSy  Cro.  Eliz.  717;  and  JlnonymotUy 
Litt.  R.  274,  (in  which  the  validity  of  a  custom  for  a  feme  covert  being 
separately  examined,  and  her  husband  joining,  to  make  a  surrender,  i^ 
aflBrmed,)  it  was  strongly  implied  that  such  a  surrender  would  not  be  good 
by  the  general  law  of  copyholds.  This  objection  rests  on  a  supposed 
defect  in  the  statement  of  the  case.  But  the  court  will  intend  that  the 
surrender  by  the  wife  separately  examined  with  the  husband  joining,  would 
have  been  good.  The  case  could  not  otherwise  have  been  made,  and  even 
if  the  argument  had  been  upon  a  special  verdict,  the  objection  would  not 
prevail.  For  it  would  be  contrary  both  to  law  and  reason,  that  the  i  opy4 
bold  of  a  woman  should  become  unalienable  by  her  marriage,  and  it  if 

(a)  Tracts  chiefly  relatiiig  to  the  antiquitiee  and  Uws  of  Englandi  p.  199,  (3d  ed.) 
(»)  See  JZea  T.  X^me  SI.  Jb^  Jlfc'itfnMiy,  6  B.  dt  Ad.  864. 
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Against  the  nature  of  copyhold  estates  that  they  should  not  be 
back  to  the  lord,  by  the  act  of  all  (he  persons  having  any  interest  in  tbeai, 
and  having  a  disposing  power."  It  follows  that  a  feme  covert  has  geaefally 
a  power  to  surrender ;  and  then,  the  custom  of  this  manor  being  that  a 
surronder  may  be  made  by  attorney,  it  follows  that  she  may  surrender  by 
attorney.  It  is  unimportant  whether  she  could  by  herself  appoint  the  attoi^ 
ney.  When  husband  and  wife  sue  together,  the  husband  makes  an  attorney 
for  both ;  Foxwist  v.  Tremaine^  2  Saund.  212,  213.  [Pattesoh,  J.  The 
husband  there  might  appoint  without  the  wife's  consent ;  can  he  convey  the 
wife's  land  by  attorney  without  her  assent  ?  Suppose  in  the  separate  ex* 
•fi^i  1    B™''^^^^^'^  ^  declared  her  dissent  from  the  conveyance.]     That 

^  *would  render  the  conveyance  inoperative,  though  the  character  of 
the  attorney  might  perhaps  be  created  without  her  consent.  In  Com.  Dig. 
Baron  and  Feme^  (G  4,)  it  is  said :  <<  a  surrender  of  a  copyhold  by  husband 
and  wife,  the  wife  being  examined  by  the  steward,  binds  the  wife."  Hit 
assent  should  be  by  deed ;  note  (9)  to  Wotton  v.  Hde,  2  Wms.  Saund.  180  a. 
Oulda  V.  Sansonij  3  Taun.  261,  decides  only  that  a  feme  covert  cannot 
appear  alone  by  attorney  app9inted  by  herself;  and  no  more  appears  from 
note  (1)  to  Foxirigt  v.  Tremainej  2  Wms.  Saund.  209  b,  which  has  beea 
referred  to.  The  utmost  that  can  be  inferred  from  sect.  4  of  stat.  11  G.  4, 
&  1  W.  4,  c.  65,  is  that  a  feme  covert  could  not,  at  common  law,  hava 
appointed  an  attorney- to  take  an  admittance  without  her  husband's  assent. 
[Pattcson,  J.  The  husband  and  wife,  in  the  deed  now  before  us,  «  seve- 
rally and  respectively"  appoint  <<  their  and  each  of  their  several  and 
respective  attorney,  for  them,  and  in  each  or  either  of  their  several  names," 
&c.     The  husband  does  not  appoint  an  attorney  for  the  wife.] 

Secondly,  the  power  did  not  expire  by  the  wife's  death.  It  derived  its 
validity  exclusively  from  the  husband.  Sect.  66  of  Littleton,  and  the  other 
authorities  which  have  been  cited,  apply  only  to  the  case  of  the  death  of 
the  party,  or  of  one  of  several  parties,  from  whom  the  power  emanates. 
[Wi6HTMAN,J.  For  whom  did  the  attorney  act?]  For  the  husband.  [Wight- 
man,  J.  Could  the  husband  alone  surrender?]  Generally  a  husband  cannot 
alone  dispose  of  the  wife's  copyhold  ;  but  here  the  deed  was  the  joint  act 
of  the  two. 
^9'^9i         Thirdly,  the  deed  was  sufficient  to  pass  the  estate,  ^without  a  sur^ 

•I  render  in  the  lifetime  of  the  wife.  In  Doe  dem.  The  Earl  of  Car- 
lisle V.  Towna^  2  B.  &  Ad.  585,  590,  Littledale,  J.,  spoke  of  a  costomaiy 
tenure  as  follows.  <«  The  tenure  in  these  manors  is  peculiar.  It  is  not  to 
bold  merely  according  to  the  custom  of  the  manor,  as  is  generally  the.  case 
with  such  estates  in  the  north  of  England,  but  at  the  will  of  the  lord,  ac- 
oording  to  the  custom  of  the  manor ;  it  is  a  customary  estate  of  inheritance 
at  will ;  it  b  alienated  by  customary  bargain  and  sale,  with  the  license  of 
the  lord  endorsed ;  and  it  passes  by  the  deed  only,  without  admittance.  At 
the  courts,  which  are  held  twice  a  year,  proclamation  is  made  for  beiis  or 
alienees  td  appear,  and  their  names  are  then  enrolled ;  but  this  is  i^ot  sa 
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•dmittandei  it  is  only  a  notifitotioD  of  the  change  of  tenants. '  In  case  of 
alienation,  the  title  is  complete  on  execution  of  the  bargain  and  sale,  and' 
license  from,  the  lord ;  and  where  the  lands  pass  by  descent,  they  vest  in  the 
same  manner  as  freehold  property."  Here,  where  the  holding  is  not  at  the 
will  of  the  lord,  the  surrender  appears  to  be  still  less  important.  It  is  true 
that  these  tenures  are  rather  of  the  nature  of  copyhold  than  freehold.  Still 
the  court  will  notice  that  the  essential  part  of  the  transaction  is  not  the  sur- 
render, but  the  conveyance  by  bargain  and  sale,  which,  indeed,  must  be 
afterwards  notified  to  the  lord  and  enrolled.  That  last,  however,  is  a  fop* 
mality  which  may  well  be  gone  through  after  the  death  of  the  bargainor. 
There  can  be  little  doubt  that  anciently  the  lord's  license  was  an  essential 
part  of  the  transaction ;  now  it  has  become  a  mere  form  ;  the  surrender  can 
be  no  more.  In  Doe  dm.  The  Earl  of  CarUsU  v.  TownSy  2  B.  &  Ad.  589, 
LiTTLEDALE,  J.,  obscrved :  *«  There  can  be  no  new  grant  in  •this  p^,Q,.j 
manor.  The  lord  n6ver  grants  at  all ;  the  property  always  remains  in  '* 
bim,  as  a  kind  of  perpetual  trustee.''  .[Wightman,  J.  In  that  manor  there 
was  no  surrender  at  all.]  In  the  ordinary  legal  sense  of  surrender,  there  is 
no  surrender  here.  On  the  face  of  the  deed,  the  husband  and  wife  grant,  bar- 
grin,  sell,  alien  and  surrender  to  Thomas  Moses,  not  to  the  lord.  It  very 
much  resembles  a  bargain  and  sale  at  common  law ;  the  lord  is  a  kind  of 
trustee,  as  Littledalb,  J.,  expresses  it.  [Wightman,  J*  The  power  of 
attorney  is  for  a  surrender  into  the  hands  of  the  lord,  according  to  the  custom.] 
The  deed  will  take  effect  independently  of  that  clause,  which  is  unnecessary 
if  the  argument  for  the  defendant  be  well  founded.  The  proceeding  in 
court  is  merely  a  notice  given  to  the  lord  in  order  that  the  new  tenant  may 
be  placed  on  the  roll.  The  ceremony,  which  the  case  describes,  does  not 
correspond  in  its  details  with  the  ordinary  forpis,  as  described  in  1  Scriven, 
Cop,  125,  4th  ed.  There  is  no  symbolical  delivery  by  the  rod.  [Lord  Diin- 
Denman,  C.  J.  That  is  peculiar  to  one  species  of  tenancy,  by  the  verge.] 
There  is  ordinarily  a  symbolical  act,  as  appears  by  the  precedents  in  the 
appendix  to  Scriven,  vol.  2,  p.  757,  &c.  4th  ed.  Here,  too,  is  no  regrant, 
in  the  proper  sense  of  the  word.  The  jtiry  find  the  fact  that  the  alienee  is 
tenant.  [Coleridge,  J.  After  the  admittance.]  The  jury  present  no 
surrender.  [Coleridge,  J.  Why  should  they  present  a  surrender  which 
takes  place  in  court?  Patteson,  J.  The  form  used  at  the  court  is  that  the 
busbiind  and  his  wife,  by  their  attorney,  surrender  into  the  hands  of  the  lord ; 
and  the  old  form  of  admittance  has  the  words  "sursnm  reddidit  *in  r^r^n^ 
manus  domini."  The  words  of  surrender  to  the  alienee  must  have  I- 
crept  into  the  later  deeds  of  bargain  and  sale  by  mistake.  The  bargain  and 
sale  presented  in  1695  has  no  such  expression.  In  the  early  entries  the 
largain  and  sale  is  notified  on  the  rolls.  In  later  times,  the  bargain  and  sale 
seem  not  to  be  presented  so  distinctly.]  In  1  Scriv.  Cop.  283, 4th  ed.,  it  is 
•aid :  «^  The  act  of  admittance  to  copyholds  is  to  be  distinguished  from  the 
mere  voluntary  grant  of  the  lord,  and  where  the  right  of  alienation  is  estab- 
lished  by  the  custom  of  the  manor,  the  admittance  is  more  of  form  than  of 
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essence,  and  tb?  surrender  is  deemed  to  be  the  substantial  part  of  the 
Teyance."  Tbt;  author  then  refers  to  Doe  dem.  The  Earl  of  CarUsU  t. 
ToumSy  2  B.  &  Ad.  585,  and  points  out  that  the  land  there,  whi?n  convened 
by  customary  bargain  and  sale,  passed  by  the  deed,  though  the  tenanls 
vere  bound  to  appear.  The  admittance,  properly  so  called,  should  be 
symbolical :  1  Scriv.  Cop.  285,  4th  ed.  The  surrender  and  aclmittaoce 
therefore  resemble  the  enrolment  of  a  bargain  and  sale,  which  may  take 
place  at  any  time,  even  after  the  death  of  the  bargainee ;  Dimmock^s  Coat, 
Hob.  136,  5th  ed. ;  or  of  the  bargainor;  1  Bac.  Abr.  688,  Bargain  ami 
SaUj  (£  1,)  7th  ed.  The  court  will  notice  the  peculiar  nature  of  those 
tenures ;  per  Chambre,  J.,  in  Burrell  v.  Dodd^  3  B.  &  P.  378,  381.  [Pat- 
TESON,  J.  In  Bingham  v.  Woodgate^  1  Russ.  &  M.  32,(a}Sir  John  Leacb, 
M.  R.,  held,  that  where  a  customary  tenure  required  a  bargain  and  sale,  as 
well  as  a  surrender  and  admittance,  the  freehold  was  in  the  tenant.  That 
shows,  at  least,  that  all  may  be  an  essential  part  of  a  custom,  even  though 
^^     .     the  freehold  is  in  the  tenant.    The  ^surrender  and  admittance  seem 

•*  to  be  no  more,  in  such  a  case,  than  a  remnant  of  villenage.]  In  the 
Third  Report  of  the  Commissioners  on  Real  Property,  p.  20,  Fol.  1832,  this 
customary  tenure  is  thus  described.  &<  It  is  a  base  tenure,  partaking,  to  a 
considerable  degree,  of  the  nature  of  copyhold ;  but  the  holding  is,  gene- 
rally, declared  to  be  according  to  the  custom  of  the  manor,  without  being 
at  the  will  of  the  lord ;  and,  not  unfrequently,  instead  of  a  surrender  in 
court  by  the  tenant  in  person,  or  by  attorney,  alienation  is  allowed  by  a 
common-law  conveyance,  which  is  presented  at  the  lord's  court,  and  en- 
rolled, whereupon  the  grantee  is  admitted,  and  becomes  the  tenant  on  the 
roll ;  but  it  is  in  the  tenant  on  the  roll,  or  his  heir,  that  the  legal  estate 
always  resides."  Lord  Ellenborough,  in  Doe  dem.  Reay  v.  Huntington^ 
4  East,  271,  288,  described  these  tenures  as  follows.  <« These  cusomaiy 
estates,  known  by  the  denomination  of  tenant-right,  are  peculiar  to  the 
northern  par:s  of  England,  in  which  border-services  against  Scotland  were 
anciently  performed,  before  the  union  of  England  and  Scotland  under  the 
same  sovereign.  And  although  these  appear  to  have  many  qualities  and 
incidents  which  do  not  properly  and  ordinarily  belong  to  villenage  tenure 
eiiher  pure  or  privileged,  (and  out  of  one  or  other  of  these  species  of  viU 
lenage  all  copyhold  is  derived,)  and  also  have  some  which  savour  more  of 
military  tenure  by  escuage  uncertain,  which,  according  to  Littleton,  secL 
99,  is  knight's  service ;  and  although  they  seem  to  want  some  of  the  charac* 
terislic  qualities  and  circumstances  which  are  considered  as  distinguishing 
^  this  species  of  tenure,  viz.  the  being  hohlen  at  the  will  of  the  *lord, 

•I  and  also  the  usual  evidence  of  title  by  copy  of  court  roll,  and  are 
alienable  also,  contrary  to  the  usual  mode  by  which  copyholds  are  aliened, 
viz.  by  deed  and  admittance  thereon,  (if  indeed  they  could  be  iromeuonaliy 
aliened  at  all  by  the  particular  species  of  deed  stated  in  the  case,  viz.  a 
4)argain  and  sale,  which  at  common  law  could  only  have  transferred  tic 

(a)  See  ib.  p.  750.    Alio  8  Scriv.  Cop.  677, 4tli  fliL 
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*tise ;)  I  say,  notwithstanding  all  these  anomalous  circumstances,  it  seeing 
to  be  now  so  far  settled  in  courts  of  law  that  these  customary  tenant-right 
estates  are  not  freehold,  but  that  they  in  effect  fall  within  the  same  con 
6ideration  as  copyholds,  that  the  quality  of  their  tenure  in  this  resfiect  cannc* . 
properly  any  longer  be  drawn  into  question." 

Joseph  Mdison  in  reply.  The  husband  does  not  profess  to  appoint  the 
attorney  for  the  wife.  But  the  act  to  be  done  by  the  attorney  was  for  the 
wife  only.  The  surrender  cannot  be  dispensed  with.  The  bargain  and 
sale  does  not  appear  on  the  roll ;  and  the  alienee  is  practically  tenant  by 
copy  of  court  roll,  to  which  tenure  surrender  and  admittance  are  essential. 
In  Doe  dem.  7%e  Earl  of  Carlisle  v.  Towns,  2  B.  &  Ad.  585,  it  was  other- 
wise :  there  no  surrender  at  all  took  place  by  the  custom.  [Wightmax,  J. 
The  case  here  says  that  surrenders  may  be  made  by  or  to  the  parties  tbem^ 
selves.]  That  must  refer  to  the  deed,  inaccurately  called  a  surrender:  the 
statement  is  explained  by  what  follows,  which  shows  the  necessity  of  somb 
surrender  to  the  lord.  That  this  is  the  efficient  surrender  appears  by  what 
passes  when  the  surrender  is  made  in  court :  the  question  is  then  asked 
whether  any  one  can  say  aught  why  the  alienor  should  not  surrender  into 
the  hands  of  the  lord ;  and  *the  alienor  is  asked  whether  hesurren-  ^^^.^ 
ders  into  the  hands  of  the  lord.  The  bargainee  could  not  have  ^ 
aliened  before  surrender.  The  enrolment  of  a  bargain  and  sale  is  the  mere 
act  of  the  officer.  The  case  itself,  by  the  question  at  the  end,  treats  the 
surrender  as  necessary,  and  leaves  to  the  court  only  the  question  whether, 
in  this  instance,  the  bargain  and  sale  and  the  surrender  and  admittance  are 
sufficient. 

Lord  Denman,  C.  J.  It  appears  to  me  that  at  last  the  question  which  w^ 
have  to  determine  is  one  of  fact,  rather  than  of  law.  And,  as  to  that,  we 
must  notice  that  the  language  of  the  case  assumes  the  surrender  and  admit- 
tance to  be  necessary.  The  question  put  is,  yrhether  the  surrender  and 
admittance  here,  together  with  the  bargain  and  sale,  are  sufficient.  It  is 
true  that  the  husband  is  represented  as  contending  that  he  is  entitled  to 
succeed  on  a  narrower  ground,  namely  the  sufficiency  of  the  bargain  and 
sale  by  itself;  but  the  conclusion  of  the  case  gives  this  point  up.  Therefore 
all  question  as  to  the  efi*ect  of  the  deed  taken  by  itself  is  got  over,  since  the 
arbitrator  has  made  up  his  mind  that  the  surrender  is,  in  fact,  necessary, 
llien  the  surrender  under  these  circumstances  was  clearly  insufficient.  It 
is  too  plain  for  argument,  that  the  power  of  attorney  granted  by  Mrs.  Moses 
expired  upon  her  death.  Other  questions  arise  upon  this  power  of  attorney ; 
but  the  fact  of  its  revocation  is  so  clear  that  the  discussion  becomes  unne 
cessary.  On  this  short  ground,  I  am  of  opinion  that  the  plaintiff  is  entitled 
to  our  judgment. 

Pattesov,  J.   I  am  entirely  of  opinion  that  the  plaintiff  is  entitled  to 
recover.    The  first  question  is,  whether  estates  *pass,  in  this  manor,     r^^^^Q 
by  the  mere  execution  of  a  bargain  and  sale,  so  that  all  which  fol-     '- 
lows  is  a  mere  notice  to  the  lord,  and  not  essential  to  the  transfer  of  the 
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estate.  Certainly  the  case  does  not  find  in  terms  that  a  sorrender  is  necc^ 
sary :  but  we  cannot  fail  to  see  that  it  is  so,  when  we  take  the  whole  case 
together,  llie  old  entries  are  better  authorities  on  this  point  thao  the 
modem.  In  the  entry  of  1695,  and  that  of  1722,  the  alienors  are  stated  to 
have  surrendered  into  the  hands  of  the  lord :  and  that  is  the  language  alao 
of  the  more  modem  entnes.  Can  we  treat  that  as  a  mere  notification  to  the 
lord  ?  Or  is  it  not  that  which  gives  efiect  to  the  bargain  and  sale  ?  I  raaj 
refer  to  Bingham  v.  Woodgate^  1  Russ.  &  M.  32,(a)  merely  for  the  par* 
pose  of  remarking  that  it  was  there  taken  for  granted  by  the  master  of  tb^ 
rolls  that  a  surrender  and  admittance  may  be  necessary  where  a  bargain  ana 
sale  is  necessary.  Doe  dem.  The  Earl  of  Carlisle  v.  Towns^  2  B.  ^  Ad 
585,  is  really  a  very  difierent  case.  The  question  there  was,  whether  a  stamp 
on  the  enrolment  was  necessary,  under  stat.  55  G.  3,  c.  184,  which,  (by 
Sched.  Part  I.  tit.  Copyhold^)  requires  such  a  stamp  in  the  case  only  of 
<(  copyhold  estates ;  and  customary  estates,  passing  by  surrender  and  admit- 
tance, or  by  admittance  only,  and  not  by  deed ;"  and  the  court  held  that 
the  stamp  was  not  necessary.  But  there  the  case  expressly  found  that  the 
estates  passed  by  customary  conveyance  of  bargain  and  sale,  with  the 
lord's  license  endorsed :  the  enrolment  there  was,  therefore,  nothing  more 
than  a  notification  of  a  conveyance.  In  the  course  of  the  argument  there 
a  question  was  suggested,  whether  two  stamps  would  be  necessary  in  a 
tOQQi  ^^^  ^^^^  ^^^  present.  L  myself  do  not  *see  much  difficuliy  in  that 
-l  question.  The  act  imposes  the  stamp  where  the  estate  passes  by 
surrender  and  admittance,  and  not  by  deed ;  whereas  here  the  estate  passes 
by  deed,  as  well  as  by  the  surrender  and  admittance.  But  that  point  we 
need  not  now  decide.  For  the  reasons  given  I  am  of  opinion  that  Mr. 
Cowling  has  failed  to  show  that  the  estate  passed  by  the  bargain  and  sale 
before  the  death  of  the  married  woman.  Hi*  would  be  bound,  on  this  pact 
of  the  case,  to  go  the  length  of  contending  that,  under  this  bai^in  and  sale, 
with  the  power  of  attorney,  the  alienee  could  be  admitted  after  the  death 
of  both  husband  and  wife.  Next  comes  the  question,  whether  the  death  of 
the  wife  revoked  the  power  of  attorney,  supposing  it  to  have  been  ever 
good.  I  would  not  say  that  it  ever  was  good :  I  do  not  think  it  was.  That 
a  husband,  either  with  or  without  his  wife's  consent,  can  appoint  an  attor- 
ney to  convey  away  her  estate,  is  what  I  have  yet  to  learn.  But,  again,  he 
does  not  profess  to  do  so,  even  giving  the  greatest  latitude  to  the  words 
used.  Even  if  the  grant  of  the  power  be  joint  and  several,  (and  I  think  it 
is  not  joint  at  all,)  still  it  does  not  profess  to  appoint  an  attorney  for  the 
wife ;  and,  as  far  as  the  custom  can  be  collected  from  the  case,  her  own 
power  to  create  an  attorney  lor  this  pur|K>se  is  negatived.  The  power  of 
attorney  is  good  for  nothing  in  its  inception-  But,  even  if  it  was  ever  good, 
.  tte  death  of  the  wife  put  an  end  to  it.  Her  death  determines,  not  only  her 
own  power,  but  even  the  interest  of  the  husband  in  the  estate.  The  traas- 
aC:ion  is  wrong  in  every  way.  All  might  liave  been  done  without  diflkulty 

(c}AndMiu^Toa. 
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X  caanot  think  why,  when  the  deputy  steward  was  appohited,  they  did  not 
inake  him  take  the  surrender  out  of  court. 

*CoLEBiD6E,  J.  The  question  is,  whether,  at  the  time  of  the  wife's  j^moAfi 
death,  there  remained  any  thing  to  be  done :  for  her  death  clearly  I- 
iceToked  the  power.  It  is  said,  indeed,  that  the  power  is  in  effect  granted 
by  the  husband,  and  therefore  remained  good  while  he  lived :  but,  sup- 
posing him  to  have  joined  for  the  purpose  of  enabling  her  to  act,  still  that 
is  done  with  reference  to  her  interest  exclusively,  which  ends  with  her 
death ;  so  that  it  is  the  same  thing  as  if  she,  being  a  feme  sole,  had  exe- 
cuted alone.  It  comes,  therefore,  back  to  the  question,  whether,  at  the  time 
of  her  death,  any  thing  remained  to  be  done.  The  case  presents  a  little 
ambiguity :  and  the  law  and  the  fact  are  not  kept  so  entirely  separate  as 
might  be  wished.  First,  the  freehold  is  always  in  the  lord ;  that  is  very 
important.  Secondly,  there  must  be  a  surrender ;  which  cannot  be  merely 
for  the  purpose  of  notice*.  The  words  in  the  entries  referred  to  by  my 
brother  Patteson,  are  very  important  as  to  this.  Then  what  follows  must 
De  taken  to  be  in  the  nature  of  a  request  by  the  alienor.  He  is  asked  whether 
he  surrenders,  and  he  answers  that  he  does :  the  tenants  are  then  asked 
whether  there  is  any  objection  to  his  surrendering :  after  which,  no  object 
tion  being  made,  the  steward,  in  the  name  of  the  lord,  admits  the  tenant. 
The  statement  in  the  case,  that  surrenders  out  of  court  may  be  made  to  the 
parties  themselves,  is  apparently  inconsistent  with  what  follows :  but  I  thinly 
we  must  treat  it  as  a  general  statement  to  be  explained  by  those  afterwards 
4dded.  Mr.  Cowling  refers  to  the  words  of  the  deed,  as  showing  that  the 
alienor  surrenders  to  the  alienee.  To  this  there  are  two  answers.  First| 
!he  deed,  according  to  the  finding  of  the  case,  must  be  a  bargain  and  sale* 
The  case  does  not  find  that  the  deed  must  itself  act  as  *a  surrender: 
and,  taking  the  whole  together,  we  must  limit  the  effect  of  that  >- 
word,  and  consider  it  to  refer  merely  to  the  bargain  and  sale.  Secondly^ 
it  is  not  unimportant  that  a  power  of  attorney  follows,  authorizing  a  sur* 
render  from  the  wife:  if  she  had  already  surrendered,  that  would  be  un« 
meaning.  I  think,  therefore,  that  there  is  no  importance  in  the  word 
«  surrender"  in  the  deed,  and  that  the  effective  part  of  the  conveyance  in 
this  manor  is  the  surrender. 

WiGHTMAN,  J.  I  am  of  opinion  that  a  surrender  to  the  lord  is  necessaiy 
here,  and  has  not  been  made.  As  to  the  latter  proposition,  even  if  the  wife 
could  make  a  power  of  attorney,  it  was  revoked  by  her  death,  and  therw 
was  nothing  for  the  power  to  act  upon.  And,  as  to  the  surrender,  I  think 
the  custom,  as  set  out,  shows  that  a  surrender  and  admittance,  as  well  aa 
bargain  and  sale,  were  necessary,  as  in  Bingham  v.  WoodgaU^  1  Russ.  tfi 
M.  32.  Some  ambiguity  is  created  by  expressions  in  the  case,  from  which 
it  might  be  inferred  that  a  surrender  out  of  court  might  be  made  to  ih^ 
alienee.  These  expressions,  however,  are  qualified  by  what  follows ;  that^ 
by  the  custom  of  the  manor,  the  surrender  out  of  court  may  be  taken  by 
Ihe  steward  or  his  deputy.    So  that  it  appears  ^  at  what  the  parties  can 
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^fiect  between  themselves  is  merely  the  bargain  and  sale,  which  m*lBtbt 
followed  by  a  surrender  and  admittance.  The  whole  may  be  done  oat  of 
court  except  the  proclamations.  Here,  too,  it  is  important  that  the  deed 
contains,  besides  the  surrender  to  the  alienee,  a  power  of  attorney  to  but- 
^  render  ^according  to  the  custom  of  the  manor.    I  think,  therefore^ 

•i    that  the  custom  has  not  been  complied  with. 

Judgment  for  plainti£ 


The  QUEEN  v.  The  Inhabitants  of  ST.  LAWRENCE  in  APPLEBT. 

Jan.  25. 

£n  itat  6  G.  4,  c.  67,  s.  2,  the  woids  **  wiwrate  and  diBtinct,"  apply  to  "  dwellizig-hoaflB  asd 

building/'  but  not  to  ''land." 
Therefore  a  aettJement  may  be  gained  under  that  dauie  by  one  of  two  penons  hoUing  land 

jointly  at  a  rent  of  76L  paid  by  them  in  equal  pioportiooa^  if  the  renting  be  in  all  other  wiBpccti 

conformable  to  the  statute. 

On  appeal  against  an  order  of  two  justices,  removing  Mary,  widow  of 
George  Liddle,  and  her  five  children  from  the  township  of  Pollards-lands, 
in  the  county  of  Durham,  to  the  parish  of  St.  Lawrence  in  Appleby,  in  the 
County  of  Westmoreland,  the  sessions  confirmed  the  order,  subject  to  the 
opinion  of  this  court  on  a  special  case. 

The  case  set  forth  the  examination  of  Robert  Spence,  step-father  to  the 
pauper's  late  husband,  the  material  part  of  which  was  as  follows.  <«  On 
the  1st  day  of  February,  18*29,  by  a  certain  lease  dated  on  that  day,  and 
made  between  John  Blenkarn  Sedgwiclc  of  the  one  part,  and  me  the  said 
Robert  Spence  and  the  said  George  Liddle  of  the  other  part,  the  said  J.  B. 
Sedgwick  demised  and  let  to  us,  the  said  R.  S.  and  G.  L.  deceased,  a 
certain  farm,  consisting  of  a  separate  and  distinct  dwelling-house,  and  about 
seventy  acres  of  land,  be  the  same  more  or  less,  situate  at  Hoff  in  the  paridi 
of  St.  Lawrence  in  the  county  of  Westmoreland,  for  the  terms  of  three 
years,  three  years  and  one  year,  at  and  for  the  rent  or  sum  of  76/.  for  the 
first  term  of  three  years,  and  at  and  for  the  rent  or  sum  of  80/.  for  the  next 
terms  of  three  years  and  one  year.     In  pursuance  of  the  said  lease  we,  the 

^RAll    ^'^  ^*  '^'  ^^^  ^^^  ^^'^  ^'  ^'  ^^^^^^f  ^'^  ^^^  about  the  2d  da/ 
*  •*     of  February  then  next  ensuing,  entered  into  the  possession  antf 

occupation  of  the  tillage  land  of  the  said  farm,  and,  on  or  about  the  25ili 

day  of  March  then  next  ensuing,  entered  into  the  possession  and  occupation 

of  the  grass  and  herbage  land  of  the  said  farm,  and  on  or  about  the  6th  day 

of  April  then  next  ensuing  entered  into  the  possession  and  occupation  ol 

the  dwelling-house  and  buildings  of  the  said  farm,  and  continued  to  renl 

lind  occupy  the  same  respectively  for  the  first  term  of  three  years  frooi 

the  commencement  thereof  then  next  following  at  the  rent  mentioned  in 

the  said  lease,  when  we  gave  up  the  possession  thereof."     The  case  then 

Mated  a  residence  by  Liddle  in  the  appellant  parish  during  each  year  of 
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renting.  (<The  dwelling-house  upon  the  said  farm  was  necessary  for  the 
'proper  cultivation  thereof,  and  was  hired  and  rented  hy  us  for  that  purpose^ 
and  was  worth  about  16/«  a  year ;  and  the  land  belonging  thereto,  independ- 
ently of  such  dwelling-house,  was  well  worth  60/.  a  year.  I  and  the  said 
G.  Liddle,  during  each  of  the  said  three  first  years  that  we  so  rented  and 
occupied  the  said  farm,  paid  the  said  yearly  rent  of  76/.  for  the  same  in 
equal  proportions ;  and  the  said  G.  Liddle,  in  each  and  every  of  the  said 
three  first  years,  paid  rent  for  the  land  which  he  so  occupied  jointly  with  me, 
independently  of  the  said  dwelling-house  thereon,  to  the  amount  of  30/." 

The  case  stated  that,  on  the  trial  of  the  appeal,  evidence  was  given  of 
the  material  facts  above  set  forth.  The  question  reserved  for  the  opinion 
of  the  court  was,  whether  or  not  G.  Liddle  gained  a  settlement  in  the 
appellant  parish  under  the  renting  and  occupation  above  mentioned. 

*  W.  H.  WatsoUf  in  support  of  the  order  of  sessions,  was  stopped  [*84i 
by  the  court. 

Archbold^  contra.  The  settlement  is  claimed  under  stat.  6  G.  4,  c,  57, 
8.  2 ;  but  that  clause  enacts  that  no  person  shall  become  settled  by  renting 
a  tenement  «  unless  such  tenement  shall  consist  of  a  separate  and  distinct 
dwelling-house  or  building,  or  of  land,  or  of  both,  bond  fiJe  rented  by  such 
person,"  &c.,  <(  nor  unlt-ss  such  house  or  building,  or  land,  shall  be  oecu** 
pied  under  such  yearly  hiring,"  &c. ;  the  word  «<  occupied"  being  applied 
to  the  two  subject  matters  of  <« house  or  building"  and  ('land,"  without 
any  thing  to  intimae  a  diflerence  in  the  manner  of  occupation.  The  words 
<<  separate  and  distinct"  must  be  applied  to  «<  land"  as  well  as  to  dwelling- 
bouse  or  bjilding;  and  a  joint  occupation  of  either  will  not  suffice.  The 
statute  is  remedial ;  and  such  a  statute  must  be  con^truecS  liberally,  to 
"  suppress  the  mischief  and  advance  the  remedy :"  /fcyion'j  Case^  3  Rep. 
7  a,  7  b.  This  principle  of  construption  was  acted  upon  iu  Rex  v.  Threl' 
keld^  4  B.  &  Ad.  229.  [Lord  Denman,  C.  J.  What  do  you  say  is  the 
mischief  to  be  remedied  by  this  act?]  The  disputes  which  had  previously 
arisen  as  to  settlement  by  renting  of  tenements,  partii*ularly  in  cases  of  joint 
occupation.  The  beneficial  objfct  was  pointed  out  in  the  preamble  to  statt 
59  G.  3,  c.  50,  and  is  more  completely  carried  into  effect  by  stat.  6  G.  4. 
c.  57.  [CoLEBiDGE,  J.  The  questions  which  the  act  of  6  G.  4,  professe? 
to  remove  are  those  created  by  the  endeavour  to  make  settlements  depend 
upon  the  annual  value  instead  of  the  rent  paid.] 

*Lord  Denman,  C.  J.  The  framers  jf  the  statute  have  studiously     p,©- - 
avoided  saying  what  you  would  make  (hem  say.    The  order  of  ses-     ^ 
sions  must  be  confirmed. 

Patteson,  J.,  concurred. 

Coleridge,  J.  It  would  be  verj  difficult  to  construe  the  statute  as  if 
the  words  were  «  consist  of  a  separate  and  distinct  dwelling-house  or  build- 
ii:g,  or  of  separate  and  distinct  laad." 

WiGHTMAN,  J.,  concurred. 

Order  of  sessions  confirmeo. 
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In  the  Matter  of  Arbitration  between  HENRY  PLEWS  and  WILLIAM 

MIDDLETON.    Jem.  29. 

tJoprofeflnonal  arbitraton,  appointed  by  an  agreement  of  reference,  aaoertained,  at  a  meetio§ 
the  balance  due  from  A.,  one  of  the  litigant  parties,  to  B^  the  other,  except  a  few  poond^ 
which  the  arbitimtori  propoied  to  make  payable  by  A.  to  B.,  on  account  of  inleieai  owing  faf 
A.  to  a  third  person,  R.,  on  a  mortgage  of  land,  the  property  of  A^  which  A.  was  to 
to  B.    By  arrangement  between  themselves,  the  artntrators,  without  holding  any  furtiicr] 

.  ing,  questioned  R.  sepaiateiy,  and  in  the  absence  of  the  pattiea,  as  to  the  amoont  of 
due ;  each  then  stated  the  result  of  his  inquiry  to  the  other,  and,  the  repocts  agreciogy  dicj 
made  their  award. 

The  court  set  the  awaid  aside  on  motion,  as  procured  by  **  undue  means,"  eontraiy  to  slat 
9  &  10  W.  8,  c.  16,  s.  2,  th«  course  pursued  having  been  inconsistent  with  natural  juatioe. 

An  agreement  of  reference  contained  a  clause  for  making  such  agreement  a  rule  of  court.  The 
award  being  published,  and  a  motion  about  to  be  made  for  setting  it  aside,  the  party  intewjled 
in  opposing  such  motion  refused  to  produce  the  agreement  for  the  purpose  of  its  being  mada 
a  rule.  The  court,  on  motion  in  the  term  next  after  the  making  of  the  award,  permitted  a 
copy  of  the  agreement  to  be  made  a  rule  of  court,  and  granted  thereapon  a  rule  nisi  tor  met- 
ting  the  award 


Godson,  in  last  Michaelmas  term,  obtained  a  rule  to  show  cause  why  the 
award  made  in  this  case,  (dated  June  13(h,  1844,)  should  not  be  set  aside 
on  the  grounds  after  stated.     The  material  facts  were  as  follows. 
•fiAfii        *Disputes  having  arisen  between  Plews,  a  maltster  and  brewer, 

-I  and  William  Middleton,  an  innkeeper,  respecting  certain  amounts 
tnd  money  transactions,  and  certain  securities  given  by  W.  Middleton  to 
Plews  on  premises  of  W.  Middleton,  they,  by  agreement,  referred  the  mat- 
ters in  difference  to  George  Dodsworth,  architect,  and  Christopher  Middle- 
ton,  mason,  (arbitrators  nominated  one  for  each  party,)  with  power  to  them 
to  appoint  a  third ;  which  they  did.  The  agreement  stipulated  that  the 
parties  and  each  of  them  should  and  would  produce  and  deposit  with  the 
arbitrators  all  books,  accounts,  &c.,  relative  to  the  premises  in  question,  in 
their  respective  possession  and  power:  and  that  each  of  them  should  and 
would  submit  to  be  examined  upon  oath.  The  arbitrators  and  the  umpire, 
John  Fawcett,  mason,  met.  May  15th,  1844,  and  proceeded  on  the  refer- 
ence. Plews  attended  by  attorney ;  but  W.  Middleton  appeared  only  in 
person.  Plews  was  called  into  the  room  (a  private  one  in  W.  Middleton's 
house)  in  which  the  arbitrators  and  umpire  sat ;  and  they  examined,  with 
him,  and  compared  with  his  boo^s,  the  accounts  between  himself  and  W. 
Middleton.  Plews,  and  other  witnesses  on  his  side,  were  examined  without 
being  sworn.  W.  Middleton  was  twice  called  into  the  room  to  answer 
questions,  but  was  not  present  on  either  occasion  more  than  two  minureS| 
and  was  out  of  the  room  during  all  the  rest  of  the  proceedings.  By  the 
affidavits  on  his  part  it  appeared  that  he  was  excluded  ;  but  the  affidavits  on 
the  other  side  contradicted  this.  The  arbitrators  and  umpire  were  satisfied 
with  the  accounts.  A  balance  appeared  due  from  W.  Middleton  to  Plews. 
and  the  referees  were  of  opinion  that  Plews  should  take,  in  satisfaction  of 
•fiA7i    ^^^^  balance,  certain  premises  of  W.  Middleton  *a(ready  mortgaged 

''    by  him  to  Plews,  and  should  pay  off  a  debt  of  300/.  and  interesl. 
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Hecured  by  mortgage  on  the  same  property  to  Elizabeth  Raperi  \irhi  had 
t>een  in  receipt  of  the  rents  and  profits. 

The  affidavits  in  support  of  the  rule  stated  that,  the  referees  being  unable 
at  this  meeting  to  ascertain  the  amount  of  interest  due  to  Elizabeth  Raper, 
it  inras  determined  that  they  should  meet  again  for  the  purpose  of  settling 
tliat  amount,  and  upon  other  matters  connected  with  the  arbitration,  and  for 
the  purpose  of  finally  determining  upon  the  award ;  but  that  the  meeting 
vras  postponed  on  account  of  Dodsworth's  inability  to  attend.  That  Chris- 
topher Middleton,  the  arbitrator  on  W.  Middleton's  part,  was  informed  of 
this  on  June  1st,  and  no  further  communication  was  made  to  him  till  June 
13th,  when  G.  Dodswortb,  the  arbitrator  on  Plews's  part,  and  Ramshay, 
Plews^s  attorney,  produced  to  Cb.  Middleton  for  his  execution  the  award, 
already  drawn  up  and  signed  by  Dodswortb  and  the  umpire.  That,  on  Ch^ 
Middleton  complaining  that  a  second  meeting  had  not  been  held,  they  told 
him  that  they  had  considered  it  unnecessary,  as  Dodswortb  had  himself 
called  on  Miss  Raper,  examined  her  rent  and  interest  account,  and  ascer* 
tained  that  a  balance  of  12/.  13^.  6d,  was  due  to  her  for  interest  on  the 
300/.  mortgage.  Christopher  Middleton  deposed  that  he,  being  satisfied 
by  Dodswortb  and  Ramshay  of  the  correctness  of  this  statement,  executed 
the  award.  It  was  made  conformably  to  the  arrangement  above  stated,  and 
ordered  W.  Middleton  to  convey  his  interest  in  the  mortgaged  estates  to 
Flews,  and  to  pay  Plews  134/.  6;.  8(/.,  stated  to  be  the  balance  due  from 
W.  Middleton  to  Plews,  « including  the  said  mortgage  of  the  said  E. 
llaper;^'  and  which  sum  was  composed  partly  of  the  12/.  13^.  6d,  found 
clue  to  Miss  Raper  for  interest. 

*The  affidavits  in  opposition  to  the  rule  denied  that,  on  May  15th,  p#p^Q 
it  was  agreed  that  any  further  meeting  should  be  held.  And  they  *- 
stated  that,  at  the  meeting  of  May  15:h,  the  balance  due  from  W.  Middleton 
to  Plews  was  ascertained  to  be  l21/.  13^.  2(/.,  exclusive  of  the  interest 
owing  to  Miss  Raper,  and  it  was  agreed  that  Christopher  Middleton  and  the 
umpire  should  call  upon  Miss  Raper  that  evening  and  ascertain  the  amount 
of  interest  from  her  accounts,  and  that  Dodswortb  should,  at  another  time, 
ascertain  it  in  the  same  manner  for  his  own  satisfaction,  that  the  amount 
thus  verified,  together  with  121/.  I3s,  2(/.,  should  be  the  sum  awarded,  and 
that  Ramshay  should  draw  the  award.  Fawcett,  the  umpire,  deposed  that 
he  and  Ch.  Middleton  called  on  Miss  Raper  the  same  evening,  but  it  was 
not  convenient  to  her  then  to  tell  them  the  amount  of  interest,  and  Fawcett 
thereupon  agreed  with  C.  Middleton  that  he,  C.  Middleton,  should  learn 
the  amount  from  Miss  Raper  and  send  it  to  Dodsworth.(a)  Dodswortb 
deposed  that  he,  after  the  meeting  of  May  15th,  ascertained  from  M  ss  Raper 
the  amount  of  interest,  which  «<  agreed,  on  being  compared,  with  the  amount 
noted  down  by  the  said  Christopher  Middleton."(i) 

*  » 

•^  (a)  Chmtopher  Middleton's  affidavit  made  no  mention  of  the  visit  to  Mih  Rapm. 

(b)  The  aiSdaTit  did  not  farther  state  any  noting  hv  Christoirfier  Middleton,  with  lespeei  to 
fheinterBst  * 
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'  Anidng  other  grounds,  stated  in  the  rule  nisi,  for  setting  aside  the  award^c) 
•QAQi  ^^^®  ^^^  following.  1.  That  •no  reasonable  notice  was  given  to 
^  William  Middleton  of  the  meeting  of  arbitrators  on  the  15th  Maj. 
2.  That  W.  Middleton  was  excluded  from  such  meeting.  3.  That  W. 
Middleton  never  received  notice  of  any  of  the  arbitrators'  meetings,  and 
that  he  was  never  present  at  any  other  of  their  meetings,  and  never 
bad  any  opportunity  whatever  of  being  present  or  addressing  them  in 
support  of  his  case.  4.  That  the  arbitrators  examined  Henry  Plews,  and 
other  witnesses,  without  having  previously  administered  to  them  any  oatL 
5.  That  the  said  arbitrators  examined  the  said  H.  Plewa  ana  nis  witnesses, 
more  especially  Elizabeth  Raper  and  George  Gumming,  in  the  .ibsence  of 
the  said  W.  Middleton.  6.  (Not  material.)  7.  That  George  Dodsworth, 
one  of  the  arbitrators,  took  evidence  of  witnesses  in  the  absence  of  the 
two  other  arbitrators,  and  afterwards  reported  the  same  to  them.  8.  That 
G.  Dodsworth,  one  of  the  arbitrators,  and  John  Fawcett,  the  umpire,  held 
a  meeting  at  which  Christopher  Middleton,  the  other  arbitrator,  was  not 
present,  and,  at  such  meeting,  determined  upon  and  made  their  award  in 
the  absence  of  the  said  Ch.  Middleton,  and  without  giving  him  any  notice 
or  affording  him  an  opportunity  of  being  present  at  such  meeting.  Two 
other  grounds  were  assigned,  which  it  is  unnecessary  to  state. 

Pashley  now  showed  cause.  Assuming  that  the  referees  did  wrong,  the 
^^  .  error  does  not  amount  to  procurement  ^of  an  arbitration  or  umpirage 
^  <(  by  corruption,  or  undue  means,"  within  stat.  9  &  10  W.  3,  c.  15, 
8.  2.  At  the  meeting  of  May  15th,  there  was  a  full  disclosure  of  the 
accounts  to  the  satisfaction  of  all  the  referees,  and  nothing  remained  to  be 
settled  but  the  question  as  to  a  few  pounds'  interest.  A  mistake  in  ascer- 
taining a  matter  of  such  trifling  importance  will  not  vitiate  the  award; 
Atkinson  v.  Abraham j  1  B.  &  P.  175.  In  Matson  v.  Trowerj  Ry.  &  M.  17, 
the  umpire,  after  receiving  from  the  arbitrators  a  statement  of  the  points  oa 
which  they  disagreed,  examined  each  of  the  parties  in  the  absence  of  the 
other ;  and,  in  an  action  of  assumpsit  on  the  award,  this  was  made  a  ground 
of  objection:  but  Abbott,  C.  J.,  said:  «It  does  not  appear  that  either 
party  desired  to  be  prestent  when  the  other  was  examined ;  legal  men  indeed 
usually  examine  one  party  in  the  presence  of  the  other,  but  among  mer* 
cantile  persons  a  difierent  practice  prevails ;  the  umpire  here  was  a  mercantile 
man,  and  the  defendants  not  having  expressed  a  desire  to  be  present  at  the 
examination  of  the  plaintifis,  cannot  now  object  to  its  having  taken  place  in 

(a)  Gotbon,  in  moving  for  the  rale,  (November  23d,  1844,)  stated  that  the  opponte  par^ 
had  poeseision  of  the  agreement  of  reference,  and  would  not  produce  it  lor  the  purpose  of  it* 
being  made  a  rule  of  court,  though  the  agreement  provided  that  this  should  be  done.  In  ovier 
that  the  opportunity  of  moving  might  not  be  loet  by  the  lapae  of  a  term,  he  prayed  that  tfaa 
court  would  either  receive  a  copy  of  the  submisflion  aa  the  original,  or  permit  the  motion  to  be 
made  in  the  next  term.  He  cited  Re  Perring,  3  Dowl.  P.  C.  98.  [Lord  Dixmatt,  C.  J.  To 
avoid  objections  under  the  statute  you  had  better  move  now.]  Godaon  then  stated  the  grouadt 
of  motion. 

Per  Curiam*    (Lord  DiirxAF,  C,  J.,  Williams  and  CoLtntnox,  Js  >  Kule  vSm,^ 

'    A  verified  copy  of  the  agreement  of  reference  was  made  a  rule  of  court ;  and  die  mla  aai 
was  drawn  up  on  reading  (among  other  things)  the  rale  so  made. 
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their  absence."  [Lord  Dekman,  C.  J.  That  is  very  unlike  Lord  Tenter* 
pcN^s  views  in  general.  You  do  not  show  any  acquiescence  here  on  the 
part  of  W.  Middleton,  who  was  only  going  in  and  out  occasionally  during 
th«*  arbitration.  And,  if  he  did  not  acquiesce,  were  not  undue  means  used  ? 
Coleridge,  J.  Upon  these  affidavits  it  would  be  strong  to  say  that  W* 
Middleton  consented.  In  Matson  v.  Trower^  each  party  was  examined 
separately,  and  neither  objected.  Lord  Denbian,  C.  J.  Each  knew  that  he 
himself  was  separately  heard ;  and  neither  could  well  object  that  the  other 
was  so  treated.]  In  Hewlett  v.  Laycock^  2  Car.  &  P.  574,  the  ^.q-, 
^arbitrators  excluded  the  parties  and  their  attorneys,  and  examined  ^ 
witnesses  at  the  witnesses'  own  houses ;  but  Abbott,  C.  J.,  held  that  this 
did  not  authorize  one  of  the  parties  to  revoke  his  submission.  [Coleridge, 
J.  The  objection  was  taken  too  late.]  The  principle  of  that  case  is  adopted 
by  the  Court  of  Common  Pleas  in  Bignall  v.  Ga/e,  2  Man.  &  Gr.  830. 
[Lord  DcNBiAN,  C.  J.  So  is  that  of  Mkinson  v.  Mraham^  1  B.  &  P.  175, 
expressly ;  but,  when  that  case  and  Bignall  v.  G<de  were  before  us  lately ,(a) 
we  did  not  accede  to  their  authority,  but  adopted  a  very  diflereut  rule,  laid 
down  by  Lord  Eldon  in  the  commencement  of  his  career.  Walker  v.  Fro* 
bisherj  6  Ves.  70.  Arbitrators  are  not  bound  to  the  strictness  which  belongs* 
to  judicial  proceedings  in  court.  An  award  ought  not  to  be  opened  unless 
it  be  so  notoriously  against  justice  and  the  duty  of  an  arbitrator  that  mis* 
conduct  must  be  inferred ;  per  Lord  Ellenborough  ir^  Chace  v.  Westmore^ 
13  Ea^t,  357.  Wilson,  J.,  says,  in  Morgan  v.  Mather^  2  Ves.  Jun.  15, 18 ; 
<<  The  only  grounds"  for  setting  aside  awards  <(  are,  first,  that  the  arbitrators 
bave  awarded  what  was  out  of  their  power ;  secondly,  corruption,  or  that 
they  have  proceeded  contrary  to  the  principles  of  natural  justice,  though 
there  is  no  corruption,  as  if  without  reason  they  will  not  hear  a  witness  ; 
thirdly,  that  they  have  proceeded  upon  mere  mistake,  which  they  themselves 
admit."  As  to  the  examinations  without  oath,  the  submission  to  arbitration 
did  not  empower  the  referees  to  administer  an  oath  to  any  but  the  parties  to 
the  reference. 

•Godsony  contr&,  was  stopped  by  the  court.  vot^n 

Lord  Denman,  C.  J.  I  think  we  are  bound  here  by  the  principle  ^ 
which  has  been  stated  in  argument  against  the  rule.  An  award  is  procured 
by  <(  undue  means"  if  it  is  arrived  at  by  a  departure  from  natural  justice  in 
ascertaining  the  facts,  as  Wilson,  J.,  suggests  in  Morgan  v.  Mather j  2  Ves.. 
Jun.  18.  Here,  the  ascertaining  of  facts  by  one  arbitrator  apart  from  the 
other,  and  by  examination  of  an  interested  witness,  was  a  departure,  not 
merely  from  established  courses  of  procedure,  but  from  natural  justice.  The 
proceeding  was*  not  one  by  which  a  party  to  the  reference  ought  to  hava 
been  aflected. 

Patteson,  J.     I  am  of  the  same  opinion.    It  is  true  that  the  erroneous 
proceeding  related  to  a  very  small  matter :  but,  if  it  were  sanctioned  io 

(a)  Bee  Dobten  t.  Orovn,  tntr,  p.  687. 
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any  instance^  the  referees  in  every  case  of  joint  arbitration  might  agree  to 
carrjr  on  their  inquiries  apart,  and,  if  they  concurred  in  the  result,  decide 
accordingly.     The  rule  must  be  made  absolute. 

Coleridge,  J.  To  uphold  this  award  would  be  to  authorize  a  proceed* 
ing  contrary  to  the  first  principles  of  justice.  The  arbitrators  here  carried 
on  examinations  apart  from  each  other,  and  from  the  parties  to  the  reference ; 
whereas  it  ought  to  have  been  conducted  by  the  arbitrators  and  umpire 
jointly,  in  presence  of  the  parties,  (a)  Rule  absolute. 

(a)  Wightman,  J.,  wu  atent 

♦853]  •Ex  parte  BATEMAN,    Jan.  29. 

A  perron  who  hat  asneA  an  attorney  wider  articles  of  deikahip,  being  at  the  aame  tinae  • 
barrister,  cannot  claim  to  be  admitted  an  attorney  in  irirtue  of  auch  aerTioe;  althoon^  ha  hai 
been  disbarred  before  making  the  application. 

Knowles  moved  that  an  instruction  might  be  given  by  this  court  to  the 
examiners  of  attorneys,  to  examine  Joshua  Wigley  Bateman,  with  a  view 
to  his  being  admitted  an  attorney.  The  affidavits  on  which  he  moved  se( 
forth  the  following  facts. 

•  On  September  2d,  1826,  Mr.  Bateman  was  articled  to  Henry  Hughes,  an 
attorney  and  solicitor  in  chancery,  for  five  years.  He  served  for  three ; 
and  the  articles  were  then  determined  by  mutual  consent :  and,  in  October, 
1829,  Bateman  entered  as  student  of  a  college  in  Cambridge,  where  he 
took  the  degree  of  Bachelor  of  Arts  in  January,  1833.  For  about  three 
years  from  that  time  he  was  engaged  as  a  student  in  the  chambers,  respect- 
ively, of  Mr.  Diigmore  and  Mr.  Duval,  barristers;  and  in  or  about  1831, 
be  was  admitted  a  student  of  the  Middle  Temple,  where  he  kept  terms  foi 
the.  purpose  of  being  called  to  the  bar.  He  was  called  by  that  society  in 
May,  1835,  and  was  in  practice  as  a  conveyancer  from  some  time  in  1836 
to  the  end  of  1842.  At  the  end  of  that  year  he  quitted  his  practice  at  the 
bar,  and  did  not  afterwards  engage  therein  ;  and,  by  articles  of  clerkship, 
dated  January  22d,  1843,  he  bound  himself  to  William  Hughes  Brabant, 
attorney  at  law  and  solicitor  in  chancery,  to  serve  him  as  articled  clerk  in 
bis  said  profession  for  the  term  of  five  years  from  the  date  last  mentioned, 
with  a  proviso  for  liberty  on  Bateman's  part  to  deterinine  the  articles  if  at 
any  time  before  the  expiration  of  the  five  years  he  should,  by  virtue  of  his 
•RFvil  f®**"^®''  ®"^  present  service,  •or  othenn'ise,  be  entitled  to  admittance 
^    as  an  attorney,  (i)      He  continued  to  serve  Mr.  Brabant|  as  bis 

(5)  The  claun  waa  aa  Ibllowa.  «And,  whereaa  the  aaid  Joihiia  Wigl^  Bateman  baA 
been  advised  that  he  may  properly  apply  to  the  court  for  the  purpoee  of  uniting  a  senrioe  nndtf 
the  present  articles  of  clerkship  with  a  serrioe  under  former  articles  of  clerkship,**  &c  "ia 
•ider  to  make  up  a  aenrioe  of  five  yean  under  articlea»  though  the  serrioes  lor  ttie  two  peiiodi 
oe  not  consecutive,  and  it  is  his  inUutiaQ,  with  the  full  consent  and  approbation  of  the  sul 
William  Hughes  Brabant,  to  make  such  application  to  the  court,  when,  and  ao  soon  as  he  sbal 
^ve  served  for  a  sufficient  period  under  the  present  articles:  Now  this  indenture  fuitiiei 
^tnesseth,  and  it  is  hereby  agreed,**  dec,  **tfaat,  if  at  any  time  previous^  to  the  ezpiretioo  «t 


6  Adolphus  &  Ellis,  N.  S.  854 

clerk,  down  to  the  present  time,  and  was  not,  during  such  period,  «  en- 
gaged in  any  other  practice,  profession,  or  business  whatsoever."  On  the 
17lh  of  January  instant,  he  was  disbarred,  on  his  own  petition  toth^  Society 
of  the  Middle  Temple.  His  not  having  previously  applied  to  be  disbarred 
«  arose  from  inadvertence,  and  from  his  not  being  aware  that  such  a  course 
'Would  be  considered  necessary  in  order  to  a  valid  serv*^e  under  his  last 
mentioned  articles.''  The  affidavit  contained  further  averments,  as  to 
publication  of  notices. 

The  stamp  on  the  original  articles  had  been  delivered  up  to  the  Commis- 
sioners of  Stamps  and  cancelled,  and  allowed  as  a  spoiled  stamp  under 
Stat.  55  G.  3,  c.  184.  Sched.  Part  I.  tit.  Jlrticles  of  Clerkskipy  (last  clause 
so  headed.) 

*Knowles  having  stated  the  material  facts. 

Sir  F,  ThetigeTj  solicitor-general,  and  F.  Robinson^  showed  cause  '• 
in  the  first  instance.(a)  The  three  years'  service  under  the  first  indenture 
cannot  avail  towards  making  up  the  required  period.  Mr.  Bateman  seems 
to  have  acted  under  the  impression,  that  that  instrument  was  useless  when 
he  took  the  benefit  of  that  clause  in  the  Stamp  Act  which  enables  parties 
to  have  the  stamp  on  the  first  indenture  cancelled,  and  treat  it  as  a  spoiled 
stamp.  The  unusual  form  adopted  in  the  last  indenture  shows  the  same 
consciousness.  The  ordinary  course,  on  a  second  indenture,  is  to  bind  for 
such  a  time  only  as  will  make  up  the  period  not  completed  under  the  former 
articles.  Here  the  party  binds  himself  anew  for  the  whole  period  of  five 
years,  though  with  a  peculiar  proviso.  To  make  the  second  service  avail-^ 
able,  Mr.  Bateman  should  have  been  disbarred.  It  is  against  principle,  and 
evidently  tends  to  endanger  the  correctness  of  practice,  that  a  party  should 
be  ready  at  one  and  the  same  time  to  perform  the  functions  of  a  barrister^ 
and  to  seek  admittance  as  an  attorney.  There  is  no  precedent  for  granting 
such  an  application.  On  the  contrary,  in  Ex  parte  Cole^  1  Doug.  114, 
where  a  person  originally  an  attorney  had  been  struck  off  the  roll  and  called 
to  the  bar,  and  then  moved  to  be  again  placed  on  the  roll  of  attorneys,,  (<^ the 
court  refused  to  comply  with  the  application,  there  being  no  instance  of  a 
barrister  being  admitted  an  attorney.  They  said  he  ought  first  to  have 
applied  to  his  society  to  be  disbarred."  In  *Ex  parte  Warner^  t^osjt 
6  Jurist,  1016,(6)  the  applicant  had  been  called  to  the  bar,  and  t 
then  moved  to  be  readmitted  an  attorney.     Wightman,  J.,  inquired  if  he 

the  said  tenn  of  B^e  yean,  the  said  J.  W.  Bateman  shall,  by  virtue  of  his  service  for  &  period' 
of  three  years  as  clerk  to  Henry  Hughes,  late  of,"  Ac^  **  gentleman,  deceased,  under  certain 
•itides  of  clerkship,  bearing  date  the  2d  day  of  September,  1829,  and  made  or  ezprcssied  to  be 
inade  between,"  dec,  *<and  his  service  under  this  present  agreement,  or  otherwise,  be  cntiUcd  to 
be  admitted  attorney  and  solicitor  of  her  majesty's  courts  of  law  and  equity  at  Wetttminster,' 
or  any  of  them,  then  and  in  such  case  it  shall  be  lawful  for  the  said  J.  W.  Bateman  immo* 
diately  thereupon  or  at  any  time  thereafter  to  determine  and  put  an  end  tO' this- agreement." 

(a)  It  was  understood  that  this  was  done  to  prevent  injury  to  Mr.  Bateman,  by  the  applicsi* 
lion  remaining  suspended  in  consequence  of  the  doubt  entertained  by  the  oiaminers  as  to  his 
admissibility. 

{b)  Bail  Court,  November  25Ui,  1642. 

roL.  VI.  61  2  & 
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had  been  regularly  disbarred,  and  said  that,  if  he  had,  bis  application  mi^ 
be  granted. 

Knowles^  contrat.  Stat  2  G.  2,  c.  23,  sects.  5,  7,(a)  imposes  no  other 
condition,  as  to  clerkship,  than  that  the  party  shall  have  been  bound  fc^ 
five  years  to  an  attorney  or  solicitor,  and  have  continued  in  such  service. 
Where  a  person  has  been  rejected  as  having  held  an  office,  or  followed  a 
business,  incompatible  with  the  study  of  his  proper  profession,  the  ground 
has  been  that  he  thereby  adopted  duties  which  required  his  time  for  incon- 
sistent purposes.  But  the  objection  does  not  arise  if  he  has  only  nominally 
held  an  office,  which  did  not  withdraw  his  attention  from  the  requisite 
studies.  The  questions,  2,  3,  and  4,  to  be  put  to  the  clerk  by  the  examtn* 
ers,  «<  as  to  due  service,''(6)  show  the  light  in  which  this  subject  has  been 
viewed  by  those  who  directed  the  examination  :  they  all  tend  to  ascertain 
whether  the  party  has  or  has  not  in  fact  been  withdrawn  from  the  pursuits 
which  belong  to  a  clerkship.  Here  the  answers  to  those  questions  would 
be  such  only  as  would  authorize  the  examiners  to  admit.  In  the  case  In 
the  matter  of  Taylor^  5  B.  &  Aid.  538,(r)  an  attorney  was  struck  oflf  the 
roll  for  want  of  a  proper  service,  because  during  bis  clerkship  he  had  been 
surveyor  of  taxes ;  but  there  the  whole  time  had  not  in  fact  been  given  to 
•ftft7i  *  ^^^  duties  of  the  clerkship.  •On  the  other  hand,  in  William 
^^J  Fletcher's  Case,  2  W.  Bl.  734,  where  the  duties  had  bonS  fide  been 
discharged,  though  not  under  stamped  articles,  the  court  allowed  the  party 
to  be  admitted,  the  articles  under  which  he  had  served  being  first  stamped. 
Many  other  cases  have  been  decided  on  the  same  principle. ((f)  The  inter- 
val between  diffi;rent  periods  of  which  the  service  had  been  made  up  (the 
first  period  under  articles  which  were  lost)  was  held  immaterial  in  Richard 
Carter's  Case,  2  W.  Bl.  957,  the  intermediate  time  having  been  spent  in 
the  same  manner  as  if  the  party  had  been  under  articles.  In  Ex  parte  Cokj 
I  Doug.  114,  it  appears  that  the  court  would  have  granted  admission  if  the 
party  had  been  disbarred  at  the  time  of  moving.  So  far  the  case  is  in 
favour  of  the  present  application.  l*hat  the  original  articles  here  were  put 
an  end  to  by  mutual  consent,  cannot  aSect  the  right  acquired  while  they 
subsisted ;  the  service  under  these  articles  will  still  unite  with  that  under 
the  articles  of  1843,  and  make  up  a  qualification.  The  mode  of  stamping 
adopted  here  was  the  only  one  which  could  suit  the  case.  [Lord  Deii- 
MAN,  C.  J.  It  was  remarked  upon  as  showing  the  party's  own  view  of  Lis 
status:  the  stamp  is  not  made  a  ground  of  objection.]  (Sir  F.  Thes^^ 
solicitor-general,  assented  to  this.) 

Lord  Denman,  C.  J.  The  examiners  did  very  properly  in  bringing  this 
question  before  the  court.  The  case  is  perfectly  new.  I  do  not  think  it 
any  answer  to  the  objection  now  raised,  that  there  is  no  statutable  disq  lali* 

(a)  See  ftat  6  &  7  Vict  c.  73,  t.  3. 

lb)  Reg.  Gen.  EomUt,  6  W.  4,  4  A.  &  E.  771. 

(0  And  tee  In  the  matter  of  Jhylor,  4  B.  &  C.  841. 


( 


(d)  See  Regina  t.  The  Senvenen*  Company^  8  Q.  B.  939. 
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fication  to  prevent  this  gentleman's  admission.  No  ^imputation  is  |-«Qf.Q 
thrown  upon  bis  conduct ;  but  tbe  position  in  whicb  he  has  placed  *- 
blmself  requires  the  court  to  exercise  its  judgment  whether  a  person  so 
circumstanced  ought  to  be  admitted  an  attorney.  The  question  does  not . 
turn  upon  the  statute,  but  upon  the  power  of  admission  belonging  to  the 
court,  and  which  involves  the  power  of  rejection.  It  is  our  duty  to  inquire, 
in  a  doubtful  case  of  this  kind,  whether  the  course  adopted  is  one  which 
ought  to  exist  and  to  become  a  precedent.  In  this  case  I  think  that  it  ought 
not.  The  danger  to  which  it  leads  is  great  and  manifest ;  and,  however 
we  may  regret  that  a  gentleman  whose  character  appears  free  from  all  taint 
should  be  impeded  in  his  course  of  exertion,  or  suffer  any  inconvenience, 
we  are  still  bound  to  take  care  that  no  opportunity  may  be  given  for  mal- 
versation, through  the  connection  which  may  exist  between  barristers  and 
gentlemen  in  the  other  branch  of  the  profession.  There  is,,  in  the  practice 
now  before  us,  a  danger  of  that  kind,  which  the  solicitor-general  has 
adverted  to.  If  a  person  in  the  situation  of  this  gentlemaa  thought  proper 
at  the  end  of  two  years'  clerkship  to  continue  at  the  bar  and  practice,  one 
cannot  but  see  that  the  service  in  the  attorney's  office  might  lead  to  the  . 
most  improper  advantages.  I  feel  confident,  from  what  has  been^stated, 
that  the  remarks  I  make  do  not  apply  to  this  case ;  but  we  must  look  to  the 
consequences  which  might  ensue  if  (he  conduct  pursued  here  were  to  become 
more  general.  The  cases  which  have  been  cited  (with  (he  exception  of 
Ex  parte  Cok^  1  Doug.  114)  do  not  apply.  The  dispensing  with  articles 
lost  or  unstamped  comes  under  a  different  consideration  *from  any  p«q-q 
that  belongs  to  this  case.  It  would  be  cruel  not  to  allow  for  '* 
accidents,  and  to  permit  a  mere  revenue  objection  to  stand  in  the  way^ . 
where  the  party  was  in  no  fault.  But,  in  Ex  parte  Coky  a  person  who 
had  been  an  attorney,  and  was  struck  off  the  roll  at  his  own  request,  • 
and  called  to  the  bar,  applied  to  be  replaced  on  tbe  roll,  not  having  been 
first  disbarred.  The  court  refused  to  comply  with  his  application,  there 
being  no  instance  of  a  barrister  being  admitted  an  attorney.  Then,  if  the 
office  of  a  barrister  and  that  of  an  attorney  cannot  be  held  together,  can  a  . 
party  who  has  held  the  office  of  barrister  while  serving  as  an  attorney's  clerk 
demand  to  be  admitted  an  attorney  in  virtue  of  a  service  performed  under 
circumstances  in  which  he  could  not  regularly  have  acted  as  a  principal  ? 
It  appears  to  me  that  this  case  is  a  strong  authority  against  the  present 
application,  and  that,  exercising  the  discretion  vested  in  us,  we  should  be 
wrong  in  allowing  it  to  be  doubted  for  a  single  moment  that  the  practice  in 
question  cannot  be  permitted,  and  that  a  person  whose  service  as  clerk  hes 
been  performed  while  he  was  a  barricter  cannot  avail  himself  of  such  service 
for  tbe  purpose  of  bemg  admitted  an  aitoiney. 
Pattesov  and  Colebidge,  Js.,  iH>ncurre'l.(a) 

Applicatiop  no*  granted 

(a)  Wigbtmui,  J^  ^'•^  ^teol 
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LuidB  were  devised,  (befim  ftat  7  W.  4,  dc  1  Vict  c.  26,)  to  L.  and  his  hein,  in  troit  to  pa>i 
mit  and  mifier  A.  to  take  the  rents  and  profits  during  A.'s  life,  **  with  this  pfroriso,  to  psiy"  W^ 
out  of  the  aime,  an  annuity  for  her  life,  and,  if  A.  died  before  W^  to  permit  W.  to  eojoj  die 
lands  for  her  life :  and,  after  the  deaths  of  A.  and  W^  devisor  gave  and  devised  the  lands  to 
the  heirs  male  of  A^  remainder  over. 

A.  and  W.  both  survived  the  devisor.  A.  survived  W.,  and,  after  W.'s  death,  suffered  a  eom- 
mon  recovery. 

lidd  that,  aasuming  L.  to  have  had  a  legal  estate  during  W.'a  life,  A.  vras  legal  tenant  in  tvX 
male  after  W.'s  death,  and  that  the  recoveiy  barred  the  estate  tail  and  remainders. 

Trespass  quare  clausum  fregit« 
Pleas.     1.  Not  guilty.     Issue  thereon. 

2.  That  the  close  was  not  the  close  of  plaintiff.    Issue  thereon. 

3.  That  the  close  was  the  close,  soil  and  freehold  of  defendant.  Repli- 
cation traversing  this.     Issue  thereon. 

On  the  trial,  before  Coleridge,  J.,  at  the  Devonshire  Summer  assizes, 
1843,  a  verdict  was  found  for  the  plaintiff,  subject  to  a  case,  which,  so  &r 
as  material  to  the  point  decided  by  the  court,  was  as  follows. 

Richard  Adams  was  seised  in  fee  of  the  close  in  question,  and,  having 
been  twice  married,  died  in  1791,  leaving  a  widow,  who  died  in  1792,  and 
three  sons,  namely,  William,  his  son  by  the  first  marriage,  who  died  in 
1797;  Richard,  his  eldest  son  by  the  second  marriage,  who  died  in  1830; 
and  John,  his  second  son  by  the  second  marriage,  who  died  a  bachelor  in 
1823.  William  Adams,  the  defendant,  is  the  eldest  son  of  William :  and 
Richard  Adams,  the  plaintiff,  is  the  eldest  son  of  the  last  mentioned  Richard, 
and  heir  at  law  of  his  uncle,  the  said  John  Adams. 

The  testator,  Richard  Adams,  by  his  will,  dated  26th  December,  1790, 
gave  and  devised  as  follows. 

<(  I  give,  devise  and  bequeath  all  those  my  freehold  lands,  hereditaments 
and  premises,  lying  in  Stoke  Gabriel,  to  Samuel  Lane,  of,"  &c.,  «<  Richard 
Ford,  of,"  &c.,  «« John  Jackson,  of,"  &c.,  <(and  their  heirs,  upon  trust  for 
such  persons  and  for  such  uses  here  mentioned,  and  for  no  other  use,  intent 
•Q«n  or  purpose  whatsoever.  That  is  to  say:  *permit  and  suffer  my  son 
^  John  to  take  the  rents,  issues  and  profits  of  one  dwelling-house, 
outhouses,  bam,  courtlage,  one  orchard  adjoining,  one  close  of  land  called 
Hartland,  two  closes  of  land  called  Long  Astones,  with  common  on  Lid- 
stone,  one  close  of  land  called  Wramslade,  late  converted  to  an  orchard, 
during  his  life,  subject  with  this  proviso,  to  pay  my  wife,  or  her  assigns,  one 
annuity  or  yearly  rent  of  four  guineas  of  lawiiil  money,  clear  of  all  out* 
goings,  issuing  oi|t  of  the  same,  during  her  life,  paid  by  four  quarteriy 
payments,  the  first  quarter's  payment  to  be  paid  the  first  quarter  day  after 
my  decease,  and  to  have  the  two  chambers  over  my  kitchen,  with  the  house* 
hold  goods  that  are  therein,  and  part  of  my  other  household  goods,  as  many 
as  she  shall  want  for  her  use,  during  her  life,  with  apples  of  my  orchard, 
and  any  thing  in  my  kitchen  garden  for  her  use,  all  during  her  life.    If 
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my  son  John  die  before  my  wife,  permit  my  wife  to  enjoy  the  above  lands 
during  her  life.  After  my  wife^s  and  my  son  John's  decease,  I  give  and 
devise  the  above  lands  and  premises  to  the  heirs  male  of  my  son  John,  lawfully 
begotten  of  his  body.  In  default  of  such  issue  male,  permit  and  suffer  my 
son  William  to  take  the  rents,"  &c*,  (for  the  life  of  William,with  a  proviso 
to  pay  out  of  the  lands  two  annuities  to  a  grandson  and  granddaughter  of 
devisor  respectively,  and,  afler  William's  death,  the  lands  to  the  heirs  male 
of  William  ;  remainder  over.) 

The  testator  had  been,  for  many  years  previously  to  the  date  of  his  will, 
in  possession  of  Hartland,  the  close  in  question,  (and  so  called  in  the  will,) 
and  died  seised  in  fee  of  it,  and  in  possession.  Upon  his  death,  his  son 
John  entered  into  possession,  pursuant  to  the  will,  and  continued  so. 

•On  the  24th  May,  1810,  by  lease  and  release  purporting  to  be  f.»Qi;o 
for  docking,  barring  and  destroying  the  estate  tail  of  the  said  John  ^ 
Adams,  and  all  other  estates  tail,  and  all  reversions  and  remainders,  estates 
and  contingencies  thereupon  expectant,  &c.,  the  said  John  Adams  con^ 
veyed*  the  close  in  question,  with  other  property,  to  Robert  Brutton  and  his 
heirs,  to  the  intent  that  he  might  become  a  perfect  tenant  of  the  freehold^ 
so  that  a  recovery  might  be  suffered.  And  it  was  thereby  declared  that  the 
recovery,  &c.,  should  enure  to  the  use  of  such  person,  and  for  such  estate 
and  interest,  as  the  said  John  Adams  should  by  deed  or  will  appoint,  and» 
in  default  of  such  appointment,  to  the  use  of  the  said  John  Adams  for  life, 
and,  ailer  the  determination  of  that  estate,  to  the  use  of  John  Brutton  and 
his  heirs  during  the  life  of  the  said  John  Adams,  upon  trust  for  the  said 
John  Adams,  and,  upon  the  determination  of  that  estate,  to  the  only  proper 
and  absolute  use  and  behoof  of  Richard  Adams,  the  plaintiff,  his  heirs  and 
assigns  for  ever. 

Ill  pursuance  of  this  deed,  a  recovery  was  duly  suffered  in  the  ensuing 
Trinity  term  of  the  premises  in  question,  among  others. 

John  Adams  remained  in  possession  until  his  death  in  1823.  Richard 
Adams,  the  plaintiff,  then  entered  into  possession,  and  has  continued  so  up 
to  the  present  time.     The  act  of  trespass  was  admitted. 

It  was  contended,  at  the  trial,  by  the  counsel  for  the  defendant,  that  John 
Adams  took  an  equitable  estate  only,  for  his  life,  under  the  will  of  Richard 
Adams,  and  a  legal  estate  tail  in  remainder  under  the  same  instrument ;  and 
therefore,  that  the  recovery  was  inoperative  to  bar  the  estate  tail  or  the 
remainder  over. 

•The  question  for  the  opinion  of  the  court  was,  whether,  with  p»«^« 
reference  to  this  point,  the  defendant  is  entitled  to  the  land,  as  heir  '- 
at  law  of  the  testator  Richard  Adams,  or  as  devisee  under  his  will.  If  the 
court  should  so  think,  a  verdict  was  to  be  entered  for  the  defendant  on  the 
second  and  third  issues,  otherwise  to  stand  for  the  plaintiff.  The  verdict 
upon  the  other  issue  was  to  stand  for  the  plaintiff. 

The  case  was  argued  in  this  term.(a) 
(a)  Jtnuaiy  ITtb.    Before  Lord  Benman,  C.  J.,  PatteeoOi  Coleridge,  and  Wightmani  Jf 
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Hodgson  for  the  plaintifT.  John  Adams  took  a  legal  estate  under  the 
will ;  and,  if  so,  the  recovery  was  good.  According  to  the  rule  in  SheUey'i 
CasBy  1  Rep.  93  b,  104  a,(a}  John  Adams  had  a  legal  estate  in  tail  mate 
at  the  time  of  the  recovery,  if  the  limitation  in  the  will  gave  him  a  legal 
estate  for  life.  The  limitation  is  to  Lane,  Ford,  and  Jackson,  and  tbeir 
heirs,  upon  trust  to  permit  and  sufier  him  to  take  the  rents,  issues,  and 
profits,  during  his  life :  that  gives  him  a  legal  estate  for  life ;  Broughton  t. 
Langley,  2  Salk.  679,  S.  C.  2  Ld.  Raym.  873;  Parke,  B.,  in  Barker  r. 
Greenwood^  4  M.  &  W.  421,  429.(6)  It  would  be  otherwise  if  the  thr^ 
were  directed  to  pay  the  rents ;  they  would  then  fake  a  legal  estate ;  Jones 
T.  Lord  Say  and  Seal^  1  Ca.  Eq.  384  ;(c)  Lord  Kenyon  in  Doe  dem.  WUUs 
V.  Martin,  4  T.  R.  39,  63,  64.  So,  if  a  legal  estate  in  trustees  were  required 
to  protect  contingent  remainders,  or  if  they  were  directed  to  permit  a  party 

•oa  1  ^°  ^^^^  ^^^  ^^^^  ^'  ^^^  '^"^^ '  While  v.  Parker,  1  New  Ca.  573 ; 
-*  ^Barker  v.  Greenwood,  4  M.  &  W.  421.  It  will  be  argued  that,  as 
the  three  devisees  are  to  pay  the  widow  four  guineas  annually  for  her  life,  they 
must  take  a  legal  estate.  But,  first,  the  payment  is  to  be  made  by  John 
Adams  himself,  not  by  the  three  devisees.(df)  And,  if  this  be  not  so,  they 
would  hold  the  legal  estate  only  during  the  life  of  the  widow,  who  died 
before  the  recovery  was  suffered.  In  Doe  dem.  Player  v.  Jficholls,  1  B.  & 
C.  336,  copyhold  land  was  devised  to  trustees,  in  trust  for  P.,  to  be  trans- 
ferred to  him  when  he  should  attain  the  age  of  twenty-one  :  and  it  was  held 
that,  on  attaining  that  age,  P.  might  be  admitted  without  any  act  of  the 
trustees.  Doe  dem.  White  v.  Simpson,  5  East,  162,  is  a  strong  instance  of 
limiting  the  legal  estate  of  trustees  by  the  duration  of  the  purposes  of  the 
trust.  Those  cases  are  inapplicable  in  which  the  purposes  of  the  will 
required  a  complete  dominion  over  the  land,  as  where  debts  were  to  be 
paid  out  of  the  rents,  and  by  sale  from  time  to  time :  WyMtam  v.  Wykh€nai, 
IS  Ves.  395,(6)  was  such  a  case.  But,  further,  neither  the  three  devisees 
nor  the  widow  took  any  estate  in  the  land  itself:  their  legal  estate,  if  any, 
Was  only  a  rent  charge  with  power  of  distress,  as  in  Butlery  v.  Robinson, 
3  Bing.  392. 

Crovoder,  contr^.  First.  A  devise  to  A.  and  his  heirs  in  trust,  to  permit 
B.  and  his  hfirs  to  take  the  rents  and  profits,  undoubtedly  gives  a  ]t*gal 
•Qfi^i  ^^^^^®  '"  ^^^  ^®  ®->  ""l**ss  something  appear  which  shows  that  the 
-I  *use  is  not  to  be  executed  in  B.  but  in  A. :  but,  when  that  does 
appear,  the  direct  limitation  to  A.  in  fee  takes  efiect  as  a  legal  estate;  Smilh 
dem.  Dormer  v.  Packhurst,  3  Atk.  135;  Doe  dem.  Leicester  v.  B^gs^ 
2  Taun.  109  ;  Biscoe  v.  Peikins,  1  Ves.  &  B.  485.  Thus,  if  the  trust  be 
to  permit  a  feme  covert  to  take  the  rents  to  her  separate  use,  the  trustees 

(a)  See  1  Feame,  Ccmt  R.  33,  34,  10th  ed. 

(b)  See  note  (17)  and  \%)  to  Jeffreton  v.  Martan^  1  Wma.  Saund.  11  g,  (ed.  S.) 
(e)  S.  C,  more  fully,  8  Yin.  Abr.  262,  tit  Device,  (C.  b,)  pL  19. 

{d)  SeTPiul  parts  of  the  will  were  reienred  to«  as  to  this  point,  oa  both  sides;  but,  as  As 
court,  in  deciding  in  favour  of  the  plaintiff,  assumed  the  point  to  be  against  him,  it  is  not  thoqgki 
necessary  to  report  this  part  of  the  argument  at  length.  (ej  See  p.  414. 
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'  take  the  legal  estate ;  Harton  v.  Hartonj  7  T.  R.  652 ;  RobtTison  v.  Grej/j 
9  East,  15 :  so,  if  the  receipts  of  (he  cestui  que  trust  are  to  be  valid  only 
vrixh  the  approbation  of  one  of  the  trustees;  Gregory  v.  Henderson^ 
4  Taun.  772.  And  WhiU  v.  Parker,  1  New  Ca.  573,  and  Barker  v. 
Greenwood,  4  M.  &  W.  421,  are  in  accordance  with  the  rule  thus  qualified. 
Here  the  trustees  are  to  pay  an  annuity:  the  language  of  the  will  does  not 
admit  the  supposition  that  the  son  is  to  pay.(a)  Next,  if  the  trustees  had 
a  legal  estate  it  did  not  expire  at  the  wife's  death.  It  is  true  that  trustees 
take  only  so  large  a  legal  interest  as  the  purposes  of  the  trust  require :  but 
an  event  which  renders  the  legal  estate  no  longer  necessary  does  not  deter- 
mine their  legal  estate,  if  the  words  of  the  will  or  deed  give  them  a  lar{,'er 
estate  in  the  first  instance ;  Doe  dem.  Shelley  v.  Edlin,  4  A.  &  £.  5U2, 
'  589.(&)  At  any  rate  the  trustees,  to  divest  themselves  of  their  legal  estate, 
should  have  conveyed. 

Hodgson  in  reply.  Warier  v.  Hulchinson,  1  B.  &  C.  721, (c)  and  Doe 
dem.  Jfoble  v.  Bolton,  11  A.  &  £.  188,((/)  show  that  the  legal  estate  of 
•the  trustees  terminated  at  the  widow's  death,  because  the  purposes  j-^c^^ 
of  the  trust,  as  contemplated  in  the  will,  were  limited  to  her  life.        *- 

Cur.  adv.  vull. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  court. 

The  case  turned  on  the  question,  whether  John  Adams,  the  recoven/r, 
had  a  legal  or  equitable  estate  when  he  suffered  the  recovery.  The  defend- 
ant  argued  that  it  was  only  equitable,  because  the  use  was  executed  in  the 
trustees,  who  were  required  by  the  will  to  perform  certain  duties;  and, 
though  those  duties  had  wholly  ceased  by  the  death  of  the  wife  before  the 
recovery,  still  he  contended  that  their  estate  continued,  because  originally 
limited  to  them  and  their  heirs. 

We  wifi^hed  for  time  to  consider  this  argument,  which  appears  to  be  now 
first  urged,  a  circumstance  not  very  consistent  with  its  correctness,  since,  if 
it  had  been  valid,  many  of  the  cases  might  have  been  affected  by  it. 
Pabke,  B.,  in  Barker  v.  Greenwood,  4  M.  &  W.  429,  expressly  holds  that  it 
makes  no  difference.  «  There  is  no  doubt  that  the  general  rule  of  law  is, 
that  wherever  there  is  a  limitation  to  trustees,  although  with  words  of 
inheritance,  the  trustees  are  to  take  only  so  much  of  the  legal  estate  as  the 
purposes  of  the  trust  require."  He  refers  indeed  to  no  authority  for  this 
proposition :  but  a  very  little  reflection  on  the  nature  of  the  case  proves 
that  he  is  right.  For  the  manner  in  which  an  estate  in  fee  is  created  is 
immaterial  to  this  consideration.  Whether  created  by  implication  or  by 
express  words,  *it  will  equally  be  executed  in  the  cestui  que  trust  j-^iMw 
when  it  is  held  by  the  trustees,  discharged  of  all  personal  duties  in  ^ 
them,  for  the  sole  and  direct  benefit  of  the  cestui  que  trust. 

(a)  The  aigument  on  this  point  is  omitted,  for  the  nuon  before  stated. 
(6)  See  Doe  dem.  Cadogan  t.  Ewart,  7  A.  dc  E.  636,  666. 
\e)  See  Wttrter  v.  Hutdutum,  2  Brod.  dc  B.  349. 
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The  object  of  the  testator  in  the  case,  giving  certain  advantages  to  the 
widow,  terminates  with  her  life ;  and  on  her  death  the  will  becomes  lbs 
same  as  if  the  words  effecting  that  object  had  never  appeared  in  it. 

This  our  only  doubt  being  removed,  we  are  bound  by  all  tbe  decisioiis 
to  hold  that  John  Adams  had  the  legal  estate,  the  recovery  was  good,  and 
the  plaintiff  must  have  judgment.(a)  Judgment  for  plaintiff. 

(a)  See  Doe  dem.  Damu  t.  Dama,  1  Q.  B.  490 ;  and  etst  7  W.  4»  &  1  Yict  e.  M^ 
«.  80, 31. 


In  the  Matter  of  MANDER,  Gent.,  One,  &c.    Jan.  31. 

An  outlaw  cannot,  for  his  own  benefit,  move  to  have  an  attorney's  bill  taxed. 

8o  hdd,  where  the  outlaw  was  administrator,  with  the  will  annexed,  by  which  all  the  pemoal 
estate  was  bequeathed  to  him,  sulject  to  payment  of  the  debts,  dcc«,  and  one  of  the  bills  which 
he  sought  to  tax  related  to  business  done  for  himself  and  the  testatrix.  joinUy,  and  the  othei 
to  business  done  for  the  testatrix  alone. 

A  RULE  was  obtained  in  this  term,  calling  upon  James  Mander  to  show 
cause  why  his  bills  of  costs,  &c.,  in  all  causes  and  matters  wherein  he  had 
been  concerned  for  the  late  Right  Hon.  Louisa  Countess  of  Mansfield, 
and  the  Hon.  Robert  Fulke  Greville,  respectively  delivered  to  Messrs. 
Beavan  &  Anderson  as  bis  (Mr.  Greville's)  attorneys  and  on  his  behalf,  and 
as  administrator  to  the  said  countess,  pursuant  to  certain  orders  of  Mr. 
Justice  Erskine,  should  not  be  referred  to  one  of  the  masters  to  be  t9xed, 
the  said  Hon.  R.  F.  G.,  as  administrator  as  aforesaid,  undertaking  to  pay 
wbat^  upon  such  taxation,  may  appear  to  be  due,  &rC. :  and  why,  on 
«fiAfti  *P2»)'"Q^"^  '^y  ^^  said  Hon.  R.  F.  G.,as  administrator  as  aforesaid, 
^  of  what,  if  any  thing,  should  appear  due  to  Mander,  he  should  not 
deliver  up  to  the  said  Hon.  R.  F.  G.  or  his  attorneys,  all  deeds,  books, 
papers,  &c.,  in  his  possession,  &c.,  belonging  to  the  said  late  Right  Hon.  L. 
Countess  of  M.,  or  the  said  Hon.  R.  F.  G.  respectively. 

Two  orders  had  been  made  by  Erskine,  J.,  (March  27th  and  30th,  1844,) 
the  first  requiring  Mander  to  deliver  his  bill  of  costs  in  all  causes  and 
matters  wherein  he  had  been  concerned  for  the  Hon.  R.  F.  Greville,  and, 
on  payment  of  what  should  appear  due,  to  deliver  up  all  deeds,  &c.,  belong- 
ing  to  Mr.  Greville :  the  second  to  a  like  efiect  as  to  Mander^s  bill  of  costs 
in  causes,  &c.,  wherein  he  had  been  concerned  for  the  late  Countess  of 
Mansfield.  Both  orders  were  made  on  the  application  of  Mr.  Greville ;  the 
latter  in  the  character  of  administrator,  with  the  will  annexed,  of  the  late 
countess,  his  mother.  Mander  accordingly  delivered  two  bills  in  May,  1844« 
The  first  was  headed,  <«  Dr.  tbe  Countess  of  Mansfield  and  The  Hon.  R.  F. 
Greville  in  account  with  J.  Mander,"  and  stated  a  balance  in  Mander's 
favour  of  3080/. :  the  second  was  headed  <<  The  Countess  of  Mansfield  in 
account  with  J.  Mander,"  and  claimed  248/.  12^.  lid. 

By  affidavit  in  support  of  the  rule  it  appeared  that,  before  deliveiy  of 
the  bills  of  costs,  a  bill  in  chancery  bad  been  filed  by  a  creiitor,  and  a 
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decree  obtained  thereon,  to  administer  the  estate  of  the  late  countess ;  and, 
soon  aAer  delivery  of  the  bills  of  costs,  (July,  1844,)  the  creditors  of  the 
countess  had  been  desired  by  advertisement  to  come  in  and  prove  their 
debts  before  the  master  to  whom  the  cause  was  referred.  Mr.  Mande^ 
*did  not  80  come  in ;  and  thereupon  Mr.  Greville  took  out  sum-  rmoiiik 
monses  to  tax.  The  parties  were  heard  at  chambers,  (1st,  6th  and  '- 
9th  January,  1845;)  and  it  was  objected,  on  Mander's  part,  that  Mr. 
Greville  was  an  outlaw.  The  learned  judge  before  whom  the  case  was 
finally  heard,  on  the  9th,  «  entertained  the  objection  ;  but  he  said  that  that 
did  not  prevent^'  Mr.  Mander's  <<  applying  to  this  court."  The  affidavit 
stated  that  there  were  ample  funds  belonging  to  the  countess's  estate,  to 
pay  all  claims,  and  particularly  a  sum  of  10,000/.  in  cash,  and  available 
securities  to  the  amount  of  3000/.,  in  the  hands  of  Messrs.  Hoare. 

An  affidavit  in  opposition  to  the  rule  showed  that  Mr.  Greville  had  been 
outlawed  in  January,  1843,  at  the  suits  of  several  parties,(a)  and  that  such 
outlawries  were  still  in  force.  It  further  set  forth  that  the  bill  in  chancery 
above  mentioned  was  filed  by  Sir  Benjamin  Smith  against  Mr.  Greville,  as 
administrator  with  the  will  annexed,  but  that  Sir  B.  Smith  filed  it  as  a 
creditor  of  Mr.  Greville,  not  of  the  countess,  the  bill  in  chancery  stating 
that  the  countess  had  by  her  will  bequeathed  all  her  personal  estate  not 
otherwise  disposed  of  to  Mr.  Greville,  subject  to  the  payment  of  her  debts 
and  funeral  and  testamentary  expenses,  and,  further,  that,  before  the  coun* 
tess'i  death,  Mr.  Greville  being  indebted  to  Sir  B.  Smith,  had,  by  indenture 
dated  February  8th,  1844,  bargained,  sold  and  assigned  to  Sir  B.  Smith 
all  the  moneys,  personal  property,  &c.,  to  which  Mr.  Greville  was  or  might 
become  entitled  under  the  countess's  will,  or  as  one  of  her  next  of  kin  if 
she  died  intestate ;  habendum  to  Sir  B.  Smith,  his  executors,  &c.,  for  his 
and  their  *own  use,  but  in  trust  for  securing  the  moneys  due  to  r^c^^ 
him  from  Mr.  Greville ;  and  that  Mr.  Greville  had,  by  the  same  ^ 
indenture,  authorized  Sir  B.  Smith  to  commence  and  prosecute  all  and  any 
actions  and  suits  for  the  recovery  of  the  said  moneys.  The  affidavit  stated 
the  prayer  of  the  bill  to  be  that  an  account  might  be  taken  of  the  countess's 
personal  estate  come  to  the  hands  of  Mr.  Greville,  or  of  any  person  by  his 
order,  &c.,  and  of  the  funeral  expenses,  &c.,  and  that  such  estate  mi^rht  be 
applied  in  a  due  course  of  administration,  and  the  surplus  ascertained  and 
paid  over  to  Sir  B.  Smith  on  the  trusts  of  the  indenture.  The  affidavit 
further  stated  that  Mr.  Greville,  by  his  answer  to  the  bill,  admitted  the 
debt  to  Sir  B.  Smith,  and  the  giving  of  the  indenture  as  security.  It  was 
further  deposed  that  Mr.  Greville  was  now  living  out  of  the  jurisdiction  of 
this  court. 

Hoggins  now  showed  cause.    An  outlaw  cannot  appear  in  court  for  any 
purpose  but  to  reverse  his  outlawry  ;  Mdridge  v.  Buller^  2  M.  &  W.  412. 

Martin  and  E.  V.  WUliamSy  contra,  were  called  upon  by  the  court.   On 
general  principle,  nothing  prevents  an  outlaw  from  claiming  to  have  his 

(a)  Spwrdmg  and  HummeUf  Ciarke  and  Clarke  /  and  Jamea  Smith, 
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attorney's  bill  taxed.  Bat,  further,  as  to  a  large  part  of  these  biHs  the 
demand  is  against  Mr.  Greville  and  the  countess  jointly.  [Coleridge,  J. 
Mr.  Greville  is  primarily  liable  as  survivor.]  He  is  liable  in  equity  upon 
the  joint  account,  as  administrator  to  the  countess.  [Wightman,  J.  He  is 
not  charged  as  administrator  by  Mander.]  He  might  be  proceeded  against 
_  in  equity ;  and  that  *court  would  not  tax  a  common  law  bill.    In- 

^  justice  would  be  done  to  the  creditors  of  the  countess's  estate  if 
this  court  would  not  order  the  joint  account  to  be  taxed.  In  Walker  t. 
Thelluson^  1  Dowl.  N.  S.  578,  Williams,  J.,  said :  <<  All  the  cases  are 
resolvable  into  this  proposition,  that  if  the  outlaw  is  seeking  to  enforce  a 
legal  right  of  his  own,  he  cannot  be  heard  ;  but  the  case  is  different,  when 
he  is  only  protecting  himself  from  the  claims  of  others.  That  was  a  disiine* 
tion  taken  by  Lord  Langdale,  in  the  case  of  Hawkins  v.  Hall^  1  Beavan, 
73,  and  his  lordship  held  that  although  he  cannot  be  heard  to  originate  a 
proceeding  for  the  enforcement  of  any  matter  of  right,  yet  in  matters  purely 
defensive  he  may  be  heard.  My  brother  Wightman,  before  whom  this 
case  has  already  been  in  another  shape,(a)  acceded  to  that  distinction." 
[Wightman,  J.  I  acted  on  that  case  in  Davis  v.  Travanion^  2  Dowl.  & 
L.  743.]  Mander  has  delivered  the  bills  to  Mr.  Greville,  knowing  him  to 
be  an  outlaw.  He  cannot  object,  by  reason  of  the  outlawry,  to  their  being 
taxed.  [Lord  Denman,  C.  J.  Has  he  brought  an  action  ?  Coleridge,  J. 
If  he  has  not,  will  not  your  application  be  in  time  when  that  is  done  ?]  By 
Stat.  6  &  7  Vict.  c.  73,  s.  37,  the  party  chargeable  cannot  demand  a  taxa> 
tion  after  the  lapse  of  twelve  months  from  the  delivery  of  the  bill.  [Wight- 
van,  J.  «  Except  under  special  circumstances."  Coleridge,  J.  These 
would  be  so.]  In  Hamlin  v.  Crossley^  8  A.  &  £.  677,  it  was  held  that  an 
outlaw  petitioning  under  the  then  Insolvent  Debtor's  Act,  7  G.  4,  c.  57, 
might  claim  to  be  discharged  from  custody  under  a  capias  utiagatum.  The 
•«701     ^'^"^^^  ^^^^  relied  upon  (sects.  10,  •SO)  were  not  more  generally 

J  worded  than  stat.  6  &  7  Vict.  c.  73,  s.  37.  [Patteson,  J.  Under 
Stat.  2  G.  2,  c.  23,  s.  23,  taxation  was  ordered  on  the  undertaking  of  the 
party  chargeable  to  pay  what  should  appear  due ;  under  stat.  6  &  7  Vict, 
c.  73,  s.  37,  there  is  no  such  undertaking,  but  the  taxation  takes  effect  by 
a  judgment,  (sect.  43.)  How  would  that  operate  in  the  case  of  an  outlaw?] 
The  object  here  is  only  to  ascertain  what  is  really  due,  there  being  ample 
funds.  The  disability  of  an  outlaw  to  take  legal  proceedings  attaches  only 
when  he  proceeds  in  his  own  right.  «  If  he  sues  en  auter  droit,  as  exe* 
cutor,  administrator,  or  as  mayor  with  his  commonalty,  outlawry  shall  not 
disable  him,  because  the  person  whom  he  represents  has  the  privilege  of 
the  law,  and  outlawry  being  no  objection  to  his  representation,  it  is  no 
objection  but  he  should  be  answered."  6  Bac.  Abr.  66,  tit.  Outlawrif^ 
(D)  3,  7th  ed.(6)  [Patteson,  J.  An  administrator  or  executor  is  not 
liable  personally  to  costs.]    The  outlawry  would   not  protect  him  from 

(a)  Walker  t.  TheUuson,  I  Dowl-  N.  8.  277. 
(6)  Alio»  ibid.  p.  70. 
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payment  of  costs  as  administrator. (a)  [Patteson,  J.  The  party  claiming 
them  could  not  get  at  him.]  If  the  court  thought  proper  here  to  direct  the 
costs  to  be  taxed  on  conditions,  pursuant  to  stat.  6  &.  7  Vict.  c.  73,  s.  37, 
(the  taxation  not  having  been  applied  for  within  a  month,)  an  order  might 
be  made  that  a  sum  of  money,  from  the  countesses  estate,  should  be  brought 
into  court.  Mr.  Greville  has  a  sufficient  interest  in  the  residue  to  authorize 
sach  a  course.  The  money  would  be  brought  in  subject  to  the  control  o^ 
the  Court  of  Chancery. 

•Lord  Denman,  C.  J.  This  is  a  case  to  which  the  general  rule  ^^r^^0> 
applies.  A  party  outlawed  comes  before  us,  moving,  for  his  own  '• 
benefit,  that  an  attorney's  bill  of  costs  be  taxed.  He  cannot  make  tha^ 
motion.  He  can  only  apply  to  set  aside  the  outlawry.  If  an  action  were 
brought  against  him  the  case  would  be  different.  It  Wiis  suggested  that 
this  rule  might  be  made  absolute  on  the  money  being  brought  into  court : 
but  that  cannot  be  done,  the  money  being  under  the  control  of  the  Court  of 
Chancery. 

Pattcson,  Coleridge,  and  Wightman,  Js.,  concurred. 

Rule  discharged. 

(a)  Hoggins,  contri,  suggested  that  letteis  of  administration  could  not  legally  be  granted  to 
•n  outlaw ;  but  £.  V.  Williams  disputed  this. 


FITZBALL  V.  BROOKE.     Jan.  31. 

Flaintifi;  under  stat  3  &  4  W.  4,  c.  15,  s.  2,  reooveied  12A  against  defendant  in  an  action  of 
dpi>t,  for  six  performances  of  a  dramatic  piece,  of  which  plaintiff  was  the  author,  without 
plaintifTs  consent ;  and  the  declaration  arerred  that  40«.  was  the  greatest  damage  sustained 
lor  each  performance. 

Jieidt  that  this  was  a  debt  recovered,  within  stat  7  &;  8  Vict  c.  96,  s.  67,  and  that  defendant 
could  therefore  not  be  taken  upon  a  ca.  sa.  on  such  judgment 

The  declaration  stated  that  defendant  had  been  summoned  to  answer 
plaintiff  ^«  in  an  action  of  debt,'*  and  that  «<  the  plaintiflf  demands  of  the 
defendant  the  sum  of  12/.,  which  the  defendant  owes  to  and  unjustly  detains 
from  him,  for  that  whereas,  heretofore  and  before  the  committing  of  the 
several  grievances  by  the  defendant,"  &c.,  and  after  the  passing  of  a  cer- 
tain act,  &c.,  (3  &  4  W.  4,  c.  15,)(6)  to  wit  on,  &c.,  «« the  plainiiff  r»«^^ 
*did  compose,  print  and  publish  a  certain  dramatic  piece  called 

(b)  Stat  3  &;  4  W.  4,  c.  IS, « to  amend  the  laws  relating  to  dramatic  literary  property,**  hf 
sect  1,  gives  to  the  author  of  any  dramatic  piece  not  printed  or  published  by  him  or  his 
assignee,  or  to  the  assignee  of  such  author,  as  his  own  property,  the  sole  liberty  of  representing, 
or  causing  to  be  represented,  at  any  place  of  dramatic  entertainment  in  Great  Britain,  dec.,  any 
such  production  not  printed  and  published,  dec.,  and  gives  to  the  author  of  any  such  production 
thereafter  to  be  printed  and  published,  or  his  assignee,  the  like  sole  liberty  for  twenty-eight  years 
from  the  day  of  first  publication,  and,  if  he  be  living  at  the  end  of  the  twenty-eight  years,  for 
the  resiJue  of  his  natural  life. 

Sect  2  enacts :  **  That  if  any  person  shall,  during  the  continuance  of  such  sole  liberty  as 
•foresaid,  contrary  to  the  intent  of  thii  act,  or  right  of  the  author  or  his  assignee,  represent  or 
cause  to  be  represented,  without  the  consent  in  writing  of  the  author  or  other  proprietor  first  had 
and  obtained,  at  any  place  of  dramatic  entertainment  within  the  limits  aforesaid,  any  such  pio- 
ioction  as  aforesaid,  or  any  part  thereof,  every  such  offender  shall  be  liable  for  each  and  every 
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<The  Momentous  Question:'  and,  from  the  time  the  same  was  so  comp 
posed,"  &c.,  «  as  aforesaid  hitherto,  the  plaintiff  hath  been  and  still  is  the 
proprietor  thereof,  and,  during  all  the  time  aforel^id,  has  had  as  his  own 
property  the  sole  liberty  of  representing  or  causing  to  be  represented  the  said 
dramatic  piece  at  any  place  or  places  of  dramatic  entertainment  whatsoever 
in  any  part  of  the  united  kingdom,"  &c.  <<  Nevertheless  the  plaiutiflT  says 
that,  after  the  making  and  passing  of  the  said  act  of  parliament,  and  within 
twelve  calendar  months  next  before  the  commencement  of  this  suit,(a}  and 
also  whilst  the  plaintiff  was  such  proprietor  of  the  said  dramatic  piece  as 
aforesaid,  and  had  such  sole  liberty  of  representing  or  causing  to  be  repre- 
^  sented  the  same  as  aforesaid,  and  during  the  continuance  *of  such 

-I  sole  liberty  as  aforesaid,  he  the  said  defendant  on  divers,  to  wit  on 
six  several,  occasions,  to  wit  on  the  6th,"  &c.,  «  and  on  the  13th  days  of 
September,  a.  d.  1844,  contrary  to  the  intent  of  the  said  act  of  parliament 
Bnd  the  right  of  the  plaintiff  as  such  author  as  aforesaid,  and  without  the 
consent  in  writing  of  the  plaintiff  first  had  and  obtained,  did  cause  certain 
parts  of  the  said  dramatic  piece  to  be  represented  at  a  certain  place  of  dra- 
matic entertainment  in  England,  to  wit  at,"  &c.,  <«  contrary  to  the  form  of 
the  statute  in  such  case,"  &c.,  «  and  contrary  to  the  right  of  the  plaintiff 
as  author  as  aforesaid,  and  also  to  his  great  injury,  loss  and  damagi^: 
whereby,  and  by  force  of  the  statute  in  such  case,"  &c.,  <<  the  defendant, 
in  respect  of  each  and  every  of  the  said  representations,  became  liable  to 
pay  to  the  plaintiff,  being  such  author  and  proprietor  as  aforesaid,  and  hav- 
ing  such  sole  liberty  as  aforesaid,  an  amount  not  less  than  40s.  or  the  full 
amount  of  the  benefit  or  advantage  arising  from  such  representations,  or  the 
injury  or  loss  sustained  by  the  plaintiff  therefrom,  whichever  should  be  the 
greater  damages.  And  the  plaintiff  says  that  the  sum  of  40^.  was  the 
greatest  damages  recoverable  by  the  plaintiff,  according  to  the  form  of  the 
statute  in  such  case,"  &c.,  <^  in  respect  of  each  representation  of  the  said 
piece  by  the  defendant  as  in  this  count  mentioned,  whereof  the  defendant 
had  notice:  whereby,  and  by  force  of  the  statute  in  such  case,"  &c.,  "an 
action  hath  accrued  to  the  plaintiff  to  demand  and  have  of  and  from  the 
defendant  six  several  sums  of  405.  each,  making  together  the  sum  of  12/., 
&e  sum  above  demanded." 

Judgment  for  want  of  a  plea  was  signed  for  12/.  and  costs;  and  a  ca.  sa. 

issued,  on  which  defendant  was  arrested,  January  20:h,   1845.     He  paid 

^  the  sheriff  the  *sum  endorsed  on  the  writ,  amounting,  with  interest, 

-'     to  26/.  lis.,  under  protest,  and  was  discharged.     He  then  took 

out  a  summons  to  show  cause  before  a  judge  at  chambers  why  the  ca.  sa. 

mch  repreientatioii  to  the  payment  of  an  amount  not  lew  than  40a^  or  to  the  fiiU  amount  <f 
the  benefit  or  advantage  ariaing  from  auch  representation,  or  Uie  injury  or  low  austained  by  the 
plaintiff  therefrom,  which  ever  ahall  be  the  greater  damages,  to  the  author  or  other  proprietor 
of  auch  production  ao  represented  contrary  to  the  true  intent  and  meaning  of  this  act,  to  bs 
fecovered,  together  with  double  costs  of  suit,  by  auch  author  or  other  proprtetoia,  in  any  court 
■laviiig  jurisdiction  in  auch  cases  in  that  part  of  the  said  united  kingdom  or  of  ^he  B'^tat 
iominions  in  which  the  offimce  shall  be  committed.'' 
(a)  8ee  sect  8. 
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should  not  be  set  aside,  and  the  amount  paid  refunded,  the  debt  for  which 
the  action  was  brought  being  under  20/. (a)  Wightman,  J.,  on  the  hearings 
ordered  the  ca.  sa.  to  be  set  aside,  and  the  26/.  lis.  refunded  by  the  plain- 
liflT,  defendant  undertaking  to  bring  no  action. 

Ogle  now  moved(6)  for  a  rule  to  show  cause  why  the  learned  judge'a 
order  should  not  be  discharged  with  costs.  This  is  not  an  «  action  for  the 
TCCOvery  of  any  debt,"  within  stat.  7  &  8  Vict.  c.  96,  s.  57.  The  action 
18  for  unliquidated  damages ;  and  the  declaration  here  shows  that  it  is  of 
this  nature,  though  the  plaintiff  estimates  it  at  40s.  for  each  representation. 
Davies  v.  Uaydy  3  M.  &  W.  69,  where  the  action  was  in  form  debt  for 
bribery  under  stat.  5  &  6  W.  4,  c.  76,  s.  64,  but  the  Court  of  Exchequer 
held  that  the  writ  of  summons  did  not  require  endorsement  under  the  Uni- 
formity of  Process  Act,  2  &  3  W.  4,  c.  39,  was  a  stronger  case  than  this* 
If  the  words  comprising  that  estimate  had  been  omitted,  there  could  have 
been  no  doubt :  but  the  insertion  of  them  cannot  make  that  difference,  in 
the  application  of  stat.  3  &  4  W.  4,  c.  15,  which  the  defendant  here  must 
contend  •for.  [Coleridge,  J.,  referred  to  Fife  v.  Bousfieldy  ante,  ^^ 
p.  100;  and  Planche  r.  Hooper j{c)  as  illustrating  the  distinction  *- 
between  actions  brought  simply  for  penalties,  and  actions  brought  under 
penal  statutes  to  recover  compensation  for  injuries.]  Cur.  adv.  vulL 

Lord  Denbcak,  C.  J.,  in  the  ensuing  vacation,  (February  12th,)  delivered 
the  judgment  of  the  court. 

The  question  is  whether  the  defendant  should  be  discharged  from  arrest. 
The  action  was  for  1:2/.,  made  up  of  six  sums  of  40^.,  for  which  the 
defendant  was  sued  nnder  stat.  3&4  W.  4,  c.  15.  The  question  is,  whether 
this  was,  properly  speaking,  a  debt,  within  the  words  of  stat.  7  &  8  Vict. 
0.  96,  s.  57.  The  former  act  gives  to  the  plaintiff  the  option  of  recovering 
405.  for  each  representation,  or  the  damages  (if  exceeding  that)  which  he 
sustains  by  each  representation.  On  consideration,  we  think  this  was  a  debt 
recovered.    The  defendant  therefore  was  rightly  discharged. 

Rule  refused. 

(a)  Stat  7  &  8  Vict  c  96,  (royal  assent,  9th  August,  1844,)  s.  67 :  «  And  whereas  it  is 
expedient  to  limit  the  present  power  of  arrest  upon  final  process ;  be  it  enacted,  that  from  and 
after  the  passing  of  this  act  no  person  shall  be  taken  or  charged  m  execution  upon  any  judg* 
ment  obtained  in  any  of  her  majesty's  superior  courts,  or  in  any  county  court,  court  of  requests, 
or  other  inferior  court,  in  any  action  for  the  recovery  of  any  debt  wherein  the  sum  recovered 
shall  not  exceed  the  sum  of  20/.,  exclusive  of  the  costs  recovered  by  such  judgment'* 

{b)  Before  Lord  Deuman,  C.  J.,  Patteaon,  Coleridge,  and  Wightman,  Js. 
:  (e)  The  declaration  (venue  Middlesex)  claimed  ten  penalties  of  4U«.  each,  under  stat 
a  &  4  W.  4,  c.  16,  s.  2,  for  representing  parts  of  a  dramatic  piece  called  '*  The  White  Cat,"  at 
a  place  of  dramatic  entertainment  in  England,  to  wit  at  the  Theatre  Royal,  to  wit  at  Bath,  in 
the  county  of  Somerset  Plea :  Not  guilty.  The  cause  was  tried  before  Williams,  J.,  in  the 
Bail  Court,  in  Hilary  term,  1844,  and  a  verdict  found  for  the  plaintifil  Thesigar,  in  the  same 
term,  moved  for  a  rule  to  show  cause  why  the  judgment  should  not  be  arrested,  or  a  nonsuit  or 
verdict  for  the  defendant  entered,  on  the  ground  that  the  action  was  brought  in  Middlesex, 
whereas,  the  acts  complained  of  appeared  by  the  n><»rd,  and  in  evidence,  to  have  been  done  in 
Somersetshire.  He  contended  that,  by  stats.  31  £Hz.  c.  5,  a.  2,  and  21  Jac  1,  c.  4,  s.  2,  the 
▼enue  was  local.  The  court  (after  taking  time  to  consider)  oidered  a  special  case  to  he  stated. 
Before  the  case  came  on  for  argument  Fife  v.  Bou^tli^  (ante,  p.  100,)  was  decided.  In 
Hilary  term,  (January  21st,)  1845,  Planche  v.  Hooper  being  called  on,  no  one  appeared  for  tht 
defendant ;  and  judgment  was  given  for  the  plainti£    Verdict  to  stand. 

2T 
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•878]    •HANNAH  FOSTER  v.  The  Governor  and  Company  of  the 

Bank  of  ENGLAND.    Jan.  31. 

The  eoort  wiU  not  allow,  as  a  matter  of  right,  that  a  plaintiff  who  luei  in  ibnni  pauperis 
amend  the  declaration,  after  special  demurrer  thereto^  without  payment  of 


The  plaintiflT  sued  in  formS  pauperis,  and  declared  in  case.  The  defend- 
ants demurred  specially.  Pearson^  in  last  Michaelmas  term,  obtamed  a  rule 
nisi  for  leave  to  amend  without  payment  of  costs. 

Bovill  now  showed  cause.  The  defendants  are  unwilling  to  resist  the 
application  if  the  court  think  it  would  be  fit  for  them  to  assent  as  a  matter 
.  of  indulgence :  and  they  are  ready  to  pay  back  the  costs  if  the  plaintiff 
succeed  in  the  action.  But,  the  application  being  pressed  as  a  matter  of 
right,  it  is  necessary  to  obtain  the  judgment  of  the  court  on  the  law.  In 
Pratt  V.  Delaruey  10  M.  &  W.  509,  the  Court  of  Exchequer  held  that  a 
pauper  plaintiff  was  not  subject  to  interlocutory  costs.  There  reference  was 
made  to  R.  Hil.  2  W.  4, 1.  110,  3  B.  &  Ad.  390,(a)  which  provides  that, 
when  a  pauper  omits  to  proceed  to  trial,  pursuant  to  notice  or  undertaking, 
he  may  be  called  on  to  pay  costs,  though  not  dispaupered.  Parkr,  B.,  in 
Pratt  y.  Delaruey  appears  to  have  considered  that  this  was  a  new  power, 
and  confined  to  the  particular  cases  specified.  But  the  attention  of  the 
court  was  not  called  to  the  older  cases.  These  are  collected  in  16  Vin. 
Abr.  260,  Paupers  (C),  and  show  that,  where  a  pauper  acts  vezatiously, 
he  is  liable  to  pay  costs,  and  also  to  be  dispaupered.  The  amendment  is 
^  in  itself  a  mere  indulgence :  •the  plaintiff  attempts  to  make  the 

-^     defendants  pay  for  her  own  mistake. 

Pearsoity  contr^.  Stat.  23  H.  8,  c.  15,  s.  2,  provides  that  persons  suing 
m  formS  pauperis  «  shall  not  be  compelled  to  pay  any  costs  by  virtue  and 
force  of  this  statute,"  (which  gives  costs  to  the  defendant  if  the  plaintiff 
be  nonsuited  or  a  verdict  pass  against  him,)  "  but  shall  suffer  other  punish- 
ment,  as  by  the  discretion  of  the  justices  or  judge,  afore  whom  such  suits 
shall  depend,  shall  be  thought  reasonable."  The  immunity  from  costs  is 
therefore  a  matter  of  right.  [Lord  Denman,  C.  J.  We  may  refuse  leave  to 
amend,  except  upon  payment  of  costs.]  The  court  will  not  so  exercise  their 
power,  the  plaintiff  being  poor  and  the  demurrer  special. 

Per  Curiam,  (b)  As  a  matter  of  right,  we  certainly  should  not  allow  the 
amendment  without  payment  of  costs.  But  as  the  counsel  for  the  defendants 
asks  our  advice,  we  would  recommend  that  he  allow  the  amendment  without 
costs. 

BoML  The  defendants  will  consent.  Rule  absolute. 

(a)  See  Doe  dem.  Undtey  ▼.  Edwanbt  8  DowL  P.  C.  471. 

(b)  Lonl  Denman,  C.  J.,  Patteaon,  Coleridge,  and  Wigjhtman»  Jii 

EITD  OF  HILAEY  TEBM. 
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•HILARY  VACATION.(a)  ^880 

FLETCHER  t;.  CALTHROP  and  THARP. 

9,  G.  4,  e.  69,  g.  1,  gives  a  lummaiy  oonTiction,  if  any  peraon  <*  shall  by  night  unlawfully 
enter  or  be  in  any  land,  whether  open  or  enclosed,  with  any  gun,"  dec,  **  for  the  purpose  of. 
taking  or  destroying  game." 

A  conviction  set  forth  that  C.  did,  by  night,  «  unlawfully  enter  certain  enclosed  land/*  « with  a 
net,  for  the  purpose  of  taking  game,  to  wit  partridges  and  pheasants,  oontraxy  to  the  form,'*  dusb , 

HeU  bad,  for  not  stating  the  intent  to  be  to  take  game  there. 

Trespass  for  assault  and  false  imprisonment. 

Plea.     That,  after  the  passing  of  a  certain  act,  &c.  (9  G.  4,  c.  69,)  (&). 
and  before  the  time  when,  &c.,  and  before  the  commencement  of  this  suit, 
to  wit,  24th  October,  1843,  at  the  parish  of  Soham  in  the  county  of  Cam- 
bridge, plaintiff,  with  three  other  persons  to  defendants  unknown,  did  by. 
night,  that  is  to  say,  after  the  expiration  of  the  first  hour  after  sunset,  on 
Monday,  23d  October,  1843,  and  before  the  beginning  of  the  last  hour 
before  sunrise  on  Tuesday,  24th  October,  in  the  same  year,  to  wit  about 
the  hour  of  one  o^clock  in  the  morning  of  the  said  24th  October,  unlaw- 
fully enter  certain  enclosed  land  in  the  occupation  of  William  Corn  well, 
and  situate  in  the  said  parish  of  Soham,  in  the  county  aforesaid,  with  a 
net,  for  the  purpose  of  taking  game,  to  wit  partridges  and  pheasants, 
by  night,  that  is  to  say  between  the  expiration  of  the   first  hour  after 
sunset  on  the  said  23d  of  October,  and  the  beginning  of  the  last  hour- 
before  sunrise  on   the  said  24th   October,  in  the  said  enclosed    land, 
contrary  to  the  provisions  of  the   said  act  of  parliament;   and  thereby 
plaintiff  then  and  there,  and  within  the  county  aforesaid,  became  and 
was  guilty  of  *an  offence  against  the  provisions  of  the  said  act  of 
parliament.     The  plea  then  averred  that  defendants  were  justices     ^ 
of  Cambridgeshire,  and  that,  within  six  calendar  months  of  the  commis- 
sion of  the  offence,  to  wit  on,  &c.,  at,  &c.,  in  the  said  county,  plaintiff 
was  charged  before  defendant  Calthrop,  upon  the  oath  of,  &c.,  a  credible, 
&c.,  with  the  said  offence,  the  same  being  an  offence  punishable  upon 
summary  conviction  by  virtue  of  the  said  act  of  parliament.     That  after- 
wards, to  wit  on,  &c.,  at,  &c.,  in  the  said  county,  plaintiff  was  brought 
before  defendants  on  the  said  charge ;  and  the  said  charge  was  then  and 
there  in  his  presence  proved  by, &c.,  being  a  credible,  &c.,  upon  oath;  and 
plaintiff  was  then  and  there  convicted  by  and  before  defendants,  he  being  . 
then  and  there  present  before  defendants,  of  his  said  offence.     Which  con- 
viction was  afterwards,  to  wit  on,  &c.,  written  on  parchment,  and  signed  by 
defendants,  and  afterwards,  to  wit  on,  &c.,  was  returned  by  defendants, 

(a)  The  eonrt  sat  in  bane  during  this  nuaition,  oo  the  1st,  3d,  4th,  5tfa,  Stfa,  10th,  11th  and 
19Ui  of  Februaiy,  and  ist  of  March. 

(b)  •'For  the  more  eflectoal  pverentiaQ  of  penans  gmng  armed  by  night  kx  the  deilmdiga 
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tben  being  such  justices  as  aforesaid,  to  the  quarter  sessions  then  bolden  ia 
and  for  the  said  county,  in  pursuance  of  the  said  statute  in  that  case,  &c., 
the  same  being  the  quarter  sessions  for  the  said  county  next  after  the  said 
plaintiff  was  so  convicted  as  aforesaid  ;  which  conviction  was  and  is  in  the 
words  following. 

^<  Be  it  remembered  that,  on  the  26th  day  of  October,  a.  d.  1843,  at  the 
parish  of  Chippenham,  in  the  county  of  Cambridge,  Robert  Fletcher  the 
younger,  late  of  the  parish  of  Soham  in  the  said  county  of  Cambridge,  is 
convicted  before  us,  the  Reverend  John  Calthrop,  clerk,  and  Joseph  Sidney 
Tharp,  Esquire,  two  of  her  majesty's  justices  of  the  peace  for  the  said 
county,  for  that  he,  the  said  Robert  Fletcher  the  younger,  on  the  24th  day 
_^  of  October,  a.  d.  1843,  at  the  said  parish  of  *Soham,  in  the  said 
-I  county,  with  three  other  persons  to  us,  the  said  justices,  unknown, 
did,  by  night,  to  wit  after  the  expiration  of  the  first  hour  after  sunset  on 
Monday  the  23d  day  of  October,  a.  d.  1843,  and  before  the  beginning  of 
the  last  hour  before  sunrise  on  Tuesday  the  24th  day  of  October  in  the  same 
year,  that  is  to  say,  about  the  hour  of  one  of  the  clock  in  the  morning  of  the 
said  24th  day  of  October,  unlawfully  enter  certain  enclosed  land  in  the 
occupation  of  William  Corn  well,  and  situate  in  the  said  parish  of  Soham, 
in  the  county  aforesaid,  with  a  net,  for  the  purpose  of  taking  game,  to  wit 
partridges  and  pheasants,  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided :  and  we,  the  said  justices,  adjudge  "  defendant  to  be 
imprisoned  and  kept  to  hard  labour  for  three  calendar  months,  and  to  find 
sureties,  &c.    As  by  the  record,  &c. 

The  plea  then  averred  that  the  conviction  had  not  been  quashed,  but  was 
still  in  full  force ;  and  that  defendants  afterwards,  in  pursuance  thereof, 
issued  their  warrant,  which  was  set  out  in  the  plea,  and,  as  far  as  re^^ards 
the  point  decided  in  the  case,  described  the  offence  as  in  the  conviction. 
The  plea  then  identified  the  parties  in  the  case  with  the  parties  named  in 
the  warrant  and  conviction,  and  added  formal  allegations  of  identity  as  to 
other  particulars;  and  further  averred  that  defendants  delivered  the  warrant 
to  a  constable,  who  apprehended  the  prisoner:  and  it  justified  the  acts 
mentioned  in  the  declaration,  under  the  above  proceedings. 

Special  demurrer,  assigning  for  cause,  among  others,(a)  <c  that  it  is  not 

•ft«Qi     *^**^^>  ^^^  ^^^^  ^^^  appear,  •in  or  by  the  said  plea,  or  with  any 
^    sufficient  certainty,  that  the  plaintiflT  unlawfully  entered  or  was  in  the 
said  close  therein  mentioned,  with  any  gun,  net,  engine  or  other  instrument, 
for  the  purpose  of  taking  or  destroying  game  therein.'' 
Joinder  in  demurrer. 
The  case  was  argued  in  last  term. (6) 
.  Gunning  for  the  plaintiff.    The  conviction  is  invalid.    Sect.  1  of  stat 


'  (a)  Several  points  wen  laind  by  the  deimirrer  and  difctmed  In  the  aigument;  bat  Um  xep«C 
if  confined  to  the  point  on  which  the  court  decided. . 

'  (6)  Friday,  January  17th.  Before  Loid  Denman,  C.  J^  Ptitleeon,  Coleridge,  and  Wtf)^ 
man,  Je. 
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9  G.  4,  C.69,  gives  the  jurisdiction,  and  imposes  the  punishment,  if  any 
person  «  shall  hy  night  unlawfully  enter  or  be  in  any  land,  whether  open  or 
enclosed,  with  any  gun,  net,  engine,  or  other  instrument,  for  the  purpose  of 
taking  or  destroying  game."  The  conviction  omits  to  find  that  the  purpose 
was  to  take  game  in  that  close  which  was  entered.  If  this  form  were 
sufficient,  a  man  might  be  punished  who  passed  through  a  close  at  night 
with  a  gun,  intending  to  kill  game  at  some  other  place,  his  own  land  for 
instance,  which  he  expected  to  reach  in  the  morning.  That  might  be  a 
civil  trespass,  but  is  not  the  ofience  designated  by  the  statute.  The  point 
arose  in  a  case  before  Patteson,  J.,  in  the  Bail  Court,  In  re  Fletcher^  1 
Dowl.  &  L.  726,  but  was  not  decided :  the  learned  judge,  however,  inti- 
mated an  opinion  that  the  objection  was  fatal.     There  Davies  v.  The  King^ 

10  B.  &  C.  89,  was  cited,  in  which  case  there  was  an  indictment  under 
sect.  9  of  the  statute,  which  makes  it  an  ofience  «<  if  any  persons,  to  the 
number  of  three  or  more  together,  shall  by  night  unlawfully  enter  or  be  in 
any  land,  whether  open  or  enclosed,  *for  the  purpose  of  taking  or  p^qq  . 
destroying  game  or  rabbits,  any  of  such  persons  being  armed  with  ^ 
any  gun,'^  &c. :  and  the  indictment  charged  that  the  defendants,  being  to 
the  number,  &c.,  «  did  by  night  unlawfully  enter  divers  closes,"  &c.,  <<  and 
were  then  and  there  in  the  said  closes,"  &.c.,  <<  armed,"  &c.,  « for  the 
purpose  of  then  and  there  taking  and  destroying  game  against  the  form  of 
the  statute :"  and  this  was  held  insufficient,  because  it  did  not  show  eitheit 
the  intent  with  which  the  defendants  entered,  or  that  they  were  in  the  closes 
by  night.  In  Rsx  v.  Gainer ^  7  C.  &.  P.  231,  Coleridge,  J.,  held  it  neces^ 
sary  to  prove  that  the  defendants  intended  to  kill  game  in  the  close  in  which 
they  were.  It  is  true  that  the  indictment  in  that  case  used  the  word  <<  there,"* 
the  absence  of  which  is  here  objected  to :  the  decision  related  to  the  proof 
of  an  indictment  so  framed ;  and  therefore  the  marginal  note  perhaps  puts 
the  result  too  generally.  Rex  v.  Capewellj  5  C.  &  P.  549,  is  to  the  same 
efiect  as  Rex  v.  Gainer.  In  Regina  v.  Davisj  8  C.  &  P.  759,  Patteson,  J.j^ 
said  :  «  There  is  also  this  further  difficulty — that  the  intent  was  evidently  to 
kill  game  in  the  wood,  into  which  none  of  the  parties  ever  got  for  that 
purpose.  It  is  true  that  they  are  charged  with  being  in  Shutt  Leasowe  ^ 
but  they  had  no  intention  of  killing  game  there."  It  will  be  said  that  the 
conviction  here  follows  the  words  of  the  statute.  But  it  is  not  enough  to, 
follow  the  words  of  a  statute  precisely.  Examples  are  given*  by  Mr.  Dwarris^ 
of  constructions  restraining  the  language  of  the  statute  to  its  obvious  inten- 
tion.(a)    Chaneyy,  Payne^  1  Q.  B.  712,  is  a  strong  instance  of  this  kind. 

^Worlledgey  tonXA.     The  gist  of  the  ofience  iis-  the  entering  by     p^^Q- 
night.     [Lord  Denman,  C.  J.   Then  you  contend  that,  if  aeon  vie-     ^ 
lion  distinctly  alleged  an  entry  into  a  close  by  night  for  the  purpose  of  taking 
game  elsewhere  the  next  morning,  it  would  be  good.J    The  mischief 
appears  to  be  the  danger  arising  from  the  going^  about  by.  night,  even  when 

(a)  See  2  Dwanis  oa  SUtuta^  7M^ 
?0L.  VX.  63  2x2 
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the  intent  is  a  destruction  of  game  afterwards  in  another  place.  Bnt| 
admitting  that  the  statute  points  to  the  intent  of  taking  the  game  in  the 
particular  place,  it  follows  that  the  same  meaning  must  be  given  to  the  wc«rds 
pf  the  conviction  as  is  given  to  those  of  the  statute.  It  is  enough  to  describe 
the  offence  in  the  words  of  the  statute ;  Rex  v.  Chandkr^  1  Ld.  Raym.  581 ; 
Bex  V.  Speedy  1  Ld.  Raym.  583 ;  Paley  on  Convictions,  108,  (3d  ed.)  In 
Mann  v.  Daoers^  3  B.  &  Aid.  103,'  it  was  held  that  a  conviction,  under 
Stat.  17  G.  2,  c.  5,  s.  1,  of  returning  without  a  certificate  after  a  removal 
by  magistrates,  was  good  without  showing  any  act  of  vagrancy,  inasmuch 
as  it  pursued  the  language  of  the  statute.  In  Rex  v.  Marshy  2  B.  &  C. 
717,  a  carrier  was  convicted,  under  stat  5  Ann.  c.  14,  s.  2,  of  having 
game  in  his  possession  as  carrier ;  and  it  was  held  *o  be  no  objection  that 
the  conviction  did  not  allege  the  possession  to  have  been  had  knowingly, 
or  negative  the  carrier's  qualification.  The  rule  laid  down  by  this  court  in 
C/ianey  v.  Payne^  1  Q.  B.  721,  is  rather  in  favour  of  the  defendants ;  for  it 
is  there  said  that  <<  it  may  be  sufficient,  in  des(;ribing  an  ofience  in  a  con- 
viction, to  follow  the  words  of  the  act  creating  the  offence,  so  far  as  the 
description  of  it  goes."  Rex  v.  Capswellj  5  C.  &  P.  549,  and  Rex  v. 
,^^^  Gainery  7  C.  &  P.  231,  were  not  decisions  •on  the  form  of  the 
^  indictment  or  conviction,  but  on  the  proof  required.  If  the  words 
of  the  statute  have  the  meaning  contended  for  on  the  other  side,  it  will  of 
course  follow  that  the  proof  must  have  gone  as  far,  for  the  words  of  this 
indictment  or  conviction  must  then  be  understood  in  the  same  way ;  and 
th^  objection  to  this  conviction  will  disappear.  In  Rex  v.  Barhaniy  1  Moo. 
C.  C.  151,  (commented  upon  by  Mr.  Greaves  in  his  edition  (3d)  of  Russell 
on  Crimes,  vol.  i.  p.  479,)  the  indictment  contained  the  word  «« there;" 
b*it  the  question  was  as  to  the  proof.  The  language  of  the  conviction  here 
is  scarcely  consistent  with  the  meaning  that  the  defendant  did  not  intend  to 
take  game  in  the  close  into  which  he  had  entered :  if  it  were  averred  that 
a  man  went  into  Suffolk  to  kill  game,  it  surely  would  be  taken  for  granted 
that  he  went  there  to  kill  game  in  Suffolk.  The  ordinary  meaning  of  words 
'should  be  given  to  « there,"  according  to  the  principles  laid  down  in  the 
judgment  of  the  court  in  Rex  v.  Stevens^  5  East,  244,  260.  Davies  v.  The 
Kingj  10  B.  &  C.  89,  was  decided  merely  on  the  collocation  of  the  words, 
which  were  so  arranged  that  neither  of  the  offences  was  described  accord* 
ing  to  the  language  of  the  statute.  That  is  the  eBi^ct  attributed  to  the 
decision  in  Dickinson's  Guide  to  the  Quarter  Sessions,  p.  334,  6th  ed. 
Gunning  was  heard  in  reply.  .    Car.  adv.  vulL 

Lord  Denman,  C.  J.,  in  this  vacation,  (February  12th,)  delivered  the 
judgment  of  the  court. 

^r^^^        Many  important  matters  were  discussed  on  this  'argument ;  but 

•'     there  is  only  one  point  to  which  we  find  it  necessary  to  advert. 

The  defendants'  plea  cannot  be  supported  unless  the  conviction  is  good 

in  law.     The  plaintiff  contends  that  it  is  invalid  for  want  of  setting  forth 

that  he  entered  the  close  with  intent  to  kill  game  there.    The  defendants' 
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learned  counsel,  indeed,  admitted  that  the  conviction,  as  laid,  could  only 
have  been  proved  by  evidence  of  the  intent  to  kill  game  there.  But  he 
urged  that  a  statement  in  the  conviction  of  the  ofience  in  the  terms  of  the 
act  creating  it  was  sufficient,  though  more  might  be  necessary  to  be  proved 
by  the  evidence.     This  proposition  is  undoubtedly  too  extensive. 

The  rule  laid  down  in  Paley  on  Convictions,  p.  108,  3d  ed.,  that  it  is 
sufficient  to  follow  the  words  of  the  act  unless  the  offence  be  of  a  compli- 
cated nature,  is  open  to  two  objections.  It  does  not  rest  on  any  authority ; 
nor  does  it  furnish  any  criterion  by  which  the  justice  of  peace  or  this  court 
can  discover  what  cases  are  thus  complicated. 

In  favour  of  the  more  general  proposition  Rex  v.  Marsh,  2  B.  &  C.  717, 
was  cited.  But  Littledale,  J.,  there  holds  the  contrary  opinion,  declaring 
that,  <c  generally  speaking,"  a  conviction  which  follows  the  words  of  the 
act  will  be  good ;  which  is  undoubtedly  true,  but  imports  that  there  are 
cases  in  which  it  would  not.  The  decision  there,  which  dispenses  with  the 
word  knotoinglify  which  justice  seems  to  require  in  order  to  render  the  pos* 
session  of  game  unlawful,  is  founded  on  the  defendant's  trade,  and  the  duty 
imposed  upon  him  by  the  act  as  a  carrier. 

In  James  v.  Phelps,  11  A.  &  £.  483,  S.  C.  3  P.  &  D.  231,  case  for  a 
malicious  prosecution,  *where  the  defendant  had  indicted  the  plain-  c^qqq 
tiff  for  felony  in  obstructing  the  works  of  a  mine,  some  members  '- 
of  the  court  expressed  the  opinion  that  an  obstruction  not  wilful  or  with 
knowledge  could  not  amount  to  a  felony,  from  the  general  principles  of 
criminal  justice.  This  I  well  remember,  though  the  words  are  not  reported 
in  Adolphus  &  Ellis  or  Perry  &  Davison.  But  Regina  v.  Corden,  4  Burr. 
2279,  is  a  distinct  and  pointed  authority  for  the  proposition  that  the  words 
•f  the  act  are  not  universally  all  that  must  appear  on  a  conviction.  There 
the  charge  was  for  fishing  in  a  pond.  It  was  held  naught,  for  want  oi 
negation  of  the  owner's  consent.  The  same  argument  which  is  here  resorted 
to  would  have  supplied  that  defect,  and  was  pressed  on  the  court ;  who 
said,  (4  Burr.  2282,)  however,  «« The  offence  intended  in  this  conviction  is 
fishing  in  the  fishery  of  Mr.  Hayne,  being  private  property.  But  ail  this 
might  be  done,  for  aught  that  appears  upon  this  conviction,  with  the  consent 
of  the  owner.  The  fact  ought  to  appear,  so  that  the  court  may  be  able  to 
judge  whether  the  conviction  be  agreeable  to  law.  If  the  owner  had  been 
the  complainer,  that  would  have  shown  his  dissent :  but  this  conviction 
is  upon  the  complaint  of  Martha  Buxton ;  and  it  does  not  appear  that  the 
defendant  has  been  guilty  of  fishing  in  any  water  being  private  property, 
without  the  consent  of  the  owner."  As  in  that  case  the  consent  of  the 
owner  was  required  to  be  negatived  in  the  conviction,  so  in  the  present  the 
necessity  of  its  alleging  an  intent  to  kill  game  there  is  deduced  from  the 
enormous  consequences  which  would  otherwise  follow.  For  it  cannot  be 
disputed  that  this  omission  would  leave  any  man  *open  to  a  sum-  ^moog^ 
mary  conviction,  as  an  offender  against  stat.  9  G.  4,  c.  69,  s.  1,  who  ^  ^^ 
should  enter  the  land  of  another  at  an  early  hour,  during  that  periou  whicli 
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the  statute  defines  as  the  night  time,  with  the  intent  to  pass  over  f  ich  lane 
in  order  to  arrive  at  preserves  of  his  own,  and  there  shoot  his  owl 
pheasants. 

The  conviction  states,  in  the  terms  of  the  act,  that  the  plaintiff  entered 
the  close  unlawfully.  But  we  do  not  know  in  what  sense  that  word  is 
used.  The  justices  of  peace  may  have  thought  it  unlawful  to  enter  any 
close  with  the  remotest  purpose  of  killing  game ;  or  they  may  possibly 
mean  that  the  entry  was  unlawful  as  a  trespass  on  the  land  of  another.  If 
such  was  their  meaning,  we  apprehend  that  the  fact  ought  to  have  been 
averred ;  and,  if  that  ground  of  illegality  was  held  essential  to  the  offence, 
the  decision  in  Regina  v.  Corden^  4  Burr.  2'Z7%  would  prove  that  the 
absence  of  the  owner's  consent  ought  also  to  be  averred. 

Two  cases,  which  occurred  at  the  assizes  before  two  of  my  learned 
brethren,  were  cited.  Rex  v.  Gainer j  7  C.  &  P.  231 ;   Regina  v.  Davis^ 
8  C.  &  P.  759.    In  the  former,  the  indictment,  framed  on  sect.  9  of  the 
same  act,  alleged  that  three  defendants  entered  a  wood,  armed,  with  intent 
to  kill  the  game  there.     My  brother  Coleridge  held  that  the  strict  proof 
of  that  precise  intent  was  requisite,  observing  that,  though  they  intended  to 
kill  game  in  every  other  cover  in  the  county,  that  indictment  would  not  be 
proved.     It  was  not  holden,  or  even  argued,  that  the  word  there  could  be 
rejected  as  surplusage.     The  other  case  occurred  before  my  brother  Patte* 
SON,  who  held,  in  the  first  place,  that  the  arming  of  one  of  the  party  was 
•AQni     *^^^  ^^^  arming  of  all,  so  as  to  satisfy  an  indictment  on  the  same 
^    section.     This  alone  secured  the  defendants'  acquittal ;  and  there 
was  no  absolute  necessity  for  inquiring  whether  the  intent  must  be  to  kill 
game  in  the  place  entered.     But  the  learned  judge  pointed  out  the  defi* 
ciency  of  such  proof  as  fatal  to  the  prosecution.     There  are,  however, 
strong  reasons  for  dispensing  with  such  intent  in  the  description  of  the  mis- 
demeanor, which  do  not  apply  to  the  offence,  made  the  subject  of  summary 
conviction.     In  the  former  case,  the  mischief  against  which  the  act  would 
appear  to  be  chiefly  directed  is  the  danger  to  the  public  peace  produced  by 
the  assemblage  in  the  night  of  armed  numbers  in  pursuit  of  game.    The 
place  where  the  game  is  to  be  killed  is  wholly  immaterial  for  the  constitu- 
tion of  this  misdemeanor :  and  it  is  not  impossible  that  these  cases  may 
deserve  more  consideration.     But,  when  the  thing  denounced  by  law  is  the 
entry  of  a  close  for  the  purpose  of  killing  game,  the  words  of  themselves 
would  convey  to  every  ordinary  reader  the  impression,  though  they  do  not 
necessarily  purport,  that  the  intention  is  to  kill  game  there ;  and  the  proba- 
ble result  of  not  so  restricting  the  sense  of  the  clause  has  been  already 
pointed  out  as  too  monstrous  to  have  been  contemplated. 
'    The  learned  counsel,  indeed,  admitted  on  the  argument  that  the  sensn 
ought  to  be  so  restricted,  and  that  it  is  in  fact  so  restricted  by  the  very  words 
employed ;  and  hence  that  the  omission  objected  to  makes  no  difference. 
A  doubt  was  felt  on  the  bench  whether  this  admission  was  not  too  laige. 
On  reflection  we  think  it  right,  and  that  it  depends  on  the  principle  of 
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former  cases,  that,  mrhere  a  certain  act  is  made  punishable  by  summary 
conviction,  which  act  may  be  lawful  if  performed  'under  certain 
circumstances,  these  circumstances  ought  to  be  negatived  in  the    ^ 
conviction. 

None  of  us  doubt  that,  where  the  proof  roust  negative  such  circum- 
stances, the  allegation  in  the  instrument  of  conviction  ought  to  do  the  same. 
This  principle  is  well  expressed,  on  a  similar  though  not  exactly  the  same 
occasion,  in  Bsx  v.  Baines,  2  Ld.  Raym.  1265,  1269.  «  And  proceedings 
in  cases  of  this  nature,  which  are  to  deprive  a  man  of  his  freehold  in  a 
summary  way,  without  letting  him  be  tried  by  his  peers,  are  always  con- 
strued strictly,  and  never  supplied  by  intendment  of  matter  which  don'*^ 
appear  on  the  face  of  them.'' 

Our  judgment  must  be  in  favour  of  the  plaintiflf. 

Judgment  for  plaintiff. 


FINDON  V.  M'LAREN.     Feb.  1. 

To  a  plea  in  trorer  for  a  carriage,  alleging  that  it  was  taken  on  the  premises  of  B.  as  a  distress 
far  rent  due  from  him,  plaintiff  replied  that  B.  was  a  coachmaker  and  a  commission  agent 
ibr  the  sale  of  carriages,  and  exercised  that  trade  on  the  said  premises,  and  was  eiiiplojed  by 
plaintiff,  in  the  way  of  his  said  trade  and  business,  for  certain  commission,  to  expose  for  sale 
and  seU  the  carriage  on  the  said  premises,  and  plaintiff  had  delivered  the  carria-re  to  B.  for 
the  purpose  that  he  might  there  expose  for  sale  and  sell  the  same  for  plaintiff  in  the  way  of 
bis  said  trade  and  business  for  certain  commission,  and  B.  had  the  same  on  the  premises  for 
that  purpose,  and  the  same  remained  thereon  to  be  managed,  and  dealt  with,  sold  and  exposed 
fyr  sale,  as  aforesaid,  in  the  way  of  B.*s  said  trade  and  business,  and  not  otherwise,  until  the 
time  of  the  distress. 

HtkL,  that  g^oods  in  the  hands  of  a  commission  agent  for  sale  in  the  way  of  his  business  ara 
exempted  from  distress;  and  (on  special  demurrer)  that  the  exemption  was  here  sufficienUy 
pleaded. 

Trover  for  a  certain  carriage  called  a  cab,  and  for  a  cab  head  thereto 
belonging. 

L'dst  plea.  That  defendant,  as  bailiff  of  Edmund  Lee,  took  the  goods, 
on  premises  situate,  &.C.,  as  a  distress  for  rent  of  the  said  premises,  then 
due  to  Lee  from  John  Bailey,  his  tenant  thereof.     Verification. 

•Replication.  That,  before  and  at  the  time  of  the  making  of  the  p^o^x.^ 
distress,  the  said  John  Bailey  was  a  coachmaker  and  a  commission  '- 
agent  for  the  sale  of  coaches  and  carriages  for  a  certain  commission  and 
reward  to  him  therefore  paid,  and  the  trade  and  business  of  such  commis- 
sion agent  then  in  and  upon  the  said  dwelling*house  in  the  last  plea  men- 
tioned exercised  and  carried  on.  And,  the  said  J.  B.  being  such  commission 
agent  as  aforesaid,  the  plaintiff,  shortly  before  the  said  time  when,  &c.,  to 
wit  on,  &c.,  did  employ  the  said  J.  B.  in  the  way  of  his  said  trade  and 
business,  for  certain  commission  in  that  behalf,  to  expose  for  sale  and  sell 
in  the  said  dwelling-house  the  said  cab  and  cab  head  ;  and  for  that  purpose 
the  said  plaintiff,  to  wit  on,  &c.,  had  sent  and  delivered  to  the  said  J.  B. 
the  said  cab  and  cab  head  for  the  purpose  that  the  said  J.  B.  might,  in  the 
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said  dwelling-house,  expose  for  sale  and  sell  the  same  for  the  pLiintiff  a 
the  way  of  his  the  said  J.  B.'s  said  trade  and  business  for  certain  coiLinis 
sion  and  reward  to  the  said  J.  B.  payable  in  that  behalf;  and  the  said  J.  B. 
then  had  and  received  the  said  carriage  for  the  purpose  aforesaid  in  and 
upon  his  said  dwelling-house  and  premises,  and  the  same  remained  and 
continued  thereon  to  be  managed  and  dealt  with,  and  sold  and  exposed 
for  sale,  as  aforesaid,  in  the  way  of  his  the  said  J.  B.'s  trade  and  business, 
and  not  otherwise,  or  for  any  other  purpose  whatever,  from  thence  and 
until  the  making  and  levying  of  the  said  distress.  That,  whilst  the  said 
cab  and  cab  heud  were  in  and  upon  the  said  dwelling-house  and  premises 
for  the  purpose  aforesaid,  and  before  the  same  or  either  of  them  were  sold 
or  otherwise  disposed  of  by  the  said  J.  B.  in  the  way  of  his  said  trade  and 
•ftQQi     ^us^'^^^i  ^tid  before  a  ^reasonable  time  for  that  purpose  had  elapsed, 

^  the  defendant,  to  wit  at  the  said  time  when,  &c.,  of  hb  own  wrong 
seized,  &c.,  and  converted,  &c.,  which  is  the  said  grievance  in  the  declara- 
tion mentioned,  in  manner  and  form,  &c.     Verification. 

Demurrer,  assigning  for  causes :  That  the  replication  does  not  state  or 
show,  nor  can  it  be  collected  therefrom,  that  the  said  trade  and  business  of 
a  commission  agent,  carried  on  by  J.  B.  as  in  the  replication  mentioned, 
was  a  public  trade,  or  that  it  was  a  trade  ostensibly  or  otherwise  carried  on 
by  him  for  the  benefit  of  the  public,  or  one  in  which  the  public  was  in- 
terested, nor  that  it  was  a  trade  which  required,  or  in  the  carrying  on  of  which 
the  said  J.  B.  professed  or  was  accustomed  to,  or  in  which  it  was  usual  to, 
receive  coaches  and  carriages  into  the  possession  of  the  said  J.  B.,  or  to 
expose  them  for  sale  on  his  premises,  or  that  the  said  dwelling-house  was 
the  place  in  which  the  said  J.  B.  did  in  fact,  or  in  which  he  professed  or 
was  known  to,  carry  on  the  said  trade  and  business,  or  that  it  was  the  place 
in  which  coach .'S  and  carriages  were  exposed  for  sale  by  him  in  the  way 
of  his  said  business ;  and  also  for  that  the  said  replication  ought  to  have 
explained  in  what  the  trade  and  business  of  a  commission  agent  consisted, 
and  have  shown  that  persons  exercising  the  same  were  accustomed  to  receive 
the  goods  of  other  persons  into  their  possession  for  the  purpose  of  sale. 
And  also  that  the  allegation  that  J.  B.  was  a  coachmaker  is  unnecessary  to 
the  replication  and  improper,  and  one  which,  taken  in  its  connection  in 
die  said  replication,  tends  to  mislead  the  jury,  &c.  And  that  it  is  consiist- 
«nt  with  the  allegation  in  the  said  replication  that  the  sale  of  coaches  and 
•fiQ/ii    ^^''^'^o^^  ^''  commission,  as  ^carried  on  by  J.  B.,  was  not  the  public 

^  or  ostensible  trade  and  business  of  the  said  J.  B.,  but  was  merely 
ancillary  and  subordinate  to  his  trade  of  a  coachmaker,  and  exercised  only, 
in  a  private  manner  and  to  a  limited  extent ;  and  the  allegation  that  he  was 
a  commission  agent  for  the  sale  of  coaches  and  carriages  (or  a  certain  com- 
mission, &,c.  would  be  satisfied  by  proof  that  be  acted  as  such  in  a  few 
mstances,  although  it  was  not  his  professed  or  ordinary  callii^.  And  also 
that  the  said  replication  does  not  allege  that  J.  B.,  at  the  time  of  the  said 
distress,  earned  on  in  the  said  dwelling-house  the  trade  and  business  of  a 
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,  eolDmiflsicm  ageat.  And  also  that  the  replication  i$  ambiguous,  and  fails 
to  show  distinctly  and  explicitly  whether  the  trade  and  business  of  the  said 
J.  B.  consisted  in  making  or  in  selling  coaches  and  carriages,  or  that  be 
carried  on  such  trade  in  such  a  way  as  that  the  said  cab  and  cab  head 
"would  be,  under  the  circumstances,  privileged  from  distress,  or  whether  tae 
same  were  received,  or  whether  they  were,  at  the  time  of  such  distress,  on 
the  said  premises  for  the  purpose  of  being  managed  and  dealt  with  by  the 
said  J.  B.  as  a  coachmaker  or  a  commission  agent,  or  both. 
Joinder  in  demurrer. 

Lushf  for  the  defendant.  The  principles  on  which  cases  of  this  kind 
must  be  decided  are  laid  down,  and  the  authorities  reviewed,  in  Muipratt 
V.  Gregory^  1  M.  &  W.  633,  S.  C.  Tyr.  &  O.  1086 ;  (a)  and,  both  in  that 
case  and  in  JouU  v.  Jackson^  7  M.  Jt  W.  450,  it  was  the  opinion  of  the 
courts  that  the  exemptions  already  ^recognised  were  not  to  be     r-^i^Qf- 

.  exteoded.  The  only  class  of  exemptions  applicable  here,  among  ^ 
those  stated  in  Simpson  v.  Harloppj  Willes,  512,  514,(6)  is  the  second, 
consisting  of  « things  delivered  to  a  person  exercising  a  public  trade  to  be 
carried,  wrought,  worked  up  or  managed  in  the  way  of  his  trade  or  employ." 
[WiGHTMAN,  J.  What  do  you  say  is  meant  by  a  republic  trade?"]  The 
party  must  hold  himself  out  to  the  public  as  exercising  it.  They  must  kno^v 
that  the  trade  consists  in  receiving  into  possession  the  goods  of  other  per« 

.  sons.  In  Gilman  v.  EUany  3  Brod.  &  B.  75,  it  was  held  (for  the  first  time) 
that  goods  in  the  hands  of  a  faictor  for  sale  were  exempt  from  distress ;  but 
a  (actor  is  publksly  known  to  be  a  person  who  receives  goods  for  that  pur- 
pose. And  in  Adams  v.  Gram,  1  Cro.  &  M.  380,  S.  C.  3  Tyr.  326, 
pro|)erty  on  the  premises  of  an  auctioneer  employed  to  sell  it  was  held  to 
be  privileged ;  but  the  same  remark  applies  to  that  case.  Lord  Lynik 
BURST,  C.  B.,  there  referred  to  Gilman  v.  Elian,  and  said  that  <<  the  pria- 
ciple  which  applies  to  the  case  of  an  ordinary  factor,  applies  equally  to  the 
case  of  an  auctioneer."  Bayley,  B.,  expressed  himself  to  nearly  the  same 
effifct.  [WiGHTMAsr,  J.  Do  not  the  same  observations  apply  to  the  business 
of  a  commissioii  agent  for  the  sale  of  carriages  ?]  A  factor,  or  an  auctioneer, 
ia  known  to  have  goods  of  other  persons  on  his  hands  for  sale :  but  the  law 
does  not  know  that  in  the  case  of  a  commission  agent ;  and  the  replication 
here  does  not  state  it.  [Wightman,  J.  An  auctioneer  very  often  has  not 
the  goods  for  sale  on  his  premises.]  If  he  has  them  there,  *the  p^^^ 
public  know  that  they  are  on  the  premises  for  sale.  [Wightman,  J.  ^ 
It  is  the  same  when  they  see  a  carriage  in  the  rooms  of  a  commission  agent.] 
Unless  it  is  the  known  usage  of  the  trade  that  goods  should  be  on  the 
premises  for  the  purpose  of  sale,  they  are  not  privileged.  The  averments 
here  do  not  furnish  any  thing  equivalent  to  the  allegation  of  such  knowledge. 

(a)  Judgmeiit  ftffirnied  on  Ezc.  C,  Mutpraii  ▼.  Gregory,  e  M.  4c  W.  C77.    See  Gibaon  v 
Ireson,  3  Q.  B.  39. 

(b)  See  S.  C^  ai  Simpson  ▼.  Hareouri,  in  tbe  judgment  o  Bailer,  J.,  in  Gorton  t.  FaUtner 
4  T.  R.  668.    Also  Gi^oum  ▼.  Hurtt,  I  Salk.  249,  when  the  court  ueet  nearly  the  wuut 
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It  is  stated  that  (he  goods  were  sent  to  Bailey  for  the  pu-^ose  that  he  might, 
in  the  said  house,  <<  expose  for  sale  and  sell  the  same  for  the  plaintiff  in  the 
way  of  his  the  said  J.  B/s  said  trade  and  business  for  certain  commission,^' 
and  that  they  remained  on  the  premises  « to  be  managed  and  dealt  with, 
and  sold,"  &c.,  <«  as  aforesaid,  in  the  way  of  his  the  said  J.  B.'s  trade  and 
business"  at  the  time  of  the  distress ;  but  these  allegations  do  not  supply 
the  want  of  an  averment  that  Bailey  was  accustomed  to  receive  goods  for 
the  purpose  described.  The  term  <<  commission  agent"  is  not  the  subject 
of  any  known  legal  definition,  as  «  broker"  or  <<  factor"  is :  and  the  course 
of  business  with  such  an  agent  is  not  understood  by  the  court  unless 
described*  Further,  the  replication  states  Bailey  to  have  been  a  coach- 
maker  as  well  as  a  commission  agent ;  if  he  merely,  as  a  coachmaker, 
permitted  the  carriage  of  a  customer  to  stand  on  his  premises  for  the  purpose 
of  being  sold,  it  was  not  privileged :  the  replication  does  not  exclude  that 
view  of  the  case ;  and  it  lies  upon  the  plaintiff  to  make  the  exemptioa 
clear. 

Hoggins,  contri,  was  stopped  by  the  court. 

Lord  Denman,  C.  J.  I  think  this  comes  within  the  principle  of  the 
auctioneer's  case. 

^  •Patteson,  J.  The  principle  of  exemption  has  been  applied  to 

^  different  cases  from  time  to  time,  according  to  the  existing  state  of 
trade.  This  is  observed  in  the  judgment  of  Bayley,  B.,  in  Adams  v. 
Grane,  1  Cro.  &  M.  380,  S.  C.  3  Tyr.  326.  And  here,  the  purpose  fw 
which  the  goods  are  stated  to  have  been  placed  with  the  commission  ageat 
brings  the  case  within  the  exemption. 

WiGHTBiAN,  J.(a)  It  is  distinctly  stated  here  that  the  plaintiff  sent  the 
cab  to  Bailey  in  order  that  he  might  expose  for  sale  and  sell  the  same  in 
the  way  of  bis  said  business  for  commission  and  reward,  and  that  Bailey 
had  and  received  the  same  upon  his  premises  for  that  purpose,  and  the  same 
remained  thereon  to  be  managed,  dealt  with,  sold  and  exposed  for  sale  as 
aforesaid  by  Bailey  in  the  way  of  his  said  trade  and  business,  that  Is,  of  a 
commission  agent.    The  case  comes  directly  within  that  of  the  auctioneer. 

Judgment  for  plaintiff. 

r  (a)  Coltridse,  J^  had  left  Uie  oouit 
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•IN  THE  EXCHEQUER  CHAMBER.  ["898 

#      ■ 


(Error  from  the  Queen's  Bench.) 


CLARKE  V.  The  Company  of  Proprietors  of  the  LEICESTERSHIRE 
and  NORTHAMPTONSHIRE  Union  Canal.    FA.  1. 

On  demurrer  to  a  travene  of  the  return  to  a  maiMlamui,  the  defendant  may  impeach  the  validitf 

of  the  writ 
80  held  by  the  Cooit  of  Exchequer  Chamber,  aflirming  the  judgment  of  the  Court  of  Queen'e 

Bench. 

Mandamus,  calling  upon  the  company  to  establish  a  uniform  rate  of  tolls 
along  the  whole  line  of  their  canal,  or  to  equalize  (as  in  the  writ  was  spe- 
cified) the  rate8(a)  on  coals  and  coke  carried  on  the  canal  navigation  from 
Leicester  to  Market  Harborough,  and  from  Leicester  to  Gumley.  The 
<M>mpany  made  a  return ;  and  the  prosecutor  pleaded  three  pleas  traversing 
matters  of  fact  alleged  in  the  return.  To  each  of  these  the  company 
demurred.  The  ground  of  demurrer  stated  on  the  paper  books  was  that 
the  company  are  not  bound  under  their  acts  of  parliament,  (33  G.  3,  c.  98 ; 
45  G.  3,  c.  Ixxi.,  local  and  personal,  public,  and  50  G.  3,  c.  cxxii.,  local 
and  personal,  public,)  or  otherwise,  to  make  an  equal  rate.  The  prosecutor 
joined  in  demurrer,  praying  judgment  and  a  peremptory  writ. 

The  demurrer  was  argued  in  the  Court  of  Queen's  Bench,  in  Michaelmas 
term,  1841,(6)  by  Manningj  •Serjt.,  for  the  defendants,  and  Pea-  r^mqact 
cock  for  the. crown.  Peacock  contended  that  the  defendants  must  '• 
be  taken  to  admit  on  the  record  that  they  had  made  a  false  return  ;  and, 
having  done  so,  they  could  not  argue,  as  they  proposed  in  effect  to  do,  that 
the  mandamus  was  bad.  He  also  discussed  the  substantial  question  raised 
by  the  pleadings. 

In  Hilary  term,  (January  19th,)  1842,  Lord  Denman,  C.  J.,  delivered 
the  judgment  of  the  court,  in  which,  after  stating  the  ground  of  the 
demurrer  to  be  <<  that,  supposing  the  facts  stated  by  the  prosecutor  in  his 
traverse  to  be  admitted,  enough  appears  in  the  return  unanswered  to  pre- 
vent him  from  having  the  peremptory  writ,"  and  after  observing  that  <<  this 
depends  on  the  construction  of  the  first  and  last  of  the  acts  of  parliament," 
he  proceeded  to  show  that  the  acts  did  not  warrant  imposing  either  oF  the 
alternatives  stated  in  the  mandamus :  and  judgment  was  given  for  the 
defendants. 

The  words  of  adjujdication  were  <<  that  the  said  several  pleas  and  tra- 
yerses  of  the  said  Thomas  Clarke  by  him  firstly,  secondly  and  thirdly  above 
pleaded,  and  the  matters  therein  contained,  in  manner  and  form  as  the  same 
are  above  pleaded  and  set  forth,  are  not  sufficient  in  law  for  the  said  T. 

(a)  See  general  reguhtiona  on  this  aubject,  introduced  by  atat  8  &  9  VicL  c.  38. 

(6)  November  10th.    Before  Lend  I>enoian,  C.  J.,  WUliama»  Coleridge,  and  Wightman,  Ji. 
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Clarke  to  have  a  peremptory  writ  of  mandamus  in  this  behalf;"  anc  i  «m 
considered  that  the  defendants  should  depart  without  day,  and  should 
recover  against  T.  Clarke  the  sum,  &c.,  for  their  costs  by  them  laid  out,  &&, 
in  defending  their  suit  in  this  behalf,  according  to  the  form  of  the  sta- 
tute, &c. 

Error  was  brought  in  the  Exchequer  Chamber ;  and  »the  detend- 
-l    ants  joined  in  error.    The  case  was  argued  in  Hilary  and  Easter 
vacations,  1843.  (a) 

Peacock^  for  the  crown,  contended  that  the  traverse  to  a  return,  undd 
Stat.  9  Ann.  c.  20,  s.  2,  was  analogous  to  an  action  for  a  false  return,  in 
which  action  the  validity  of  the  mandamus  could  not  be  questioned  ;  Graoi 
V.  Pope^  1  Ld.  Ray.  125,  1*26 :  that  the  regular  course,  if  the  defendants 
objected  to  the  mandamus,  would  have  been  to  move  for  a  concilium :  u 
that  case,  if  they  had  succeeded,  the  costs  would  have  been  in  the  discre* 
lion  of  the  court,  whereas,  on  demurrer,  the  party  succeeding  is  entitled  to 
costs  absolutely  by  stat.  9  Ann.  c.  20,  s.  2 ;  so  that,  if  the  defendants  wefe 
let  in  to  question  the  mandamus  in  this  state  of  the  pleadings,  they  woold 
gain  an  advantage  by  having  made  a  false  return.  [Parke,  B.  If  the  writ 
is  bad,  can  we  award  a  peremptory  mandamus?]  Stat.  9  Ann.  c  20,  s.  2, 
enacts  that  the  prosecutor,  if  successful,  shall  recover  his  damages  and 
costs,  as  in  an  action  for  a  false  return,  «<  and  a  peremptory  writ  of  maii> 
4amus  shall  be  granted  without  delay,  for  him  or  them  for  whom  judgment 
shall  be  given,  as  might  have  been,  if  such  return  had  been  adjudged 
in8utficient."(6)  But  the  peremptory  mandamus  is  no  part  of  the  judgment 
of  this  court ;  the  judgment  here  would  be  only  «« quod  recuperet,"  and  it 
would  be  for  the  Court  of  Queen's  Bench  to  decide,  if  the  cause  weie 
remitted  to  them,  whether  a  peremptory  mandamus  ^should  issue  or 
^  not.  Rex  v.  The  MargaU  Pier  Company^  3  B.  &  Aid.  220,  may 
be  cited  for  the  defendants :  but  the  question  there  did  not  arise  on  a  tra« 
verse ;  and  Green  v.  Pope  was  not  cited.  (He  also  contended,  on  the  prin- 
pipal  ground  of  objection,  that  the  mandamus  was  good.) 

Mannings  Serjt.  contrl,  contended  that  this  was  a  correct  mode  of  bring* 
ing  the  validity  of  the  writ  before  the  court ;  and  he  stated  that  the  pleadings 
had  been  shaped  by  the  defendants  for  the  express  purpose  of  taking  the 
opinion  of  a  court  of  error  on  this  point,  in  the  event  of  the  Court  of 
Queen's  Bench  holding  the  writ  good  ;  and  that,  unless  the  writ  was  good, 
a  peremptory  mandamus  could  not  issue.  He  observed  that  Green  v.  Pope 
Tvas  not  strictly  in  point,  the  question  there  having  arisen  in  an  action  in  the 
Common  Pleas  for  a  false  return.  It  did  not  appear  in  that  case  that  tht 
jnandamus  would  not  have  been  held  good,  if  discussed.  Manming  also 
l^lied  upon  Rex  v.  The  Margate  Pier  Company. 

Peacock  was  heard  in  reply.  Cur,  adv,  vuU^ 

.     (a)  Febniaiy  lii  and  H  befem  TioM  C.  J.,  EnUiM  and  Cmmt*!!,  Jk,  a«d  Lord  Afcn 
ger,  C.  B.,  Parke,  Aldenon,  and  Rolfe,  Bs.     May  12Ui,  befim  Tindal,  C.  J.,  Enkioe  mbH 
Cresswell,  JiL,  and  Farke,  Alderaon,  and  Rolfe,  Bs. 
.  <^)  See  at  to  Hua  ciauae,  JUfgina  ▼.  Gtnemon  ef  DarUngUm  Sthooly  ant^  683,  719. 
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TiNDAL,  C.  J.y  now  delivered  the  judgment  of  the  court 

This  was  a  writ  of  error  upon  a  judgment  given  by  the  Court  of  Queen's 
Bench  in  favour  of  the  defendants.  The  prosecutor  had  sued  out  a  man- 
damus,  directed  to  the  Canal  Coropany,  commanding  them  to  make  an 
^uniform  rate  of  tolls  along  the  whole  line  of  the  canal  described  r^Qf^n 
in  the  mandamus,  or  that  they  should  demand  and  take  only  the  ^ 
certain  amount  of  toll  therein  also  specified.  To  this  mandamus  the  defend- 
ants had  made  their  return ;  and  the  prosecutor  had  traversed  several  of  the 
facts  stated  in  such  return.  And,  upon  a  demurrer  to  the  traverse,  the  Court 
of  Queen's  Bench  have  given  judgment  for  the  defendants  upon  the  ground 
that  the  matter  disclosed  in  the  writ  itself  was  insufficient  to  support  such  writ. 
Upon  the  argument  before  us  it  was  objected  on  the  part  of  the  plaintiff  in 
error  that  at  this  stage  of  the  proceedings  it  was  not  open  to  the  defendants 
to  fall  back  upon  the  writ  of  mandamus  and  rely  upon  any  insufficiency  of 
the  writ  itself;  and  the  case  of  Green  v.  Pope^  1  Ld.  Raym.  125,  126,  was 
relied  upon  as  an  authority  for  that  point.  The  case  cited,  however,  differs 
entirely  from  that  which  is  before  us.  The  case  cited  was  that  of  an  action 
brought  in  the  Court  of  Common  Pleas  for  a  false  return  to  a  mandamus 
issued  out  of  the  king's  bench :  and  all  that  is  observed  by  the  court  upon 
that  objection  being  made  was,  that  the  question  whether  a  mandamus  would 
Fie  or  not  was  not  before  the  court,  for  that  it  must  be  taken  pro  confesso 
that  the  mandamus  had  been  granted  and  that  a  false  return  had  been  made, 
and  in  that  case  the  plaintiff  would  have  been  entitled  to  damages  only,  not 
to  a  peremptory  mandamus,  as  he  would  have  been  if  an  action  had  been 
brought  in  the  King's  Bench ;  in  which  court,  however,  if  the  first  manda* 
mus  was  defective,  no  peremptory  mandamus  would  have  gone.  But  here 
we  are  called  upon  to  say  whether  the  Court  of  Queen's  Bench  had  authority 
to  grant  the  mandamus  which  is  set  out  upon  •the  record  itself:  and  j-»q^q 
the  case  of  Rex  v.  The  Margate  Pier  Company,  3  B.  &  Aid.  220,(«)  ^  ^ 
we  think  a  decisive  authority  that  such  question  may  be  raised  in  any  stage 
of  the  proceedings.  And,  upon  the  question  whether  the  writ  of  manda- 
mus does  or  does  not  upon  the  face  of  it  disclose  a  legal  ground  of  com- 
plaint, as  we  agree  in  the  conclusion  at  which  that  court  has  arrived,  it  will 
be  unnecessary  to  do  more  than  to  state  shortly  the  view  we  take  of  the 
mandatory  part  of  the  writ  when  compared  with  the  provisions  of  the  sta- 
tutes on  which  it  professes  to  be  founded. 

(His  lordship  then  discussed  the  clauses  of  the  mandamus,  and  stated 
the  opinion  of  the  Court  of  Error,  concurring  with  that  of  the  court  below.) 

We  therefore  think  that,  by  reason  *of  the  insufficiency  of  the  writ,  judg' 
ment  should  be  given  for  the  defendants  in  erroK 

Judgment  affirmed. 

(a)  See  Regina  ▼.  Leeward,  1  Q.  B.'616. 
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CtM  for  obttroctiiig  a  right  of  way  between  two  ipedfied  tennmi  over  a  don  called  the  Te^ 
W06  Walk.  The  way  waa  rbimad  as  appuitenant  to  a  mesuage,  in  general  tenm^  widiott 
reference  to  any  obligation  to  repair.  On  the  trial  of  an  iarae  joined  on  a  travene  of  tfat 
light  of  way,  ^  easement  proved  was  a  right  to  pass  forwards  and  backwaids  over  eveiy 
part  of  the  close,  and  not  merely  between  the  termini  specified  in  the  declaration ;  and  it  wu 
shown  that  the  easement  was  enjoyed  under  a  grant  thereof  to  D.,  his  hetra,  tenants^  and 
assigns,  and  to  certain  other  persons,  *^  he,  they  and  every  of  them,  finom  time  to  time,  co»- 
tributing  and  paying  a  ratable  share  and  proportion  towards  repairing  and  amending  the 
Terrace  Walk." 

HeU  no  variance,  the  easement  proved  being  only  larger  than  the  easement  alleged,  and  not 
difierent  in  kind. 

Held,  also,  that  the  obligation  to  repair  was  not  in  the  nature  of  a  condition  precedent,  and  need 
not  be  alleged  in  the  declaration. 

The  easement  was  granted  in  1675 ;  there  was  evidence  that,  for  ten  yean  next  befixe  the 
commencement  of  the  action,  part  of  the  way  claimed  had  become  public 

Hdd,  not  necessary  to  state  in  the  declaration  that  such  part  had  become  pubtic 

Case.  The  first  count  stated  that  platntiff,  before,  &c.,  was,  and  still  is, 
lawfully  possessed  of  a  certain  messuage,  &c.,  and  by  reason  thereof,  during 
all  the  time  aforesaid,  ought  to  have  had,  and  still  of  right  ought  to  have, 
a  certain  way  from  and  out  of  the  said  messuage,  &c.,  unto,  into,  through 
and  over  a  certain  street,  &c.,  called  Buckingham  street,  and  from  and  out 
of  the  said  street,  through  a  certain  iron  gale  there,  unto,  into,  through, 
over  and  along  a  certain  close,  situate,  &c.,  called  Terrace  Wallc,  and  from 
and  out  of  the  said  last  mentioned  close  unto  and  into  a  certain  erection  or 
building  called  the  Water  Gate,  and  so  back  again,  from  and  out  of  the 
last  mentioned  erection,  &c.,  unto  and  into  the  said  close  called  the  Ter« 
race  Walk,  as  aforesaid  ;  and  from  and  out  of  the  said  last  mentioned  close, 
through  the  said  iron  gate,  unto,  into,  through  and  over  the  said  street  called 
Buckingham  street,  as  aforesaid,  unto  and  into  the  said  messuage,  so  in  the 
possession  of  plaintiff,  to  go,  return,  pass  and  repass  on  foot,  at  all  reason- 
able times  of  the  day,  at  his  free  will  and  pleasure,  as  to  the  said  mes- 
suage, &c.,  appertaining ;  yet  defendant,  well  knowing,  &c.,  but  wrongfully 
^1^^^  -  contriving, &c.,  whilst  plaintiff  wasso  possessed,  &c.,  to  *wit  on,  &c., 
^  and  divers  other  days,  &c.,  and  at  all  reasonable  times  of  the  day, 
wrongfully,  &c.,  caused  and  procured  the  said  iron  gate  to  be  locked, 
chained  and  fastened,  and  kept  and  continued,  &c.,  to  wit,  from  thence 
hitherto,  and  put  up  rails,  &c.,  and  kept  and  continued,  &c. ;  and  thereby 
during  all  the  time  aforesaid  the  said  way  was  and  still  is  greatly  obstructed; 
and  plaintiff  by  means  thereof  could  not,  during  the  time  aforesaid,  &c^ 
nor  can  he  now,  have  or  enjoy  his  said  way  as  he  of  right  ought  to  have 
done,  &c. 

The  second  count  claimed  the  same  right  of  way  as  in  the  first  count, 
with  the  addition  of  ^  right  of  going  through  the  Water  Gate  into  and  upon 
a  certain  public  an(j[  navigable  river  there,  to  wit  the  river  Thames,  and  back 
again.  ,   '^^ 
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The  third  count  ciaimed  a  similar  right  of  way  as  in  the  first  count,  unto 
and  into  the  western  portion  of  the  Water  Crate. 

Fourth  count.  That  plaintiffy  before  and  at  the  time,  &c.,  was,  &c.,  and 
still  is,  possessed  of  another  messuage,  &c. ;  and  by  reason  thereof  plaintiflT, 
during,  &c.,  ought  to  have  had  and  still  of  right  ought  to  have  the  free 
liberty,  &c.,  for  him,  his  heirs,  tenants  or  assigns,  with  others  the  inhabitants 
of  certain  premises  called  the  York  House  and  the  grounds  thereof,  of  passing 
and  repassing  on  foot,  at  all  reasonable  times  of  the  day,  from  and  out  of 
the  last  mentioned  messuage,  &c.,  unto  and  into  Buckingham  street,  and 
from  and  out  of  the  last  mentioned  sfreet  unto  and  into  a  certain  close 
called  the  Tarris  Waike,  and  of  walking  there,  and  of  passing  and  repass- 
ing into  and  upon  a  certain  erection,  &c.,  called  the  Water  Gate,  next  the 
river  of  Thames,  at  his  and  their  free  will  and  pleasure,  as  to  the  said  last 
^mentioned  messuage,  &c.  appertaining ;  yet  defendant,  &c.,  on,  r-^fu^ 
&c.,  wrongfully  placed,  &c.,  posts,  &c.,  before  and  at  the  entrance  '- 
of  the  Water  Gate,  and  thereby  prevented  plaintiff  from  entering  the  same, 
and  kept  and  continued,  &c. 

Fifth,  sixth  and  seventh  counts.  The  fifth  and  seventh  were  similar  to 
the  first  and  third,  but  claimed  the  right  of  way  from  the  messuage  on  to 
the  Terrace  Walk,  without  mentioning  Buckingham  street :  the  sixth  count 
was  the  same  as  the  seventh,  except  that  it  claimed  the  right  with  respect 
to  the  eastern,  instead  of  the  western,  portion  of  the  Water  Gate. 

First  plea,  to  all  but  the  third  and  sixth  counts.  Not  guilty.  Issue 
thereon.(a) 

Second  plea,  to  the  first  count,  traversing  the  right  of  way  claimed  in 
that  count.    Issue  thereon. 

Third  plea,  to  the  first  count,  that  plaintiff  was  not  possessed  of  the 
messuage.    Issue  thereon. 

Fourth  plea,  to  the  second  count,  traversing  the  right  of  way  claimed  in 
that  count.     Issue  thereon. 

Fifth  plea,  to  the  second  count,  that  plaintiff  was  not  possessed  of  the 
messuage.    Issue  thereon. 

Sixth  plea,  to  the  fourth  count,  traversing  the  liberty  in  that  count  alleged. 
Issue  thereon. 

Seventh  plea,  to  the  fourth  count,  as  to  the  placing  one  of  the  gates 
before  the  Water  Gate :  that  the  grievances  were  committed  afler  the  passing 
of  an  act,  29  G.  2,  c.  90,  «<  to  enable  the  proprietors  and  inhabitants  of 
houses  in  York  Buildings,*'  &c.,  <<  to  make  and  levy  a  rate  on  themselves, 
sufficient  to  answer  the  expense  of  rebuilding  or  repairing  of  the  Terrace 
Walk  and  Water  •Gate,"  &c.,  *<  and  for  keeping  the  same  in  repair 
for  the  future :"  that  a  committee  (appointed  as  was  stated  in  the  *> 
plea)  of  inhabitants,  &c.,  being  trustees  for  executing  the  act,  set  up  the 
gate  to  prevent  nuisances,  &c. :  and  that  an  officer  called  the  terrace  keeper. 


(a)  The  imiim  on  the  firat,  third,  fifth,  eeyenth,  eighth,  tenth,  and  twelfth  pleai  mm  noC 
arterial,  thoae  pleee  being  abandoned  at  the  trial. 
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appoi.ited  by  the  trustees^  always  had  a  key  of  the  gate  for  the  use  of  plaintiflT^ 
&c.,  as  often  as  he  or  they  have  had  occasion  to  pass,  &c.,  and  bath  always 
Unlocked,  &c.,  as  often  as  requested.  Verification.  Replication,  traveising 
the  nomination  and  appointment  of  the  trustees.    Issue  thereon* 

Eighth  plea,  to  the  fourth  count,  that  plaintiff  was  not  possessed  of  the 
messuage.    Issue  thereon. 

Ninth  and  tenth  pleas,  to  the  fifth  count,  and  eleventh  and  twelfth  pleas, 
to  the  seventh  count,  rcipectively  traversing  the  right  of  way  and  the  plaio- 
tifl*'s  possession  of  the  messuage,  &c.,  in  those  counts  re^>ectively  men- 
tioned.   Issues  thereon.(a) 

On  the  trial,  before  Wightman,  J  ,  at  the  Middlesex  sittings  after  Klaiy 
term,  1844,  it  appeared  that  the  plaintiff  was  the  owner  of  the  house  No. 
15,  Buckingham  street,  Adelphi,  abutting  upon  the  Terrace  Walk,  and 
that  he  claimed  the  right  of  way  set  out  in  the  declaration  as  appurtenant 
to  the  house,  which  he  purchased  in  1836.  He  proved  a  user  of  the  way 
claimed  ever  since  that  time ;  he  also  proved  that  he  was  the  representative, 
in  respect  of  the  said  house,  of  one  Philip  Doughty,  and  put  in  a  grant, 
dated  March,  1675,  containing  the  following  words.  ^<  Together  with  the 
free  liberty,  use,  benefit  and  privilege,  for  him  the  said  Philip  Doughty, 
•onQi  ^^  heirs,  tenants  or  assigns,  with  *other  the  inhabitants  of  York 
-I  House  and  grounds,  of  the  Tarris  Walke  of  the  Water  Gate  next 
the*  river  of  Thames,  he,  they  and  every  of  them,  from  time  to  time,  con- 
tributing and  paying  a  ratable  share  and  proportion  towards  repairing  and 
amending  the  same,  with  others  who  shall  have  the  benefit  thereof,"  &c. 
It  was  not  shown  that  the  plaintiff  had  ever  been  called  on  to  contribute 
towards  the  repairs,  or  that  any  repairs  had  been  required.  In  1675,  Buck- 
ingham street  was  not  built.  The  property  in  the  Terrace  Walk  was,  by 
Stat.  29  G.  2,  c.  90,  vested  in  trustees  for  the  purpose  of  raising  a  fund  for 
(ceeping  it  in  repair.  No  evidence  was  given  in  support  of  the  seventh 
plea.  It  appeared  that  Buckingham  street  had,  for  the  last  ten  years,  beta 
used  as  a  public  highway ;  but  there  was  no  evidence  of  its  having  been  so 
used  at  any  earlier  period.  It  was  argued,  for  the  defendant,  that  the  right 
pf  way  claimed  by  the  plaintiff  in  the  first,  second,  and  fourth  counts  was 
merged  in  the  public  way  across  Buckingham  street,  and  that  those  counts 
were  therefore  not  supported.  The  learned  judge  was  of  that  opinion,  and 
directed  a  verdict  for  the  defendant  upon  the  issues  on  the  second,  fourth, 
and  sixth  pleas,  reserving  leave  to  the  plaintiff  to  move  to  enter  a  verdict 
thereon.  It  was  also  objected  that  the  right  proved  was  not  a  right  of 
way,  but  a  right  to  use  the  walk  for  pleasure  only,  and  was  therefore 
improperly  stated  in  the  declaration  ;  and,  further,  that  the  grant  was  con* 
ditional  only  upon  the  grantee's  contributing  to  the  repairs,  and  therefore 
that  the  plaintiff  ought  in  his  declaration  to  have  averred  performance  of 
the  condition.     The  learned  judge  overruled  these  objections,  but  reserved 

,    (a)  There  wai  a  Uiirteentfa  plea,  to  the  thiid  and  «xth  connta,  and  an  hmm  ihmoan,  iflC 
here,  on  which  the  defendant  had  a  teidict. 
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leave  to  the  defeodant  to  move  to  enter  a  verdict  upon  the  issues  raised 
upon  ihe  ninth  and  eleventh  pleas,  on  which,  and  also  on  the  issues  raised 
on  the  first,  *third,  fifih,  seventh,  eighth,  tenth  and  twelfth  pleas,  r^nf^ 
the  verdict  was  for  the  plaintiff.  '- 

In  Easter  term,  1844,  Piatt  obtained  a  rule  to  show  cause  why  the  verdict 
on  the  issues  raised  upon  the  fifth  and  seventh  counts  should  not  be  entered 
for  the  defendant ;  and  Sir  W.  W,  Follettj  solicitor-general,  obtained  a  rule 
to  show  cause  why  the  verdict  on  the  issues  raised  on  the  first,  second  and 
fourth  counts  should  not  be  entered  for  the  plaintiiT. 

Ogk  now  showed  cause  against  the  defendant's  rule.  The  grantee  of  a 
right  of  way,  granted  on  condition  that  he  keeps  the  way  in  repair,  is  not, 
in  pleading  the  right  of  way  against  a  wrong-doer  or  mere  stranger,  bound 
to  show  the  condition,  but  may  claim  the  right  generally :  and  it  appears 
from  1  Chit.  Pkading^  395,  7th  ed.  1844,  that  he  may  do  so  even  in  de» 
daring  against  the  owner  of  the  soil.  In  practice  the  grantee  never  does 
aet  out  such  a  condition  in  declaring  against  a  stranger,  though  the  obliga- 
tion of  keeping  the  way  in  repair,  in  the  absence  of  express  provision  for 
repair,  falls  upon  the  grantee  and  not  upon  the  grantor;  as  it  is  said  in 
Pomfret  v.  Bicrofly  1  Saund.  322 :  «  As  in  the  case  where  I  grant  a  way 
over  my  land,  I  shall  not  be  bound  to  repair  it,  but  if  I  voluntarily  stop  it, 
an  action  lies  against  me  for  the  misfeasance."  And  Mr.  Serjt.  Williams, 
in  note  (3)  on  this  passage,(a)  after  observing  that  the  principle  is  recog- 
nised in  Taylor  v.  White/iead^  2  Doug.  745,  748,  proceeds,  <*  For  by  the 
common  law,  he  who  has  the  use  of  a  thing,  as  in  this  case  the  grantee  of 
a  way,  ought  to  repair  it."  [Coleridge,  J.  That  is  not  a  condition  inci- 
dent by  law  to  the  grant  of  a  right  of  way ;  it  is  not  even  an  obligation  to 
which  the  •grantee  is  subject ;  it  is  no  more  than  this,  that,  if  he  ^,q-^ 
wants  the  way  to  be  repaired,  he  must  repair  it  himself.]  There  is  t- 
nothing  in  the  present  case  to  show  that  the  plaintiff  was  liable  to  repair. 
That  question  never  arose ;  for  the  defendants  abandoned  their  special  plea 
to  the  fourth  count.  That  plea  was  founded  on  stat.  29  G.  2,  c.  90 ;  and 
no  evidence  was  oflered  to  support  the  affirmative  of  the  issue  taken  on  the 
traverse  in  the  replication.  As  the  case  now  stands,  it  does  not  appear  that 
the  way  was  out  of  repair,  nor  that  the  plaintiff  had  ever  been  called  on  to 
contribute  to  repairs. 

The  defendant  also  contends  that  this  is  not  a  right  of  way  at  all,  but  a 
mere  privilege  for  the  plaintiff,  like  the  other  tenants,  to  walk  on  the  terrace, 
contributing  also,  like  them,  to  the  repairs.  What  is  the  easement  granted 
by  the  deed  but  a  right  of  way  ?  How  otherwise  could  it  be  described  in 
pleading  i  Besides,  the  evidence  of  user  is  such  as  entitles  the  plaintiff  to 
a  verdict  independently  of  the  deed. 

Peacackf  contra.  If  this  be  a  right  of  way,  it  is  a  right  only  of  using  the. 
way  for  the  purpose  of  passing  from  terminus  to  terminus,  and  not  of  walk- 
ing for  pleasure  between  the  intermediate  points.    But  the  right  is  in  fact 

(a)  I'Wnif.  Saund.  3S2,  c.  6th  ed 
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one  of  a  kind  altogether  different  It  is  like  the  privilege  which  the  buildci 
of  a  square,  who  reserves  the  centre  for  a  garden  common  to  all  the  houses, 
grants  to  the  owners  and  tenants  of  the  houses  of  walking  about  the  garden 
on  condition  of  keeping  it  in  order.  [Colebidge,  J.  The  allegation  maybe 
smaller  than  the  proof.  Has  not  the  inhabitant  of  the  square  a  right  to  cross 
the  square,  included  in  his  right  to  walk  about  the  square  ?]  If  that  be  so, 
each  inhabitant  is  entitled  to  repair  the  terrace  walk;  Pomfrd 

^J  V.  *Ricrqft^  1  Saund.  321.  [Coleridge,  J.  He  would,  but  for  the 
stipulations  in  the  local  act,  vesting  both  the  property  and  the  right  to  repair 
in  trustees.]  The  privilege  actually  vested  in  the  plaintiff,  according  to 
his  case,  does  not  extend  to  such  a  right  of  way  as  he  has  claimed  :  it  is 
a  right  of  a  different  kind.  One  who  has  a  right  of  way  over  my  land  to 
close  A.  may  not  use  it  as  a  way  to  close  B.  [Lord  Denbiian,  C.  J.  The 
right  as  pleaded  is  unlimited,  to  walk,  pass  and  repass  at  his  and  their  free 
will  and  pleasure ;  there  is  nothing  said  about  the  particular  occasions  of 
walking :  that  is  an  exact  description  of  the  use  which  parties  make  of  such 
a  terrace.  Wightman,  J.  Does  it  not  come  to  this,  that  he  has  a  right  of 
way  over  every  part  of  the  land  in  question  ?](a) 

Secondly,  the  grant  of  the  right  was  conditional,  and  the  condition  ought 
to  have  been  set  forth  in  the  declaration ;  the  defendants  might  then  have 
pleaded  non-performance.  Thus,  in  covenant  against  a  lessee  for  not 
repairing,  under  a  covenant  by  him  to  repair,  the  lessor  allowing  and  assign* 
ing  him  timber  for  the  repairs,  the  lessor  must  aver  in  his  declaration  that 
he  was  ready  to  allow  and  assign  him  timber  sufficient  for  the  purpose ; 
JTiomas  v.  CadwaUadery  Willes,  496.  The  distinction  taken  in  that  case 
between  mutual  covenants  and  conditional  grants  is  considered  in  Piatt  on 
Covenants,  Part  I.  ch.  2,  sect.  v.(i)  It  is  there  said,  p.  75,  «>  Further,  if  a 
lessee  for  years  covenants  to  repair,  provided  always,  and  it  is  agreed  that 
the  lessor  shall  find  great  timber,  &c. ;  this  makes  a  covenant  on  the  part 
of  the  lessor  to  find  great  timber,  by  the  word  agreed;  and  it  will  not  be  a 
•Q101  qualification  •of  the  covenant  of  the  lessee.  But  if  the  lessee  cove- 
■1  nants  to  repair,  provided  always  that  the  lessor  shall  find  great 
timber,  without  the  word  agreed^  this  proviso  shall  not  make  any  covenant 
on  the  part  of  the  lessor,  but  it  shall  be  only  a  qualification  of  the  covenant 
of  the  lessee."  Here  there  is  not  the  word  «  agreed,"  nor  any  other  word 
of  covenant,  so  that  if  this  is  not  a  condition,  the  trustees  have  no  means 
of  compelling  the  plaintiff  to  contribute  to  the  repairs.  [Patteson,  J.  Do 
you  say  he  ought  to  have  averred  that  he  was  always  ready  and  willing  to 
contribute?]  Perhaps  he  ought;  at  all  events  he  ought  to  have  pleaded 
the  right  as  belonging  to  himself  and  the  other  inhabitants,  he  and  they 
contributing  to  the  repairs.  [Coleridge,  J.  That  raises  the  question 
whether  this,  if  a  condition,  was  a  condition  precedent ; .  if  it  was,  the 
declaration  must  show  performance  or  excuse  non-performance.     Suppose 

(a)  See  Ehoood  ▼.  BuUock,  anti,  pp.  883,  409. 

(6)  See  alio  the  ceiee  collected  at  p.  87  of  the  mine  wOi^fc. 
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the  defendant  to  traverse  the  allegation  of  performance,  would  not  such  an 
issue  be  immaterial,  as  between  the  grantee  and  a  stranger?  Patteson,  J. 
This  is  very  different  from  a  right  of  way  with  a  qualification  that  the  party 
iihaU  pay  a  penny  every  time  he  uses  the  way :  there  he  may  not  use  the 
Tray  till  he  pays  the  penny,  (a)  Here  he  can  have  to  contribute  to  repairs 
only  when  repairs  are  necessary ;  in  the  mean  time  he  has  a  right  to  use  the 
^ay  without  paying  any  thing.  This,  therefore,  is  a  condition  subsequent.] 
The  trustees  would  have  no  means  of  enforcing  contributions.  [Wightman,  J. 
There  is  the  word  <<  paying ;"  would  not  that  raise  a  covenant  in  law }]  It 
is  said  in  Piatt  on  Covenant^*,  p.  37,  Part  I.  ch.  2,  sect,  ii.,  that  an  action 
will  not  lie  where  there  is  •a  proviso  only,  and  no  express  covenant.  ^ 

Here  there  is  no  covenant  that  would  run  with  the  land.    [Wight-     *- 
MAN,  J.    Why  should  it  not  run  with  the  land  and  the  easement  f]    The 
grantor  could  not  have  sued  for  non-repair;  and  the  trustees,  who  are 
strangers  to  the  deed,  have  no  means  of  enforcing  contributions  but  by 
excluding  the  party  till  he  contributes. 

Lord  Denman,  C.  J.  I  think  there  is  no  doubt  in  this  case.  Taking  the 
right,  as  Mr.  Pectcock  suggests,  to  be  like  the  right  of  the  inhabitants  of  a 
square  to  walk  in  the  square  for  their  pleasure,  they  paying  the  necessary 
rates  for  keeping  it  in  order,  I  cannot  doubt  that,  if  a  stranger  were  to  put 
a  padlock  on  the  gate  and  exclude  one  of  the  inhabitants,  he  might  complain 
of  the  obstruction,  and  a  stranger  would  not  be  permitted  to  say  that  the 
plaintiflPs  right  was  only  conditional.  Such  a  question  might  arise  under 
other  circumstances,  but  not  under  the  circumstances  now  before  us. 

Patteson,  J.  I  do  not  understand  the  distinction  that  has  been  contended 
for  between  a  right  to  walk,  pass  and  repass  forwards  and  backwards  over 
every  part  of  a  close,  and  a  right  of  way  from  one  part  of  the  close  to 
another.  What  is  a  right  of  way  but  a  right  to  go  forwards  and  backwards 
from  one  place  to  another  i  As  to  the  other  point,  I  cannot  see  any  thing 
in  this  grant  at  all  resembling  a  condition  precedent.  If  repairs  were  to 
become  necessary,  and  the  grantee,  being  called  upon  to  contribute,  refused,, 
I  do  not  kn'ow  whether  that  would  or  would  not  effect  a  forfeiture ;  but  the 
liability  is  not  such  a  qualification  as  need  be  alleged  in  this  declaration. 

^Coleridge,  J.  The  defendants  have  relied  on  two  objections.  ^ 
First,  that  the  plaintiff  in  his  declaration  has  incorrectly  described  '• 
bis  right  as  a  right  of  way,  whereas,  in  fact,  it  is  a  larger  easement.  There 
would  be  a  good  objection  on  the  ground  of  variance  if  the  easement  claimeQ 
were  inconsistent  with,  or  different  from,  the  easement  proved ;  but,  if,  as 
in  the  present  case,  the  thing  granted  is  only  larger  than  the  thing  claimed^, 
and  is  not  different  in  kind,  it  is  well  known  that  the  allegation  may  be  less 
than  the  proof,  if  the  matter  alleged  be  included  in  the  matter  proved.  The 
other  objection  is,  that  the  right  claimed  is  imperfectly  described  in  the 
declaration,  inasmuch  as  it  is  claimed  generally,  whereas  it  is,  in  fact, 
conditional.     That  would  be  true  only  if  the  condition  were  precedent :. 

(a)  8eo  Lovdaee  ▼.  ReynoUU,  Cro.  EUz.  646,  563;  Paddoekr.  Forrtttfr„3  HL  dt  Or.  903^ , 
VOL.  VI.  65 
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bnt,  if  the  condition  here  was  precedent,  the  plaintiflf  must  not  only  have  se 
it  forth  in  his  declaration,  he  roust  also  have  pleaded  performance  or  some* 
thing  rendering  the  allegation  of  performance  unnecessary.  Here  the  necessity 
for  repairs  may  never  have  arisen.  I  think  the  obligation  relied  upon  was 
not  a  condition  precedent :  whether  it  is  a  condition  at  all  it  is  not  necessaiy 
to  determine. 

WiGHTMAN,  J.  I  also  am  of  opinion  that  this  rule  must  be  discharged. 
The  right  proved  in  evidence  is  a  right  of  passage  backwards  and  forwards 
over  every  part  of  the  close :  the  right  claimed  is  less  than  this,  but  is  included 
in  it,  being  a  right  of  way  from  one  part  of  the  close  to  another.  That  is 
not  objectionable  on  the  ground  of  variance.  As  to  that  which  is  called  a 
condition,  is  it  an  obligation  in  the  nature  of  a  condition  precedent,  or  of  a 
condition  subsequent  ?  Clearly  not  of  a  condition  precedent,  for  the  reasons 
•oiM  ®^*^^^  ^y  "^y  'brother  Coleridge.  And  if  it  be  in  the  nature  of  a 
-*  condition  subsequent,  it  is  not  necessary  to  aver  it ;  Gray's  Cax^ 
5  Rep.  78  b.  And  «  upon  a  trisil,  Newcastle  Summer  assizes,  1827,  Bayley, 
J.,  left  it  to  the  jury,  whether  the  payment  of  Id,  for  horngeld  was  a  con- 
dition precedent  or  subsequent  to  the  enjoyment  of  the  right,  being  of  opinion 
that  if  it  were  the  former  it  ought  to  be  alleged ;"  Anon,  note  (m)  to  3  Stark. 
Ev.  909,  3d  ed.,  1842.  Rule  discharged. 

Peacock  then  showed  cause  against  the  rule  for  entering  a  verdict  for  the 
plaintiff  on  the  issues  arising  on  the  first,  second  and  fourth  counts.  The 
way  is  claimed  as  a  private  way ;  but  the  evidence  is  that  in  part  of  its 
extent  it  is  a  public  way :  that  is  a  misdescription.  [Patteson,  J.  The 
cases  show  that  the  acquiring  a  right  of  way  by  the  public  does  not  destroy 
a  previously  existing  private  right  of  way  over  the  same  line ;  but  the  private 
right  of  way  must  be  previously  existing :  you  cannot  prove  a  private  right 
by  evidence  of  a  public  right.]  There  was  no  evidence  of  the  private  right 
having  existed  before  the  public  right ;  that  point  was  not  even  put  to  the 
jury.  The  declaration  ought  to  have  stated  the  right  to  be  a  right  of  way 
from  the  plaintiff's  house  to  and  over  the  public  street,  and  from  thence 
into  the  Terrace  Walk. 

Ogle^  contrft.  It  was  clear,  from  the  description  in  the  deed,  that,  in 
1675,  Buckingham  street  was  not  a  public  street :  and  the  only  evidence 
of  its  having  ever  become  a  public  street  was  the  statement,  by  some  of 
*the  plaintiff's  witnesses,  that  for  the  last  ten  or  twelve  years  the 
-'  public  had  used  the  privilege  of  walking  up  and  down  the  street; 
the  defendant  then  said  that,  the  street  having  become  a  public  street,  the 
private  right  of  way  was  merged:  but  it  was  never  suggested  that  the  private 
right  of  way  had  not  existed  previously  to  the  public  right  of  way.  [Wight- 
man,  J.  That  was  so.  On  the  evidence  there  could  be  no  doubt  of  the 
private  way  having  existed  before  the  public  way.] 

Lord  Denman,  C.  J.  The  private  way  was  granted  in  1675 :  there  was 
no  evidence  of  a  public  way  but  for  a  very  short  period.  We  have  oo 
difficulty  now  in  saying  that,  where  a  private  way  becomes  public  in  pait  of 
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its  covrse,  it  is  not  thereby  rendered  necessary,  in  pleading  the  private  way, 
to  state  that  part  of  it  has  become  public. 

Patteson,  Coleridge,  and  Wightman,  Js.,  concurred. 

Rule  absolute. 


•MAR-nN  V.  WRIGHT.    Feb.  4.  [•917 

A«amprit  on  the  loHowing  guamitM.  **  In  eonsideration  of  your  ag^reeing  to  supply  goods  to 
K.  mt  two  months'  credit,  I  agree  to  guaranty  his  present  or  any  future  debt  with  you  to  the 
amount  of  60/.  Should  he  fail  to  pay  at  the  expiration  of  the  above  credit,  I  bind  myself  to 
pay  you  within  seren  days  from  the  date  of  receiTing  notice  fiom  you." 

Held,  that  this  was  a  continuing  guarantee.  And  that,  aa  to  all  the  debts  g^uaiantied,  it  was  an 
agreement  relating  to  the  sale  of  goods,  within  the  exemption  in  the  Stamp  Act,  55  G.  3, 
c  184,  Sched.  Part  L  Agreement. 

Assumpsit  on  a  guarantee.    Plea,(a)  Non  assumpsit.    Issue  thereon. 

On  the  trial,  before  Lord  Denman,  C.  J.,  at  the  London  sittings  aftei 
Hilary  term,  1844,  the  following  guarantee  was  tendered  in  evidence  by  the 
plaintiflf. 

<<  Sir,  In  consideration  of  your  agreeing  to  supply  goods  to  Mr.  F.  Kil- 
bum  at  two  months'  credit,  we  jointly  and  separately  agree  to  guaranty 
his  present  or  any  future  debt  with  you  to  the  amount  of  60/.  Should  he 
fail  to  pay  at  the  expiration  of  the  above  credit,  we  hereby  bind  ourselves 
to  pay  you  within  seven  days  from  the  date  of  receiving  notice  from  you. 
(Signed)  John  Wright.    Elizabeth  Kilburn." 

The  counsel  for  the  defendant  objected  that  the  document  was  inadmis- 
sible for  want  of  a  stamp ;  but  his  lordship  overruled  the  objection  and 
admitted  the  evidence.  The  plaintiff  then  proved  the  supply  of  goods  to 
Kilbum,  subsequently  to  the  guarantee :  but  it  appeared  that  Kilburn  had 
paid  the  plaintiff  upwards  of  60/.  for  goods  supplied  by  him  after  the 
guarantee.  The  defendant's  counsel  then  objected  that  the  guarantee  was 
not  a  continuing  guarantee ;  but  the  lord  chief  justice  held  that  it  was.  A 
verdict  was  given  for  the  plaintiff,  and  leave  reserved  to  move  for  a  nonsuit 
on  both  the  objections.  In  Easter  term,  1844,  Chamock  obtained  a  rule 
nisi  accordingly. 

*Fr.  Payne  now  showed  cause.  First:  this  is  a  continuing  .«q.q 
guarantee;  Merle  v.  Wells^  2  Camp.  413;  Mason  v.  Pritchard^  L 
2  Campb.  436,  S.  C,  in  banc,  12  East,  227 ;  Mayer  y.  Isaac^  6  M.  &  W. 
605.  Secondly,  the  document  was  admissible  in  evidence  without  a  stamp. 
The  express  exception  in  the  stamp  act,  55  G.  3,  c.  184,  Sched.  Part  I., 
Jigreemetdy  of  agreements  <«  made  for  or  relating  to  the  sale  of  any  goods^ 
wares  or  merchandise^^^  has  always  been  held  to  exempt  guarantees  of  the 
payment  for  goods  to  be  furnished  to  third  persons.  (6)    It  may  perhaps  be 

(lO  There  were  o&er  pleas  leading  to  issues  on  wUdi  MT  f^m^aa  arose  belbiv  te 
Ik)  See  Wamngtm  r.Futtotf  8  East,  94t. 
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contended  that  the  word  «  debt,*'  in  this  guarantee,  means  a  tJebt  for 
money :  but  the  context  shows  that  it  means  a  debt  for  goods  now  or  nei^ 
after  to  be  supplied. 

P.  M^Mahoriy  contri.  As  to  the  want  of  a  stamp ;  the  instrument  shows 
that,  before  it  was  signed,  there  was  a  debt  already  in  existence :  and  there 
is  nothing  on  the  face  of  the  instrument  to  show  that  such  debt  had  any 
thing  to  do  with  the  sale  of  goods.  Had  the  debt  been  for  goods  already 
supplied,  the  form  of  the  instrument  would  have  been  <^  in  considcivtion 
of  your  continuing  to  supply  goods."  It  is  clear  that  the  introduction  of 
additional  matter  not  relating  to  the  sale  of  goods  takes  the  instrument  out 
of  the  exemption  ;  Smith  v.  Cator,  2  B.  &  Aid.  778 ;  iSiw/A  v.  Fwch, 
3  New  Ca.  506 ;  Chanter  v.  Dickinson^  5  M.  &  Gr.  253.  Seoondlj-,  this  is 
not  a  continuing  guarantee.  In  the  cases  cited  for  the  plaintiflf  vn  this 
point,  the  intention  to  give  a  continuing  guarantee  *was  expressed 
^  in  plain  terms ;  here  nothing  appears  that  can  raise  an  inference 
that  the  guarantee  was  to  cover  more  than  a  single  credit  of  two  months. 
The  case  is  like  MelvUle  v.  Hayden^  3  B.  &  Aid.  593 ;  BovUl  v.  Tamers 
2  Chit.  205 ;  Mnutt  v.  Mtenden,  5  M.  &  Gr.  392 :  Kay  v.  Groves,  6  Bing. 
276.  The  defendant  ought  not  to  be  held  liable  on  continuing  transactions 
unless  that  intention  be  clearly  expressed  on  the  face  of  the  instrument* 
In  Mcholsan  v.  Paget,  1  C.  &  M.  48,  54,  S.  C.  STyrwh.  164,  169,  Bay- 
ley,  B.,  says:  «It  is  not  unreasonable  to  expect,  from  a  party  who  is 
furnishing  goods  on  the  faith  of  a  guarantee,  that  he  will  take  the  guarantee 
in  terms  which  shall  plainly  and  intelligibly  point  out  to  the  party  giving 
the  guarantee  the  extent  to  which  he  expects  that  the  liability  is  to  be 
carried."  It  must  be  admitted  that  in  Mayer  v.  Isaac,  6  M.  &  W.  605, 
610,  612,  Parke,  B.,  and  Aldcrson,  B.,  threw  some  doubt  on  this  rule 
of  construction :  but  it  is  laid  down  in  a  considered  judgment  of  the  Court 
of  Exchequer. 

Lord  Denman,  C.  J.  There  cannot  be  any  doubt  as  to  this  guarantee 
being  within  the  exemption  in  the  Stamp  Act.  The  consideration  refers 
only  to  goods  sold  at  a  two  months'  credit;  and  there  is  nothing  in  any 
subsequent  part  of  the  instrument  which  can  give  to  the  expression  <«his 
present  or  any  future  debt  with  you"  any  more  extensive  meaning  than  that 
of  a  debt  for  goods  sold.  The  expression  <<  above  credit"  shows  the 
intention  of  the  parties  to  limit  the  guarantee  to  debts  for  goods  sold  at  the 
^  above  credit.     The  same  •expressions  which  show  this  to  be  a 

-'  guarantee  for  goods  sold  show  it  to  be  a  continuing  guarantee, 
within  the  authority  of  the  cases  that  have  been  cited. 

Patteson,  J.  The  words  of  this  instrument  are  really  very  plain.  No 
doubt  the  words  <<  his  present  or  any  future  debt"  are  large,  anc  might 
include  all  debts  arcraing  in  the  course  of  the  dealings  between  the  parties ; 
but  that  expression  is  limited  by  the  subsequent  words,  <«  should  he  fail  to 
pay  at  the  expiration  of  the  above  credit,"  which  confine  it  to  debts  accni* 
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•tug  on  the  sale  of  goods  at  two  months'  credit  The  plaintifT  could  not 
on  this  guarantee  have  maintained  an  action  in  respect  of  a  debt  for  money 
lent. 

Coleridge  and  Wightman,  Js.,  concurred.  Rule  discharged. 


*IN  THE  EXCHEQUER  CHAMBER.  [-92i 

(Elrror  from  the  Queen's  Bench.) 


NEWTON,  Esquire,  v.  HOLFORD  and  Others.     Feb.  4. 

la  trespui  for  breaking  and  entering  plaintiflTs  house  and  avaulting  hU  son,  by  means  whereof 
plaintiff  lost  hia  son's  senrioe,  the  defendant  may  pay  money  into  court  under  stat  3  d^  4 
W.  4»  c.  42,  s.  21,  the  action  not  being  **  for  assault  and  battery/'  within  the  excepting  clause 
of  the  section- 
So  held  by  the  Court  of  Exchequer  Chamber,  affirming  the  judgment  of  the  Court  of  Queen*s 
Bench. 

Trespass.  The  first  count  of  the  declaration  stated  that  defendants,  with 
force  and  arms,  &c.,  and  with  a  strong  hand,  wrongfully  and  unlawfully 
forced  and  broke  open  the  outer  door  of  a  certain  dwelling-house  of  the 
plaintiff,  in  which  he  then  dwelt  and  resided,  called  St.  Paul's  Cottage, 
situate,  &c. ;  which  said  outer  door,  before  and  at  the  time  of  the  forcing 
and  breaking  open  of  the  same  as  aforesaid,  was  closed,  locked  and 
fastened,  and  not  open ;  and  defendants  having  so  forced  and  broken  open 
the  said  outer  door  as  aforesaid,  then  wrongfully  and  unlawfully,  with  force 
and  arms,  &c.,  and  with  a  strong  hand,  through  the  said  door,  when  s*) 
forced  and  broken  open,  entered  the  said  dwelling-house  of  plaintiff,  and 
then  made  a  great  noise  and  disturbance  therein,  and  staid  and  continued 
therein  making  such  noise  and  disturbance  for  a  long  time,  to  wit  for  six 
hours  then  next  following ;  and  then  forced  and  broke  open,  broke  to  pieces 
and  damaged  divers,  to  wit  six,  doors  of  the  plaintiff,  of  and  belonging  to 
the  said  dwelling-house  with  the  appurtenances,  and  broke  to  pieces, 
damaged  and  spoiled  divers,  to  wit  six,  locks,  keys,  bolts,  iron  boxes, 
staples  and  hinges  of  and  belonging  to  the  said  doors  respectively,  and 
wherewith  the  same  were  then  fastened,  of  great  value,  to  wit  of  the  value 
of  60/.  By  means  of  which  said  several  premises  the  plaintiff  and  his 
family  were,  during  all  the  time  'aforesaid,  not  only  greatly  (lis-  p^j^oo 
turbed  and  annoyed  in  the  peaceable  possession  of  the  said  dwell-  ^ 
ing-house  of  the  plaintiff;  but  also  the  plaintiff  was  thereby  during  all  that 
time  hindered  and  prevented  from  carrying  on  and  transacting  therein  his 
«awful  and  necessary  affairs  and  business. 

2d  count.  That  defendants,  to  wit  on,  &c.,  wrongfully  and  unlawfully, 
with  force  and.  arms,  &c.,  and  with  a  strong  hand,  forced  and  broke  open 
ihe  outer  door  of  a  certain  other  dwelling-house  of  plaintiff,  then  occupied 
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by  hiin  callcdi  &r.,  situate,  &c. ;  and  defendants,  wifh  force  and  anin,&e^ 
through  the  said  dooi  when  so  forced  and  broken  open  bs  aforesaid,  die 
said  door  before  and  at  the  time  of  the  said  breaking  open  of  the  same 
being  closed,  locked  and  fastened,  and  not  open,  violently  and  imlarvfally 
entered  into  the  said  dwelling-house  of  the  plaintiff,  and,  then  sa  being  in 
the  same,  with  force  and  arms,  &c.,  therein  assaulted  Francis  Robert  New- 
ton, then  and  still  being  the  son  and  servant  of  the  plaintifT,  and  then  beat, 
bruised  and  ill  treated  the  said  F.  R.  Newton,  insomuch  that,  by  means 
thereof,  he  then  became  and  was  sick,  sore,  lame  and  disordered,  and  ao 
remained  and  continued  for  a  long  space  of  time,  to  wit  for  one  month  then 
next  following ;  during  all  which  time  plaintiff  lost  and  was  deprived  of 
the  service  of  his  said  son  and  servant,  and  of  all  the  benefit  and  advantage 
which  might  and  would  otherwise  have  arisen  and  accrued  to  plaiotiS"  from 
such  service. 

3d  count.   That  defendants,  to  wit  on,  &c.,  violently,  wrongfully  and 
unlawfully,  with  force  and  arms,  &c.,  and  with  a  strong  hand,  forced  and 
broke  open  a  certain  other  ou^er  door,  to  wit  the  back  outer  door  of  a  eer- 
tain  other  dwelling-house  of  plainliflT,  then  and  still  *in  his  occupa- 
tion, called,  &c.,  situate,  &c.,  which  said  door,  before  and  at  the 
time  when  the  same  was  so  forced  and  broken  open  as  aforesaid,  was 
closed,  locked  and  fastened,  and  not  open ;  and  the  said  defendants  thnmgk 
the  same  door,  so  broken  open  as  aforesaid,  then,  with  force  and  arms,  &e., 
entered  the  said  dwelling-house  of  the  plaintiff,  and,  so  having  entered  the 
same,  wrongfully  and  unlawfully,  with  a  strong  hand,  and  with  force  and 
arms,  broke  and  entered  a  certain  close  of  the  plaintiff,  being  the  curtilage 
of  the  said  dwelling-house  thereunto  adjoining  and  situate,  and  being  in 
the  parish  aforesaid  in  the  county  aforesaid,  and  tht^n  stayed  and  eontinaed 
in  and  upon  the  said  curtilage  of  the  plaintiff  making  a  great  noise  and 
disturbance  therein  for  a  long  time,  to  wit  for  the  space  of  six  hours  then 
next  following;   and  then,  with  force  and  arms,  to  wit,  &c.,  assaulted 
William  Philip  Newton,  then  and  still  being  the  son  and  servant  of  the 
plaintiff;  and  then  beat,  bruised  and  ill  treated  the  said  W.  P.  Newtoa, 
insomuch  that,  by  means  thereof,  he  then  became  and  was  sick,  sore,  lame, 
and  disordered,  and  so  remained  and  continued  for  a  long  apace  of  time, 
to  wit  for  one  month  then  next  following ;  during  all  which  time  plaintiff 
lost  and  was  deprived  of  the  service  of  his  said  son  and  servant  W.  P. 
Newton,  and  of  the  benefit  and  advantage  which  might  and  would  otbei^ 
wise  have  arisen  and  accrued  to  him  the  plaintiff  from  such  service ;  and 
by  means  of  which  premises  the  plaintiff  and  his  family  were,  during  a 
long  space  of  time,  to  wit  for  six  hours  on  the  said  5:h  day  of  July  in  the 
year  aforesaid,  greatly  disturbed  and  annoyed  in  the  peaceable  posaeasioa 
of  the  said  curtilage  of  the  said  dwelling-house  of  the  plaintiff,  ami  of  ill 
•ooAi    ^^^  benefits  and  advantages  which  might  *and  otherwise  would  hare 

-■    arisen  and  accrued  to  him  from  the  peaceable  possession,  use, 
p::L*'^n,  and  enjoyment  of  his  said  curtilage:  and  other  wfongs,  &e. 
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Plea,  that  plaintiflT  ought  not  further,  &c.,  because  defendants  now  bring 
into  court  the  sum  of  2/.,  ready  to  be  paid  to  plaintiiT;  and  defendants 
further  say  that  plaintiflT  has  not  sustained  damages  to  a  greater  amount  thaa 
the  said  sum  of  21.  in  respect  of  the  causes  of  action  in  the  declaratioa 
mentioned.    Verification. 

Replication,  Damages  ultra.    Conclusion  to  the  country.    Issue  thereon. 

On  the  trial,  before  Tindal,  C.  J.,  at  the  Gloucester  Summer  assizes, 
1844,  the  jury  found  that  the  plaintiff  had  not  sustained  damage  to  an 
amount  exceeding  2/.  Verdict  for  defendants.  In  the  ensuing  term, 
(November  6th,  1844,) 

JVeio&m,  in  person,  moved  for  a  rule  to  show  cause  why  a  verdict  should 
not  be  entered  for  the  plaintiflT,  or  judgment  arrested,  or  judgment  entered 
for  the  plaintiflT,  non  obstante  veredicto,  or  the  judge's  order  for  pleading 
payment  into  court  be  set  aside,  or  a  repleader  awarded.  Stat.  3  &  4  W.  4, 
c.  42,  s.  21,  enacts:  «That  it  shall  be  lawful  for  the  defendant  in  all  per- 
sonal actions,  (except  actions  for  assault  and  battery,  false  imprisonment, 
libel,  slander,  malicious  arrest  or  prosecution,  criminal  conversation  or 
debauching  of  the  plaintiff's  daughter  or  servant,)  by  leave  of  any  of  the 
said  superior  courts  where  such  action  is  pending,  or  a  judge  of  any  of  the 
said  superior  courts,  to  pay  into  court  a  sum  of  money  by  way  of  compen- 
sation or  amends,  in  such  manner  and  under  such  regulations  as  to  the  pay- 
ment of  costs  and  the  form  of  pleading  as  the  *said  judges,  or  such  p«Q^- 
eight  or  more  of  them  as  aforesaid,  shall,  by  any  rules  or  orders  by  ^ 
them  to  be  from  time  to  time  made,  order  and  direct."(a)  The  exception 
applies  to  an  action  for  assault  and  battery  on  the  plaintiff's  son  as  well  as 
on  himself.  This  is  the  direct  meaning  of  the  words :  no  distinction  has  ever 
been  drawn  between  the  one  case  and  the.  other ;  nor  is  there  reason  for  it. 

Lord  Denman,  C.  J.  There  is  no  doubt  in  this  case.  The  opinion  of 
the  jury  on  the  trial  is  evident:  but  it  is  contended  that  this  court  ought  to 
interpose  because  an  assault  and  battery  on  the  plaintiflT's  son  is  within  the 
exception  in  the  statute.  But  I  think  that,  most  clearly,  «  assault  and  bat- 
tery is  there  spoken  of  with  reference  to  the  persons  of  the  plaintiflT  and  his 
iirife,  and  that  battery  of  the  son  or  servant  is  not  included.  And  this  is 
shown,  I  think,  by  the  latter  words  of  the  exception. 

Williams,  Coleridge,  and  Wightman,  Js.,  concurred.    Rule  refused. 

Judgment  being  entered  up,  the  plaintiflT  brought  error  in  the  Exchequer 
Chamber,  assigning  as  special  grounds  that  the  plea  was  insuflScient  in  law, 
and  that  <<  judgment  ought  to  have  been  given  for  the  said  plaintiff,  not-» 
withstanding  the  said  plea,  issue  and  verdict."  Joinder  in  error.  The 
writ  of  error  was  now  argued. (6) 

*Jfewt(m,  in  person.  There  is  no  precedent  for  paying  money  r^Q,,^ 
into  court  in  such  a  case  as  this.   The  action  is  strictly  «  for  assault    *> 


(a)  See  R.  Ha:  4  W.  4,  General  Ruki  and  Regulaiioru,  17, 18,  6  B.  &  Ad.  vL    Abo^ 
B.  l*rin.  1  Vict  8  A.  &  £.  378. 

(b)  Befara  Tindal,  C.  J.,  Maule  and  Creiwetl,  Ji.,  Paifce,  Aldenon,  Bolfe,  and  Piatt,  Jh, 
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and  battery,"  and  therefore  within  the  exception.  [Tindal,  C.  J.  It  is  not 
for  assault  and  battery  on  the  plaintiff  himself.  «  Debauching  of  the  plain- 
tiff's daughter  or  servant,"  is  expressly  mentioned  in  the  exception ;  does 
not  that  show  (according  to  the  rule  expressio  unitUf  ifc.)  that  other  cases 
of  injury  to  members  of  the  plaintiff's  family  are  not  to  be  excepted  ?]  An 
action  on  the  case  would  lie  for  debauching  the  daughter  or  servant,  without 
alleging  an  assault.  [Maule,  J.  The  son  himself  might  bring  an  action  of 
assault  and  battery ;  and  there  money  could  not  be  paid  in :  but  the  father's 
action  stands  on  a  different  ground.]  An  action  of  trespass  lies  speciBcally 
for  debauching  a  daughter,  without  allegation  of  a  per  quod,  where  the 
house  has  been  broken  open :  judgment  of  Bdlleb,  J.,  in  Bennett  v.  AlcMj 
2  T.  R.  166.(a)  [Tindal,  C.  J.  The  wrong  to  the  daughter  would  be  laid 
as  an  aggravation.  The  plaintiff  might  recover  for  the  rest  of  the  injury 
without  proving  this.  Alderson,  B.  The  cause  of  action  is  the  breaking 
of  the  house.  It  might  be  laid  in  such  a  declaration  that  the  defendant  in 
entering  the  house  used  abusive  language  to  the  plaintiff;  but  you  couU 
not  say  that  the  action  was  for  slander.]  If  a  son  is  assaulted,  it  is  a  sub- 
stantive cause  of  action  for  the  father.  [Alderson,  B.  Not  without  some- 
thing more.  Tindal,  C.  J.  Beating  a  visitor  or  a  lodger  would  be  an 
aggravation.]  The  case  cited  shows  that  an  action  lies  at  the  suit  of  a  father 
for  an  assault  upon  his  son  or  daughter,  irrespectively  of  loss  of  service. 
•Qf>-n  [P-^^KE,  B.  If  his  house  •were  broken  into,  he  would  recover 
^  larger  damages  on  account  of  the  accompanying  circumstances,  of 
which  this  might  be  one.  But  in  an  action  for  the  assault  merely,  however 
atrocious  it  might  be,  he  could  recover  nothing  unless  loss  of  service  were 
shown.]  In  Ditcham  v.  Bond^  2  M.  &  S.  436,  it  was  held  that  a  count  for 
beating  plaintiff's  servant,  per  quod  serviiium  amisit,  might  be  joined  with 
counts  in  trespass ;  but,  if  the  right  to  recover  on  such  a  count  depends  on 
the  per  quod,  it  seems  to  be  a  count  in  case,  and  ill  joined  with  others  in 
trespass.  [Tindal,  C.  J.  It  appears  to  us,  from  the  words  of  this  clause, 
that  the  «  actions  for  assault  and  battery"  must  be  for  assault  on  the  plain- 
tiff himself.  If  the  framers  of  the  act  had  meant  to  include  under  those 
general  words  an  assault  on  the  plaintiff's  son,  would  they  afterwards  have 
specified  «  debauching  of  the  plaintiff's  daughter  or  servant  ?"]  The  words 
<<  debauching,"  &c.,  refer  to  actions  on  the  case  for  wrongs  of  that  kind. 
[Alderson,  B.  The  <<  personal  actions"  spoken  of  must,  from  the  nature 
of  the  provision,  be  actions  for  injury  to  the  plaintiff  himself;  and  then  the 
cases  excepted  must  be  from  among  such  actions.  Maule,  J.  In  a  case 
like  this,  the  object  of  the  statute  is  consulted  by  leaving  the  party  directly 
injured  to  bring  his  own  action,  in  which,  by  the  excepting  clause,  money 
cannot  be  paid  into- court.  Tindal,  C.  J.  We  all  think  the  point  quite 
clear.] 

G/ieare9,  contri,  was  not  heard. 

Per  Curiam.  Judgment  affirmed. 

(a)  8e«  Ruuctty.  Comt^  %  Ld.  Ray.  1031,  tt«i«  cM. 
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•HOLLOWAY  V.  TURNER  and  ROPE.    Feb.  8.         [•dSS 

In  (raspoM  for  taking  pUmtUTfl  goods  in  execution  under  a  warnuit  of  attorney  and  judgment 
which  were  afterwards  set  aside  as  illegal,  the  plaintiff  cannot  claim  as  part  of  the  damage 
costs  incurred  in  Yacattng  the  warrant  of  attorney  and  judgment 


Trespass.  The  declaration  stated  that  defendants,  under  pretence  and 
colour  of  a  certain  supposed  judgment  of  her  majesty's  Court  of  Queen's 
Bench,  founded  on  a  certain  supposed  warrant  of  attorney,  with  force  and 
arms,  &c.,  broke  and  entered  divers  rooms  of  plaintiff,  being  in,  &c.,  and 
made  a  noise,  &c.,  and  with  force,  &c.,  under  pretence  and  colour  of  the 
said  supposed  judgment,  seized  and  took  divers  goods  and  chattels  of 
plaintiff,  to  ^'it,  &c.,  there  found,  &c.,  and  carried  away  and  converted  the 
same ;  and  other  wrongs,  &c. ;  by  means  of  which  premises  plaintiff  and 
his  family  were  disturbed,  &c.,  and  the  rooms  became  and  were  untenant* 
able,  &c.,  and  plaintiff  was  injured  in  his  good  name,  &c.,  and  was  forced 
<(  to  incur,  pay  and  become  liable  for  divers  large  costs,  charges,  expenses 
and  sums  of  money,"  amounting,  &c.,  «<  in  and  about  endeavouring  to  pre- 
vent the  said  sale,  and  in  setting  aside  the  said  judgment."  Plea,  Not 
guilty.     Issue  thereon. 

On  the  trial,  before  Williams,  J.,  at  the  sittings  in  Middlesex  after  Hilary 
term,  1844,  it  appeared  that  the  goods  were  taken  in  execution  under  a 
judgment  entered  up  on  a  warrant  of  attorney  given  by  the  now  plaintiff  to 
the  now  defendant  Rope ;  and  that,  after  levy,  the  warrant  of  attorney  and 
all  subsequent  proceedings  were  set  aside  by  a  judge  on  summons,  because 
the  execution  of  the  warrant  of  attorney  had  not  been  attested,  according 
to  Stat.  1  &  2  Vict.  c.  110,  s.  9,  by  an  attorney  expressly  named  on  the 
part  of  Hollow*ay.  *The  plaintiff  had  a  verdict  for  116/.,  including  ^^Qoa 
26/.  for  costs  of  setting  the  warrant  of  attorney  aside ;  but  leave  '- 
was  given  to  reduce  the  verdict  by  that  amount  if  the  court  should  think 
the  costs  not  recoverable  in  the  present  action.  In  Easter  term,  1844,  Jervii 
obtained  a  rule  nisi  f6r  reducing  the  verdict,  or  for  a  new  trial. 

Lush  now  showed  cause.  [Lord  Denman,  C.  J.  Can  you  make  the 
payment  of  these  costs  part  of  the  consequences  of  the  trespass?]  The 
execution  could  not  be  got  rid  of  without  setting  aside  the  warrant  of 
attorney.  In  Sandback  v,  Thomasy  1  Stark.  N.  P.  C.  306,  Lord  Ellen- 
BOBOUGH  said :  « If,  by  your  act  you  subject  a  party  to  a  legal  liability  to 
pay  a  sum  to  another,  you  must  indemnify  him  against  such  expenses.*' 
Here  the  incurring  of  costs  by  the  plaintiff  was  a  damage  necessarily  con* 
sequent  upon  the  act  of  the  defendant. 

Jervisy  contri.  The  plaintiff  might  perhaps  have  recovered  these  costs 
in  another  form  of  action,  or  by  application  to  the  judge  at  chambers :  the 
question  is,  not  if  there  be  any  mode  of  recovering  them,  but  how  they  can 
be  a  damage  resulting  from  this  trespass.  Sandback  v.  Thomas^  was  an 
action  on  the  case  for  maliciously  holding  to  bail,  in  consequence  of  which 
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plaintiff  was  put  to  expense.  But  this  is  an  action  of  trespass  for  a  per- 
sonal injury ;  and  the  plaintiff  can  recover  only  for  what  is  part  of  that 
injury. 

Lord  Dekman,  C.  J.    I  think  there  is  no  doubt  here.     The  case  cited 

^  does  not  apply.     The  plaintiff  might  ^have  recorered  these  costi 

^    in  a  proper  form  of  proceeding,  but  he  cannot  sue  the  defendants 

for  a  trespass  per  quod  he  was  put  to  expense  in  removing  the  cause  of  the 

trespass. 

Patteson  and  Colehidge,  Js.,  concttrred.(a)  Role  absolute. 

(a)  Wig^tman,  J.,  wai  abient 


COBB  V,  BECKE  and  Another.    FA.  12.(6) 

A.9  being  defendant  in  an  action  brought  bj  B«,  paid  the  debt  and  eoali  to  faii  own  ooonhy 
attorney  for  trenamianon  to  B.  The  attorney  eeat  a  check,  exceeding  the  amount,  to  his 
own  town  agent,  directing  him  to  pay  the  debt  and  ooets  out  of  it.  The  agent  acknowledged 
the  receipt  by  letter  to  the  country  attorney,  and  therein  promiaed  to  apply  the  money  at 
directed :  but  he  retained  it  in  reduction  of  a  debt  due  to  him  from  the  attorney. 

Held,  that  there  was  no  sufficient  privity  to  support  an  action  for  money  had  and  lec^ved  by 
A.  against  the  agent 

Assumpsit  for  money  had  and  received.  Plea,  Non  assumpsit. 
On  the  trial,  before  Lord  Dekman^  C.  J.,  at  the  London  sittings  after 
Hilary  term,  1844,  it  appeared  (bat  one  Cutbush  had  brought  an  action 
against  the  plaintiff  Cobb,  in  which  Dally,  of  Maidstone^  was  Cobb's 
attorney.  The  defendants  were  the  London  agents  of  Dally.  The  pro* 
eeedings  in  the  action  were,  eventually,  stayed  on  payment  of  debt  and  costa^ 
amounting  to  17/.  I8s.  Ad.  The  money  was  paid  by  Cobb  to  Dally  for  the 
purpose  of  complying  with  these  terms ;  and  Dally  thereupon  transmitted 
to  the  defendants  his  own  check  for  20/.,  with  directions  to  pay  the  amount 
of  the  debt  and  costs  to  Cutbush's  attorney.  The  defendants  wrote  the 
following  letters  to  Dally. 

«  Feb.  24,  1843. 
cc  Cobb  ats.  Ct^busk. 
«Dear  Sir,— We  have  received  the  20/.,  which  shall  be  applied  as  you 
direct.    We  have  applied  to  plaintiff's  *agenis  to  tax  the  costs,  and 
.        -^     think  the  proper  constmetion  of  the  order  is,  that  the  17/.  1&.  4d. 
IS  to  be  included  with  the  other  amount.    Yours  truly, 

"Begke  &  Floweb*" 

«Co&&  ats.  CUfticsA. 

«  Murek  4,  1843. 
«  Dear  Sir, — We  have  applied  to  plaintiff's  agents,  inquiring  when  they 
intend  to  tax  the  oosts ;  but  they  say  the  delay  is  their  own :  we  expect, 
however,  notice  daily.     We  did  not  think  that  the  17/.  18f.  was  to  be  paid 

{h)  Reported  by  E.  SmiilLe,  Esq. 
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down ;  but  as  plaintiflT's  agents  are  aware  that  defendant  considers  it  is, 
they  wiUi  of  course^  insist  upon  the  payment.   We  are,  &c. 

<«BccKE  &  Flower." 
The  defendants,  however,  instead  of  paying  over  the  money,  retained  it 
in  satisfaction  of  a  balance  due  from  DaDy  to  them,  on  a  general  account  of 
Bgency  business.  The  following  correspondence  then  took  place  between 
the  defendants  and  the  attorneys  of  Cutbush,  who  afterwards  became  the 
attorneys  of  the  plaintiff  in  this  cause. 

^^  Cutbush  V.  Cobb. 

i^  June  8,  1843. 
<<Dear  Sirs, — Mr.  Dally  advises  us  the  defendant  has  remitted  to  you, 
on  the  plaintiff's  account,  the  sum  of  20/. :  please  send  us  a  check  in  the 
course  of  the  morning.     We  are,  &c. 

«  FySON  &  CURLIITG. 

"  Messrs.  Becke  &  Flower." 

♦«  Jttne  10,  1843.     ,.^^^ 

[932 
<«  Dear  Sirs, — Mr.  Dally  is  incorrect  in  stating  that  we  received     ^ 

on  plaintiff's  account,  £0/. :  we  received  that  sum  on  bis  own  account ;  and 

he  instructed  us  to  pay  your  clients  a  certain  sum  out  of  it :  but,  inasmuch 

as  he  has  given  us  notice  of  applying  to  the  Court  of  Bankruptcy  to  relieve 

himself  of  our  demand,  (upwards  of  some  hundreds,)  we  do  not  (as  you 

may  well  suppose)  feel  inclined  to  increase  our  debt     We  think  it  hard 

upon   defendant,  who,   very  probably,  has  paid  Mr.  Dally  the  amount 

claimed  ;  but  it  would  be  sill  harder  upon  us,  who  are  such  great  sufferers, 

to  lose  this  sum.     We  are,  &c* 

((  Becke  &  Flower. 

<<  Messrs.  Fyson  &  Curling." 

t^June  12,  1843. 

*«  Dear  Sirs, — We  have  received  your  letter,  in  which  you  state  ihat  the 
remittance  of  20/.  we  requested  you  to  pay  us  was  made  on  Mr.  Daily's 
account,  and  not  on  account  of  the  plaintiff:  but  we  have  in  our  posses- 
ion your  letter  to  Mr.  Dally,  in  which  you  say,  <  Cobb  ats.  Cutbush.  We 
have  received  the  20/.,  which  shall  be  applied  as  you  direct.'  We  must 
refer  you  to  his  letter  of  instructions,  and  beg  you  will  send  us  a  check 
without  further  delay.     Yours  truly, 

«<  Fyson  &,  Curlixg. 

"  Messrs.  Becke  &  Flower." 

The  jury  found  that  the  defendants  knew  that  the  money  remitted  to  them 
was  the  plaintiff's.  A  verdict  was  taken  for  ^he  plaintiff,  subject  to  a 
motion  to  enter  a  nonsuit.     In  the  following  term, 

Jervis  obtained  a  rule  nisi  accordingly,  refernng  to  WUliams  v.  ,^^^ 
Evereli,  14  East.  582.     In  this  vacation, (a)  L  ^^^ 

(a)  Fetmiary  5Ui,  1845.    Before  Lord  Demnan,  C.  Ji,  Patteeon  tad  Coleridge,  Ji.  Wighl* 
J.,  was  attiag  at  If  ui 
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Martin  and  Butt  showed  cause.  The  relation  between  the  attomej  and 
town  agent  is  peculiar,  and  gives  the  agent  a  delegated  authority,  which 
creates  a  privity,  for  some  purposes,  between  him  and  the  client,  just  as 
much  as  if  the  client  had  remitted  the  money  direcdy  to  the  agent.  A 
similar  objection  was  made  in  Moody  v.  Spencer^  2  Dowl.  &  R.  6,  and 
overruled.  Lilly  v.  Hays^  5  A.  &  £.  548,  is  also  an  authority  on  this 
point.  There  the  defendant  was  held  liable  to  pay  the  plaintiff  moneys 
remitted  to  him  for  that  purpose;  and  the  ground  of  liability  was,  that  the 
defendant  knew  of  the  intended  application  of  the  moneys,  and  promised  to 
pay  accordingly.  Sadler  v.  Evans ^  4  Burr.  1984,  shows  only  tliat  the  title 
to  property  cannot  be  tried  by  an  action  of  indebitatus  assumpsit  against  a 
mere  collector  of  the  adverse  claimant.  The  cases  go  to  the  extent  of  thb 
proposition, — that,  where  A.  sends  money  to  his  friend  B.  to  pay  C,  and 
B.  promises  A.  to  pay  it  to  C,  there  B.  is  liable  directly  to  C.  [Pattesok, 
J.  That  is  going  very  far.  Your  doctrine  would  almost  go  to  the  extent 
of  making  a  banker  liable  for  his  customer's  debt,  whenever  the  customer 
makes  a  remittance  to  the  banker  to  pay  it.] 

Keating^  contra.  The  money  remitted  to  the  defendant  was  not  the 
•GQAi  pl^^"^*^^**  I^  ^^  ^  check  for  •a  diflferent  and  larger  sum,  out  of 
-I  which  the  defendants  were  to  pay  the  same  amount  that  the  plaintiff 
bad  paid  to  Dally.  If  Dally  had  sued  the  defendants,  they  could  not  have 
set  up  the  title  of  the  plaintiff.  There  is  so  little  privity  between  the  agent 
and  the  country  attorney's  client,  that  payment  of  debt  and  costs  by  a 
defendant  to  the  agent  of  the  plaintiff's  attorney  is  not  payment  to  the 
plaintiff;  Yates  v.  Freckleton^  2  Doug.  623  ;  Scrace  v.  WkUlingion^  2  B. 
&  C.  11.  The  fact  that  the  defendants  knew  the  money  to  belong  to  the 
plaintiff  is  immaterial.  In  Heath  v.  Chilton^  12  M.  &  W.632,  the  defend- 
ant was  held  not  liable  to  an  action  by  three  executors  for  money  which  he 
knew  to  belong  to  the  executors  generally,  but  which  he  had  received  undei 
the  authority  of  two  of  them  only.  The  general  rule  is,  that  no  one  can 
call  an  agent  to  account  but  his  own  principal ;  a  rule  established  by  many 
cases,  and  illustrated  by  Stephens  v.  Badcock^  3  B.  &  Ad.  354;  (a)  Edden 
V.  Ready  3  Camp.  339 ;  Howell  v.  BaU,  5  B.  &  Ad.  504;  Sims  v.  BrUtaih, 
4  B.  &  Ad.  375.  Car.  adv.  vuU. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  court. 

The  facts  of  this  case  appear  to  be  as  follows.  Ttie  present  plaintiff 
Cobb  being  defendant  in  an  action  at  the  suit  of  one  Cutbush,  and  a  Mr. 
Dally  of  Rochester  being  Cobb's  attorney,  and  the  present  defendants  being 
^  Daily's  agents  in  London,  an  order  was  made  •for  staying  proceed- 

-I  ings  on  payment  of  debt  and  costs.  Cobb  paid  money  to  Dally  for 
this  purpose  ;  upon  which  Dally  sent  to  the  defendants  his  own  check  for 
20/.,  being  somewhat  more  than  the  debt  and  costs,  (which  turned  out  to 
be  17/.  18s.  4(2.,)  directing  them  to  pay  the  debt  and  costs.  They  acknow- 
ledged the  receipt  to  Dally  by  letter,  and  said  that  the  money  should  be 

(/I)  See  Bamford  t.  Shuitleworth,  11  A.  &  E.  926 ;  Wak^eld  t.  Newbon,  anW.278i 
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applied  accordingly.  Afterwards  they  retained  it  in  satisfaction  of  a  oaiance 
of  general  account  due  to  them  from  Dally.  Cobb  brought  this  action  for 
money  had  and  received :  and  on  the  trial  the  jury  found  that  the  defendants 
knew  the  money  remitted  to  them  to  be  Cobb's.  The  question  is,  whether 
there,  is  sufficient  privity  between  Cobb  and  the  defendants  to  sustain  this 
action. 

The  general  rule  undoubtedly  is,  that  there  b  no  privity  between  the. 
agent  in  town  and  the  client  in  the  country :  the  former  cannot  maintain  an 
action  against  the  latter  for  his  fees,  nor  the  latter  against  the  former  for 
his  negligence.  Something,  therefore,  is  necessary,  beyond  the  mere  rela* 
tion  of  the  parties  to  each  other,  as  above  stated,  to  make  the  agent  in  town 
liable  to  the  client.  If  Cobb  had  transmitted  the  money  direct  to  the  de- 
fendants, or  if  he  had  desired  Dally  to  transmit  it  to  them  specifically,  and 
they  had  received  it  as  from  Cobb  and  not  as  from  Dally,  doubtless  tb«y 
"would  have  become  Cobb's  agents,  and  accountable  to  him  for  the  appro* 
priation  of  it.  But,  upon  the  evidence,  it  appears  that  Cobb  paid  the  money 
to  Dally  for  the  purpose  of  paying  the  debt  and  costs,  but  without  any 
specific  directions  through  what  channel  it  was  to  be  remitted.  The  money 
appears  to  have  been  mixed  with  Daily's  general  funds;  and  he  sent  to 
the  defendants  his  own  *check.  He  was  at  liberty  to  have  sent  the  ^ 
money  through  his  bankers,  or  direct  to  Cutbush's  attorney,  or  L 
through  any  channel  which  he  chose  to  select :  and,  unless  the  person 
through  whom  he  sent,  be  he  who  he  would,  became,  by  the  employment 
of  Dally,  the  agent  of  Cobb,  it  seems  difficult  to  contend  that  the  defend- 
ants became  so. 

The  case  of  Idlly  v.  Hays^  5  A.  &  E.  543,  as  well  as  those  of  Williams 
y.  Everett  J  14  East.  582 ;  Baron  v.  Husband^  4  B.  &  Ad.  611,  and  Howell  v. 
Batt^  5  B.  &  Ad.  504,  turned  entirely  on  the  question,  whether  the  defendant 
bad  entered  into  any  binding  engagement  to  hold  to  the  use  of  the  plaintifT 
money  which  had  been  transmitted  to  him,  by  a  third  person,  for  the  plaintiff, 
and  are  not  applicable  to  the  present  case,  in  which  there  has  been  no  direct 
engagement  entered  into  by  the  defendants  at  all. 

The  case  of  Moody  v.  Spencer^  2  D.  &  R.  6,  differs  from  the  present  in 
this,  that  there  the  defendant,  the  town  agent,  had  received  money  in  the 
course  of  the  suit,  from  the  opposite  party  for  the  client.  It  could  not 
be  said  that  the  town  agent  received  it  to  the  use  of  the  attorney  in  the 
country ;  and,  as  it  was  not  received  on  his  (the  agent's)  own  account,  it 
must  be  treated  as  received  to  the  use  of  the  client. 

It  is  not  pretended  that  an  agent  can  delegate  his  authority,  or  that  he 
can,  by  employing  a  third  person  to  do  the  whole  or  any  part  of  the  business 
intrusted  to  him,  make  that  third  person  an  agent  of  his  principal.  But  it 
is  argued,  for  the  plaintiff,  that  Dally  was  merely  the  hand  employed  to 
forward  the  plaintiff's  money  to  •the  defendants,  to  be  by  them  rmM-j 
applied  in  payment  of  the  debt  and  costs.  If  the  facts  warranted  ^ 
such  a  conclusion,  doubtless  this  action  might  be  maintained.     But  as  the 
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&ct8  show  that  the  plaiatiflf  employed  Dally,  and  that  Dally,  and  not  the 
plaintiflf,  employed  the  defendants,  we  are  of  opinion  that  no  privity  is 
established  between  the  plaintiff  and  defendants,  and  that  the  rule  for  t 
nonsuit  must  be  made  absolute.  Rule  absolute. 


Thomas  hart,  administrator  of  ANN  HART,  deceased, ».  WILLIAM 

STEPHENS.    March  I. 

A  feme  iole,  payee  of  a  proauHoiy  note  payable  with  tutexast,  muctkd,  and  her  himhairf  mo^ 

▼ived  her.    HeJdt  in  an  action  on  the  note  by  her  administrator, 
1.  That  the  note  did  not  become  the  property  of  the  husband,  but  passed  to  her  adminisCntor, 

though  the  husband  had  reoeived  the  interest  during  her  life ;  for  that  he  did  not  thenby 

reduce  the  chose  in  action  into  poswssion. 
8.  That  the  payment  of  such  interest,  in  the  wife's  life,  to  the  husband,  within  six  years  befcn 

action  brought,  must  be  considered  as  made  to  him  in  the  character  of  agent  to  the  wifei,  and 

was  an  answer  to  a  ]dea  of  the  Statute  of  Linutations. 
3.  That,  under  stat  6  db  7  Vict  c  85,  s.  1,  the  husband  was  a  competent  witneas  in  swh 

action  to  prove  the  payment  of  interest 

■ 

Assumpsit  on  a  promissory  note  of  defendant,  made  16th  February,  1812, 
in  the  lifetime  of  the  intestate,  promising  to  pay  to  her,  by  her  then  name 
of  Anne  Stephens,  200/.  with  interest ;  averment  that  defendant  promised 
intestate  to  pay  her  the  note  on  request. 

Pleas.  1.  That  defendant  did  not  make  the  note.  Issue  thereon. 
2.  That  the  cause  of  action  did  not  accrue  within  six  years.  Replication, 
that  it  did  accrue,  &c.     Issue  thereon. 

On  the  trial,  before  Lord  Denman,  C.  J.,  at  the  London  sittings  after 
Michaelmas  term,  1843,  the  plaintiff  proved  that  the  note  was  made  by 
defendant  in  February,  1842,  and  delivered  to  the  intestate,  who  was  then 
•goQi  3  ^feme  sole,  and  who  afterwanls  married  William  HarL  In  sap- 
port  of  the  replication  to  the  second  plea,  the  plaintiff  called  William 
Hart,  the  husband,  to  prove  that  he  had  received  interest  on  the  note  fitim 
the  defendant  before  the  death  of  the  wife  and  within  six  years.  The 
evidence  was  objected  to,  but  the  lord  chief  justice  suggested  diat  it  shooid 
be  received,  which  was  done ;  and  he  then  directed  a  verdict  for  the  plain- 
tiff on  the  first  issue,  and  for  the  defendant  on  the  second,  giving  the  plain- 
tiff leave  to  move  for  a  verdict  on  the  second  issue  alone. 

In  Hilary  term,  1844,  Godson  obtained  a  rule  nisi  accordingly.  In  this 
Tacation,(a) 

Jervis  showed  cause.  First,  supposing  the  husband  to  be  a  competent 
witness,  his  evidence  did  not  support  the  plaintiff's  case.  His  receipt  of 
the  interest  reduced  the  note  into  possession :  the  defendant's  liability  was 
therefore  to  the  husband,  not  to  the  wife.  No  promise  to  the  wife  can  be 
inferred  from  payment  of  interest  under  such  circumstances.  Money  of  the 
wife  would  vest  in  the  husband  on  the  marriage :  but  it  will  be  aigued  tltfl 

(a)  Febmaiy  dd»  184&  Before  Loid  Denman,  C.  J.,  Patteaoo,  Coteridge,  and  W^iibl- 
nan,  Ji. 
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a  no^  is  a  chose  in  action.  In  M^J^eUage  v.  Holloway^  I B.  &  Aid.  218,(a) 
it  was  held  that  a  husband  might  sue  alone  on  a  bill  of  exchange  made, 
payable  to  the  wife,  dum  sola,  though  she  had  not  endorsed  it.  [WioHr- 
UJJXj  J.  The  husband  there  adopted  the  bill  by  bringing  the  action.]  The 
court  appear  to  rest  their  judgment  principally  upon  the  general  doctrine 
that  a  negotiable  instrument  passes  to  the  husband  as  a  chattel.  [Patteson,  ^ 
It  was  not  decided  that  the  wife  could  not  *have  joined.]  She  ^^^q^q 
could  not,  if  the  absolute  property  passed  to  the  husband.  [Wight-  ^ 
MAN,  J.  If  she  had  survived  her  husband,  could  his  representatives  have 
sued  .^]  That  follows  from  the  decision.  In  Connor  v.  Jlfarh*/i,(6)  it  was 
laid  down  that,  when  a  promissory  note  had  been  given  to  a  woman  before 
her  marriage,  upon  her  marriage  ((by  act  of  law  it  became. the  sole  right 
and  property  of  her  husband."  But  here  it  is  sufficient  for  the  defendant's 
case  that  the  note  should  have  been  reduced  into  the  husband's  posses^sion, 
as  it  was  by  his  taking  the  interest.  His  receipt  would  be  on  his  own 
account,  not  in  the  character  of  agent  to  his  wife.  It  is  like  a  payment  of 
part  of  the  principal  to  him.  [Coleridge,  J.  Suppose  the  note  had  been 
settled  to  the  separate  use  of  the  wife.]  In  that  case  a  jury  would  probably 
have  found  that  the  husband  received  the  interest  as  agent  to  the  trustees. 
But,  the  legal  right  to  the  note  remaining  in  the  wife  till  the  marriage,  she 
could  not  invest  the  husband  with  the  character  of  agent.  Secondly,  the 
husband  was  not  a  competent  witness.  Stat.  6  &  7  Vict.  c.  85,  s.  1,  will 
be  relied  upon.  But  there  the  first  proviso  excepts  from  the  operation  of 
the  act  (^  any  person  in  whose  immediate  and  individual  behalf  any  action 
may  be  brought  or  defended,  either  wholly  or  in  part."  Here  the  husband 
is  entitled  to  the  proceeds  of  the  action :  the  wife  can  have  no  debts ;  her 
debts  become  the  debts  of  the  husband.  [Pattesok,  J.  The  creditors  of 
the  wife,  dum  sola,  would  have  their  remedy  against  her  separate  estate. 
Suppose  the  husband  had  taken  out  administration,  could  he  have  been  sued 
in  his  own  name  for  her  debts  contracted  dum  sola }  If  the  creditor  sued 
*the  present  plaintiff  for  such  debts,  would  it  not  be  a  devastavit  p^Q^^v 
to  pay  the  money  recovered  on  this  note  to  the  husband  ?]  The  ^ 
contrary  might  be  contended.  [Wigiitman,  J.  Could  not  the  wife  have 
been  sued  for  such  debts  if  she  had  survived  her  husband  ?]  It  is  not 
clear  that  she  could.  [Coleridge,  J.  In  Wentworth's  Office  of  Executors, 
369, 14th  ed.,  it  is  laid  down  that  the  husband  is  not,  alter  the  wife's  death, 
liable  to  her  debts  contracted  before  marriage.]  The  authorities  are  not 
quite  consistent.  [Wightman,  J.  Gaters  v.  Madeley^  6  M.  &  W.  423, 
seems  to  be  against  you.  Lord  Denman,  C.  J.  Richards  v.  Richards^ 
2  B.  &  Ad.  447,  there  relied  upon  by  the  court,  puts  a  promissory  note  on 
the  footing  of  an  ordinary  chose  in  action.] 

Godton  and  PaslJey,  contrft.     First,  in  Co.  Lit.  351  b,  it  is  said  thai 
^  marriage  is  an  absolute  gift  of  all  chattels  personals  in  possession  in  he? 

(a)  See  Mamn  ▼.  MorgoMy  2  A.  d&  E.  80. 
{fi)  Cited  in  RawUnmm  ▼.  SUme,  3  Will.  % 
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own  right,  whether  the  husband  survive  the  wife  or  no ;  but  if  the;  be  in 
action,  as  debts  by  obligation,  contract,  or  otherwise,  the  husband  shall  not 
have  them  unless  he  and  his  wife  recover  them."  A  wife  is  allowed  to 
join  in  an  action  on  a  promissory  note  made  to  her  during  covertare; 
PhUlis/drk  v.  Pluckwell,  2  M.  &  S.  393.  So,  in  Co.  Lit.  120  a,  to  show 
that  a  right  of  presentation  to  a  church  which  has  become  void  is  not  a 
mere  chose  in  action,  it  is  said  that,  « if  a  feme  covert  be  seised  of  ao 
advowson,  and  the  church  becometh  void,  and  the  wife  dieth,  the  husband 
shall  present  to  the  advowson  ;  but  otherwise  it  is  of  a  bond  made  to  the 
•QAi  1     ^^^^  '  because  that  is  •merely  in  action ;"  which  is  cited  in  1  Rol 

^  Abr.  345,  Baron  tf  Feme  (H),  pi.  6,  7.  The  questions  su^estcd 
from  the  bench,  as  to  the  husband's  liability  after  the  wife^s  death,  must  be 
answered  against  the  defendant.  In  MUchinson  v.  Hewson,  7  T.  R.  348,(a} 
it  was  decided  that  the  husband  cannot  be  sued  alone  for  a  debt  of  the  wife 
contracted  dum  sola.  And  in  Heard  v.  Slamfordy  3  P.  W.  409,  (cited  in 
2  Kent's  Comm.  145,  to  that  efiect,)  it  was  decided  that  the  husband,  after 
the  wife's  death,  is  not  liable  at  all  for  her  debts  contracted  dum  sola.  The 
decision  in  M^JVeilage  v.  Holloway^  1  B.  &  Aid.  218,  is  not  in  the  defend- 
ant's  favour.  There  the  husband  sued  on  the  note,  which  was  an  act  of 
reducing  into  possession.  The  dicta  in  that  case  which  are  unfavourable 
to  the  plaintiff  here  have  been  impugned  in  Gaters  v.  Madeley^  6  M.  &  W. 
423,  427,  which  case  has  been  recognised  by  the  Court  of  Exchequer 
Chamber  in  Sherrington  v.  Yates,  12  M.  &  W.  855,  865.  The  authorities 
collected  in  note  (a)  to  Forth  v.  Stanton^  1  Wms.  Saund.  210  a,  (6th  ed.,) 
are  decisive  on  this  part  of  the  case.  The  extent  of  the  wife's  interest  in 
personal  chattels,  where  she  survives  her  husband,  and  the  nature  of  a 
reduction  into  possession,  were  much  discussed  in  Purdew  v.  Jackson,  1 
Russ.  1.  [Patteson,  J.  Mr.  Jervis  insists  that  here  the  note  was  reduced 
into  possession  by  the  husband.]  Howman  v.  Corie,  2  Vern.  190,(6)  sbovs 
that  the  receipt  of  the  interest  has  not  that  effect.  [Wightman,  J.  How 
•QAOi     ^^^"'^'  '^  ^^  ifthe  husband  had  received  part  of  the  principal  ?]  'That 

^  would  not  have  reduced  the  note  into  his  possession  ;  JVash  v.  JM, 
2  Madd.  133,  1  Williams  on  Executors,  683,  (3d  ed.)  [Coleridge,  J. 
Can  the  husband  reduce  into  possession  by  suing  alone?]  He  maj^ue 
alone  or  jointly,  at  his  election ;  Hilliard  y.  Hambridge,  Aleyn,  36.  la 
Wills  V.  Mirse,  1  A.  &  £.  65,  74,  Tindal,  C.  J.,  pointed  out  that  the 
wife  might  join  in  an  action  upon  a  contract  made  with  her  and  her  husband 
in  consideration  of  forbearance  to  enforce  a  right  of  the  wife.  [Coleridge,  J* 
Suppose  the  note  were  payable  at  a  time  before  which  the  husband  died: 
could  he  not  reduce  into  possession  at  all  ?]  He  could  not.  The  note  is 
no  more  vested  in  the  husband  by  his  receipt  of  interest  here  than  the  wife's 
freehold  would  be  by  his  receipt  of  rent.  Next,  the  husband  was  a  com- 
petent witness  before  stat.  6  &  7  Vict.  c.  85.    The  onus  of  proving  kit 

(a)  See  Bylei  cm  Billi,  47.  (4th  ed.) 
lb)  See  note  (i),  3d  ed. 
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incompetency  lies  upon  those  disputing  the  competency ;  and,  since  nothing 
appears  here  as  to  the  amount  of  the  wife's  assets  or  debts,  there  was  a 
mere  possibility  of  interest  in  the  husband,  which  is  not  enough  to  disqualify 
him ;  Rex  v.  Kirdford^  2  East,  559 ;  Rex  v.  Bray^  Ca.  K.  B.  Temp.  Hard- 
wicke,  358,  commented  upon  in  Bent  v.  Baker^  3  T.  R.  27.  Thomas  v. 
Bird^  9  M.  &  W.  68,  is  a  very  strong  authority  to  the  same  eflfect.  Further, 
Stat.  6  &  7  Vict.  c.  85,  will  be  construed  liberally,  as  stat.  3  &  4  W.  4, 
c.  42,  s.  26,  has  been  ;  Hoyle  v.  Caupe^  9  M.  &  W.  450.  The  husband's 
right  to  call  on  the  administrator  would  not,  at  any  rate,  be  a  legal  one ; 
and  it  may  be  questioned  whether  *any  other  than  a  legal  right  is  r»QAo 
within  the  proviso.  How  can  the  suit  be  for  his  « immediate" 
behalf,  when  he  would  be  able  to  obtain  nothing  till  the  assets  were  mar« 
shalled,  and  the  debts  and  expenses  ascertained  ?  Cur,  adv.  vulL 

Patteson,  J.,  now  delivered  the  judgment  of  the  court. 

This  was  an  action  on  a  promissory  note,  by  the  administrator  of  his 
mother,  to  whom  it  had  been  given  before  marriage.  The  only  witness 
called  was  her  husband,  who  proved  repeated  payments  of  interest  to  him* 
self  in  his  wife's  lifetime.  He  was  objected  to  as  interested  ;  and  it  was 
argued,  on  the  judgment  of  the  court  in  M*Milage  v.  Hollowayy  1  B.  &  Aid. 
218,  that  he  himself  had  become  the  owner  (or  rather  the  holder)  of  the 
note,  having  reduced  it  into  possession  by  the  receipt  of  interest. 

For  this  latter  proposition  we  think  there  is  no  foundation.  The  decision 
in  M^JSTeilage  v.  Holhway^  is  wholly  inapplicable  here.  The  observations^ 
of  Lord  Ellenborough,  in  giving  judgment,  are  undoubtedly  too  strong, 
and  have  been  corrected  and  modified  by  this  court  in  Richards  v.  Richards, 
2  B.  &  Ad.  447,  and  by  the  Court  of  Exchequer  in  Gaters  v.  Madeley, 
6  M.  &  W.  423.  But,  even  if  they  were  in  strict  accordance  with  the  law,. 
they  would  not  avail  the  defendant  in  this  case  ;  for  they  suppose  a  reduc* 
tion  into  possession  by  the  husband  during  his  wife's  life,  of  which  his. 
merely  receiving  interest  in  the  way  stated  is  not  even  any  evidence. 

We  have  no  doubt  that  the  husband  was  a  competent  *witness     r^^xAA 
under  the  late  act,  notwithstanding  his  possible  benefit  from  his    ^ 
wife's  estate. 

It  was  further  argued  that,  if  he  was  competent,  his  evidence  did  not 
avail  for  the  purpose  for  which  it  was  given,  the  taking  the  note  out  of  tha 
Statute  of  Limitations.  But  it  was  clear  that  it  did.  If  he  received  the 
interest,  not  in  his  own  right  but  as  agent  for  his  wife,  which  he  clearly  did| 
then  the  interest  of  course  was  paid  to  her.  Rule  absolute.(a) 

(a)  In  a  caw  in  the  Supreme  Court  of  New  Yoik,  Wood$  ▼.  Williams,  9  Johnson,  133«. 
the  administrator  of  a  feme  covert  sued  for  a  deht  due  to  the  intestate  :*  the  husliand,  having 
released  all  his  right  "to  any  sum  or  sums  of  money  which  might  be- recovered  in  the  said' 
cause,"  was  admitted  as  a  witness  for  the  plaintiff  It  was  objected,  on.  motion  for  a  new  trial, 
that  his  interest  was  merely  future  and  contingent,  and  incapable  of  being  released ;  but  the 
court  (May.  1812)  held  that  the  interest  was  a  present  right,  to  take  ofleet  inifiitnrej  and  there 
fore  might  oe  presently  released ;  referring  to  Co.  Lit  265  a. 
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PHILLIPS  V.  SHERVILL. 

It  ifl  no  objection  to  a  distren  for  rent,  that  the  tenant,  after  it  became  dae,  petttioned  dw  htJ^ 
rent  Debtors'  Court,  under  atat.  1  dc  2  Vict  c.  110,  inserted  the  rent  in  hia  acheduleua 
debty  was  oppoaed  in  respect  of  it  bj  the  landlord,  and  obtained  his  discharge. 

Case  for  an  excessive  distress.  The  first  count  charged  the  defendaat 
with  distraining  for  11/.  rent,  when  only  1/.  was  due.  The  second  conot 
was  on  the  statute  of  Marlbridge,  52  H.  3,  c.  4,  for  a  like  cause  of  actioo. 
There  was  a  third  count,  not  material  here.  Plea :  Not  guilty,  by  statute. 
Issue  thereon. 

On  the  trial,  before  Lord  Denman,  C.  J.»  at  the  sittings  in  Middlesex 
after  Michaelmas  term,  1843,  the  material  facts  appeared  to  be  as  follows. 
Half  a  year's  rent,  amounting  to  10/.,  was  due  from  plaintiflf  to  defeodwt 
^  *at  Lady  Day,  1843.     After  that  day  the  plaintiff  was  arresteil  by 

•I  another  creditor,  and  imprisoned ;  and,  on  May  8th,  1843,  be  peti- 
tioned the  Insolvent  Debtors'  Court,  under  stat.  1  &  2  Vict.  c.  110,  s.  35. 
The  vesting  order  was  dated  May  9th.  In  his  schedule,  dated  May  lOlb, 
plaintiff  inserted  defendant  as  a  creditor  for  10/.,  the  rent  last  mentioned. 
The  defendant  appeared  in  the  Insolvent  Debtors'  court  as  such  creditor, 
and  opposed  the  discharge ;  but  it  was  granted,  June  17th,  1843.  On  the 
19th  of  August,  plaintiff  having  ever  since  Lady  Day  kept  possessioo  of 
the  premises  for  which  the  rent  was  claimed,  defendant  put  in  a  distress  for 
the  10/.  formerly  due,  and  an  arrear  of  1/.  which  had  accrued  since,  aod 
seized  the  goods  mentioned  in  the  declaration,  which  were  the  plaiotirs 
property,  bought  since  his  discharge.  The  plaintiff  contended  on  the  tml 
that,  after  discharge  in  the  Insolvent  Debtors'  Court,  the  remedy  by  distress 
for  the  rent  previously  due  was  barred ;  the  defendant,  that  it  stiU  subsisted. 
The  lord  chief  justice  reserved  the  point:  and  .the  plaintiff  had  a  verdict 
for  13/.  14^.  on  the  first  and  second  counts.  On  the  third  the  verdict  was 
for  the  defendant.  PlaU,  in  Hilary  term,  1844,  moved,  according  to  the 
leave  reserved  at  the  trial,  for  a  rule  to  show  cause  why  a  verdict  for  the 
defendant  should  not  be  entered  on  the  first  two  counts.  He  cited  Bngp 
V.  Sowry,  8  M.  &  W.  729,  and  stat.  1  &  2  Vict.  c.  110,  s.  58.  Pattesok,  J., 
mentioned  J^ewton  v.  Scott^  9  M.  &  W.  434.  (a)  A  rule  nisi  was  granted. 
In  Michaelmas  term,  1844,(6) 

-  *  Chilton  and  Hugh  Hill  showed  cause.  In  Briggs  v.  Soierfff 
"  the  only  point  on  which  that  case  can  apply  here  arose  upon  a  claim 
for  rent  due  after  bankruptcy.  In  JVewton  v.  Scotl^  the  rent  was  due  before 
bankruptcy,  but  the  goods  taken  were  those  not  of  the  bankrupt  tenant  bat 
of  another  person  ;  the  right  which  the  landlord  had  to  distrain  such  goods 
on  the  premises  was  a  collateral  remedy,  not  extinguished  by  the  bankruptcy 
of  the  tenant  himself.     Stat.  1  &  2  Vict.  c.  110,  s.  58,  relied  upon  by  tbe 

(a)  Aflinned  on  error,  in  Exchequer  Chamber,  Newton  ▼.  Seoit,  10  M.  &  W.  471. 
{h)  November  llUi.    Before  Loid  Denman,  C.  J.,  Williams,  Coleridge,  and 
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defendant,  f  nacts,  «  That  no  distress  or  distresses  for  rent  made  and  levied 
.ifker  the  arrest  or  other  commencement  of  the  imprisonment  of  any  person 
vrhose  estate  shall,  by  any  such  order  as  aforesaid,  have  been  vested  in  the 
provisional  assignee,  upon  the  goods  or  eiTcfCts  of  any  such  person  shall  be 
available  for  more  than  one  year's  rent  accrued  prior  to  the  making  of  such 
order,  but  that  the  landlord  or  party  to  whom  the  rent  shall  be  due  shall 
and  may  be  a  creditor  for  the  overplus  of  the  rent  due,  and  for  which  the 
distress  shall  not  be  available,  and  entitled  to  all  the  provisions  made  for 
creditors  by  this  act."  The  privilege  there  recognised  is  against  the  policy 
of  the  act,  and  extends  only  to  distresses  made  before  the  discharge.  From 
that  time  forward  the  act  protects  both  the  person  and  goods  of  the  debtoi 
from  any  process  as  to  debts  included  in  the  schedule.  If  the  landlord  then 
has  not  been  vigilant  enough  to  distrain,  he  is  no  longer  aided  by  sect.  58 
against  the  operation  of  the  vesting  order :  but,  as  to  any  subsequent  rent, 
he  is  exempted  from  loss  by  sect.  50,  which  enables  him  to  put  an  end  to 
the  lease  if  the  assignees  will  not  take  it. 

•Reference  may  be  made  on  the  other  side  to  sect.  90,  which  r»Q  .- 
enacts  that  no  person  dischaif[ed  under  the  act  shall  afterwards  be  1- 
imprisoned  by  reason  of  the  judgment  entered  up  under  s.  87,  <<  or  for  or 
by  reason  of  any  debt  or  sum  of  money,  or  costs,  with  respect  to  which 
such  person  shall  have  become  so  entitled,  or  for  or  by  reason  of  any  judg- 
ment, decree,  or  order  for  payment  of  the  same ;  and  to  sect.  91,  which 
enacts  that,  <«  after  any  person  shall  have  become  entitled  to  the  benefit  of 
this  act  by  any  such  adjudication  as  aforesaid,  no  writ  of  fieri  facias  or 
elegit  shall  issue  on  any  judgment  obtained  against  such  prisoner,  for  any 
debt  or  sum  of  money  with  respect  to  which  such  person  shall  have  so 
become  entitled,  nor  in  any  action  upon  any  new  contract  or  security  for 
payment  thereof  except  upon  the  judgment  entered  up  against  such  pri- 
soner according  to  this  act ;  and  that  if  any  suit  or  action  shall  be  brought 
or  any  scire  facias  be  issued  against  any  such  person,  his  heirs,  executors, 
or  administrators,  for  any  such  debt  or  sum  of  money,  or  upon  any  new 
contract  or  security  for  payment  thereof,  or  upon  any  judgment  obtained 
against,  or  any  statute  or  recognisance  acknowledged  by  such  person  for 
the  same,  except  as  aforesaid,  it  shall  be  lawful"  to  plead  the  discharge. 
And  it  may  be  contended  that  these  clauses  give  the  limit  of  the  insolvent's 
exemption  after  discharge,  and  that  the  remedy  against  him  by  distress,  not 
being  expressly  barred,  still  subsists.  On  the  same  principle  of  construc- 
tion it  was  once  suggested  that,  after  certificate,  a  bankrupt's  person  only, 
and  not  his  property,  was  relieved  from  process  of  execution  for  prior  debtSy 
under  stat.  6  G.  4,  c.  16,  ss.  121, 126 :  but  this  court  held  •other- 
wise ;  Davis  v.  Shapley^  1  B.  Ac  Ad.  54.  Under  the  present  act,  ^ 
Ae  discbarge  would  be  complete  without  sects.  90,  91 :  those  clauses  only 
point  out  modes  of  relief.  Nor  is  it  clear  that  sect.  91  does  not  iacludd 
proceeding  by  distress,  which  is  in  the  nature  of  process  in  a  suit. 

Buty  further,  by  sect.  87,  when  a  prisoner  obtaias  his  discharge  und^r  the 
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statute,  a  judgment  is  entered  up  against  him  for  the  amount  of  the  debts 
stated  in  this  schedule ;  and  a  party  cannot  distrain .  afier  having  taken  a 
security  of  a  higher  degree.  Thus  it  is  laid  down  in  Bull.  N.  P.  182,  that, 
<(  if  a  landlord  accept  a  bond  for  the  rent,  this  does  not  extinguish  it»  for 
the  rent  is  higher,  and  the  accepting  of  a  security  of  an  equal  degree  is  no 
extinguishment  of  the  debt.  3ut  a  judgroenc  obtained  upon  a  bond  is  an 
extinguishment  of  it:"  for  which  Higgens*s  Catej  6. Rep.  44  b,  is  cited. 
There,  to  an  action  of  debt  on  bond,  the  defendant  pleaded  a  judgment 
recovered  for  the  debt  aforesaid :  on  demurrer,  the  plaintifis  argued  <(tbat 
if  a  man  recovers  debt  on  a  bond,  or  rent  on  a  lease  for  years,  it  is  at  the 
piaintifT's  election  to  sue  execution  on  that  judgment,  or  to  have  a  new 
action  :"  but  the  Court  of  Common  Pleas  held  otherwise,  saying  that,  after 
judgment  on  a  bond,  «  by  judicial  proceeding,  and  act  in  law,  the  debt  due 
by  the  bond  is  transformed  and  metamorphosed  into  a  matter  of  record ; 
and  judgment  in  a  court  of  record  is  of  a  higher  nature  than  a  statute  staple, 
statute  merchant,  or  any  recognisance  acknowledged  by  assent  of  the  par- 
ties, without  judicial  proceeding."  In  Com.  Dig.  AcHon  (K  3,)  it  is  laid 
^  down  that  «In  personal  actions,  a  recovery  upon  *demurrer,  cou- 

^  fession,  or  verdict,  &c.,  is  a  bar  to  every  other  personal  action  for 
ever ;  for  no  one  personal  action  is  of  higher  nature  than  another ;  and 
therefore,  the  party  has  no  remedy  but  by  error,  or  attaint."  <(  So,  though 
the  action  be  of  another  nature :  as  a  recovery  in  debt  is  a  bar  in  assumpsit 
upon  the  same  contract,  et  e  contrd^  A  demand  for  rent  ranks  with  a  debt 
by  specialty,  according  to  Dams  v.  Gyde^  2  A.  &  £.  623,  626,  and  Gagt 
V.  Adorij  1  Salk.  325,  there  cited,  and  will  therefore  be  extinguished  in 
the  same  manner.  [Coleridge,  J.  Had  the  judgment  been  actually 
entered  up  in  the  present  case  ?]  The  warrant  of  attorney  to  enter  up 
judgment  must  be  executed  in  every  case  before  the  prisoner  can  be  di^ 
charged  :  the  entry  of  judgment  follows  as  of  course ;  the  court  will  pre- 
sume all  things  rit^  acta.  [  Wxghtman,  J.  The  judgment  is  to  operate  on 
after  acquired  property.]     The  goods  in  question  were  so. 

Plattj  Pashley  and  Pearson^  contri.  Cases  in  which  bankruptcy  or 
insolvency  has  been  held  to  bar  process  on  contract  have  no  application 
here.  Davis  v.  Shapley^  1  B.  &  Ad.  54,  is  such  a  case.  There  it  was 
decided  that  a  personal  remedy,  process  in  an  action  for  goods  sold,  was 
barred  by  certificate  in  bankruptcy.  But  rent  issues  from  the  premises 
themselves ;  they  are  bound  for  the  payment ;  and  therefi>re  the  goods  of  a 
third  person,  found  there,  are  liable,  though  the  remedy  against  the  tenant 
en  his  personal  contract  be  gone.  The  judgments  of  the  Court  of  Exche- 
quer  in  Briggs  •v.  Sowry^  8  M.  &  W.  729,  and  Jfewkn  v.  ScM^ 
^^^J  9  M.  &  W.  434,(a)  put  the  point  out  of  doubt.  The  question  ia 
the  latter  case  was  considered  to  be,  (<  whether  the  certificate  obtained  by  a 
bankrupt  tenant  amounts  to  a  release  of  the  rent ;"  and  the  court  held  that 
it  did  not.    The  plaintiff  here  must  contend  that  the  rent  was  released  br 

(a)  Affimed  on  error,  in  Exchequer  Chamber,  IkwUm  ▼.  Seott,  10  BL  4k  W.  471. 
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ne  insolvent's  discharge  under  stat.  1  &  2  Vict.  c.  110.    In  Slevenson  v. 
Woodf  5  Esp.  N.  P.  C.  200,  where  a  landlord  had  received  money  for 
rent  due  after  an  act  of  bankruptcy,  and  the  assignees  sought  to  recover  it 
back,  Lord  Ellenbobough  said :  «  The  landlord  has  by  law  a  right  of 
distress ;  he  has  a  legal  lien  on  the  bankrupt's  goods,  unconnected  with 
bankruptcy ;  if  he  thinks  fit  to  waive  that  right,  and  accept  of  the  rent  from 
the  assignees,  who  may  be  benefited  by  having  the  goods,  without  being 
sold  under  the  distress,  the  landlord  should  not  be  placed  in  a  worse  situa- 
tion than  if  he  had  made  an  actual  distress ;  it  would  be  a  fraud  on  his 
legal  rights  to  hold  otherwise :"  and  the  defendant  had  a  verdict.     That 
decision  was  adopted  by  the  Court  of  Common  Pleas  in  Mavor  v.  Croome^ 
1  Bing.  261.     The  grounds  of  judgment  in  these  cases  avail  equally  here. 
The  object  of  the  Insolvent  Debtors'  Acts  is  to  relieve  the  debtor,  person- 
ally ;    therefore,  by  stat.  1  &  2  Vict.  c.  110,  ss.  90,  91,  after  a  discharge 
under  that  act,  his  person  is  delivered  from  arrest  and  his  goods  from  process 
in  any  action  against  him  for  the  causes  there  mentioned :  but,  although 
particular  modes  of  proceeding  against  his  goods  or  person  are  specified  by 
^tbese  clauses,  it  is  not  said,  or  intended,  that,  in  case  of  rent     .^^q^, 
remaining  due,  the  collateral  remedy  by  distress  of  goods  found     L 
upon   his  premises  shall  cease :    and  sect,  58,  iu  restraining,  expressly 
recognises  it.     Under  stat.  7  G.  4,  c.  57,  it  was  held  that,  in  an  action  of 
assumpsit,  a  discharge  by  virtue  of  the  statute  must  be  pleaded,  and  could 
not  be  shown  under  the  general  issue ;  Bircham  v.  Creighton^  10  Bing.  11 ; 
and  tht  reason  given  applies  here ;  « that  the  discharge  is  a  statutory  answer 
to  the  plaintifi's  demand,  and  does  not  go  to  the  destruction  of  the  debt." 
[W IGHTMAN,  J.   The  rent  here  was  inserted  in  the  schedule.     What  eflfect 
do  you  give  to  the  judgment  under  sect.  87  ?]     A  new  right  is  given  by 
tbat  clause,  on  a  certain  contingency  ;  but  the  remedy  is  personal ;  it  does 
not  interfere  with  the  collateral  recourse  to  the  premises.     In  replevin,  it 
would  be  no  answer  to  an  avowry  for  rent  in  arrear,  that  the  distrainor  had 
recovered  judgment  iu  an  action  for  use  and  occupation.     The  landlord's 
right  is  like  a  right  of  lien,  which,  while  unsatisfied,  is  not  destroyed  by  any 
thing  short  of  taking  possession  and  then  waiving  it,  as  in  Jacobs  v.  Lalour^ 
5  Bing.  130.     The  authorities  cited  on  the  second  point  fail  to  show  that 
the  remedy  of  a  landlord  by  distress  upon  the  premises  for  rent  is  merged 
in  a  judgment  between  the  provisional  assignee  and  the  tenant.     Dacis  v. 
Gyde^  2  A.  &  E.  623,  so  far  as  it  applies,  is  in  the  defendant's  favour ;  so 
also  is  1  Roll.  Abr.  605,  Deli  {ExtinguishtnerU)  A.  pi.  2,  there  cited. 

Cttr.  adv.  vulL 
•Lord  Denman,  C.  J.,  in  this  vacation,  (February  1 2th,)  delivered     p^Q^.  ^ 
the  judgment  of  the  court.  ^ 

The  question  in  this  case  was  whether  the  landlord  could,  after  the  dis- 
charge of  the  tenant  under  the  Insolvent  Debtors'  Act,  distrain  for  rent  due 
before  the  discharge,  and  mentioned  in  the  schedule. 

It  was  said,  upon  the  argument,  that,  as  the  person  of  the  tenant  was 
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protected  after  his  discharge  against  all  proceedings  in  respect  of  debts 
mentioned  in  the  schedule,  and  as  his  future  effects  were  protected  from 
process  of  execution  except  upon  the  judgment  confessed  to  the  provisional 
assignee,  the  remedy  by  distress  was  gone  also  ;  and  that,  by  the  operation 
of  the  Insolvent  Debtors'  Act,  the  debt  was,  for  all  purposes  of  remedy 
except  under  that  act,  virtually  extinguished.  This  may  be  so  as  far  af 
regards  the  remedy  by  action,  but  not  as  regards  the  remedy  by  distress. 
The  rent  itself  was  not  extinguished ;  and  the  remedy  by  distress  is  wholly 
collateral  to  the  remedy  by  action.  It  was  decided  in  the  cases  of  Briggs 
V.  Sowry,  8  M.  &  W.  729,  and  Mwton  v.  Scoii^  9  M.  &  W.  434,(a)  that 
the  discharge  of  the  person  of  the  tenant  under  the  bankrupt  acts  does  not 
take  away  the  right  of  distress ;  and  upon  that  part  of  the  case  there  is  a 
perfect  analogy  between  a  discharge  under  the  bankrupt  acts  and  a  discharge 
under  the  insolvent  acts. 

But  it  was  contended  that  the  judgment  confessed  by  the  insolvent  debtor 
to  the  provisional  assignee,  under  the  eighty-seventh  section  of  the  Insolvent 
Act,  was  a  security  of  so  high  a  nature  that  there  was  no  other  remedy  for 
any  claim  or  demand  included  in  it,  except  •by  putting  that  judg- 
-■  ment  in  force  by  execution  upon  it.  That  judgment,  however,  is 
neither  confessed  to  the  landlord,  nor  is  it  co-extensive  in  effect  with  the 
remedy  by  distress.  The  judgment  could  only  operate  upon  the  future 
goods  of  the  debtor :  but,  under  a  distress,  the  goods  of  any  person  could 
be  taken,  if  upon  the  demised  premises.  The  judgment  confessed  to  the 
provisional  assignee  may  have  the  effect  of  an  additional  and  collateral 
security,  but  neither  merges  nor  extinguishes  the  peculiar  remedy  by  distress, 
which  is  incidental  to  rent  service  and  is  quite  independent  of  other  reme- 
dies, and  which  remains  notwithstanding  the  discharge  of  the  tenant  under 
the  insolvent  acts,  except  so  far  as  these  acts  have  expressly  restrained  it. 

The  verdict,  therefore,  in  this  case,  will  be  entered  for  the  defendant 
pursuant  to  the  leave  reserved.  Rule  absolute, 

(a)  Affirmed  on  error,  in  Exchequer  Chamber,  10  M.  6l  W.  471. 


DOE  on  the  demise  of  MUSTON  v.  HARRIET  GLADWIN.    MarA  1. 

Loaeee  of  butldings  covenanted  in  the  lease  to  « insure  and  continae  ineared'*  sueh  boikfings  ii 
the  joint  names  of  himself  and  the  lesjor,  hit  executors,  dbc,  or  assigns;  and  there  was  a 
proviso  for  re-entry  on  breach  of  the  covenant  The  lesjee  insured  in  his  own  name  aingtj, 
but  showed  the  policy  to  the  lessor,  who  approved  of  it,  and  accepted  rent  dniinj  the  next 
three  years  ending  at  Christmas,  1842  The  premiumi  of  insurance  were  duly  paid  up  to 
that  time,  the  premium  at  Christmas,  1842,  covering  the  year  1843,  and  the  policy  contina- 
ing  unaltered.  In  January,  1843,  the  lessor  assigned ;  and  the  assignee,  in  the  eame  year, 
brought  ejectment  for  a  forfeiture  incurred  by  not  insuring  in  the  joint  namea.  No  noCiDe  hal 
been  given  to  the  lessee  to  alter  the  policy.     Held, 

That  the  covenant  to  insure  in  the  joint  names  was  a  continuing  covenant,  and  was  not  wmiv«d 
by  the  conduct  of  the  lessor,  except  as  lo  past  breaichea.    And  that  the  ejactaMat  lay 

Ejectment  for  messuages,  &c.,  in  Kent.     Declaration  of  Trinity  term, 
1843:  demise,  May  I8th,  1843. 
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On  the  trial)  before  Lord  Denman,  C.  J.  y  at  the  Maidstone  ^Spring 
wsizesj  1844}  it  appeared  that  this  ejectment  was  brought  on  the  t 
alleged  forfeiture  of  a  lease  by  which  defendant  hekl  the  premises.  The 
defendant  was  the  widow  and  executrix  of  Thomas  Gladwin.  The  lease 
purported  to  be  granted,  December  7th,  1819,  by  Lancelot  Loat  to  Thomas 
Gladwin,  his  executors,  administrators,  and  assigns,  in  consideration  of  the 
expense  which  the  said  T.  G.  had  been  at  and  pat  to  in  erecting  and  build- 
'  ing  an  ice  well  and  other  erections  and  buildings  in  and  uporl  the  piece  of 
land  or  ground  thereinafter  described  and  intended  to  be  thereby  demised : 
and  also  in  consideration  of  the  yearly  rent  and  covenants  thereinafter 
reserved  and  contained,  and  on  the  part  of  the  said  T.  6.,  his  executors, 
&c.,  to  be  paid,  kept,  done,  and  performed.  The  term  was  thirty-five 
years ;  the  rent  4/.  4$.,  payable  on  the  usual  quarter  days.  The  lease  con- 
tained the  following  covenant  by  the  lessee.  <<  And  also  that  he  the  said 
Thomas  Gladwin,  his  executors,''  &e.,  «  shall  and  will  from  time  to  time, 
and  at  all  times  during  the  said  term,  at  his  or  their  own  expense,  well  and 
sufficiently  insure  and  continue  insured  in  the  joint  names  of  himself,  his 
executors,  administrators  or  assigns,  and  the  said  Lancelot  Loat,  his  execu- 
tors, administrators  or  assigns,  all  erections  and  buildings,  except  the  ice 
^ell  before  described,  which  shall  or  may  during  this  demise  be  erected  and 
built  on  the  said  premises  hereby  demised,  or  on  any  part  thereof,  during 
the  said  term,  against  loss  or  damage  by  fire,  in  some  respectable  insurance 
office,''  &c.  There  was  a  proviso  for  re-entry  if  Thomas  Gladwin,  his  execu- 
tors, &c.,  should  not  perform  all  and  every  the  covenants,  &c.  The  lessor 
of  the  plaintiff  alleged  as  a  breach  *of  covenant(a)  that  the  premises  ^ 
had  not  been  insured  or  continued  to  be  insured  in  the  joint  names  L 
of  the  persons  in  whose  joint  names  the  same  ought  to  have  been  insured. 

The  defendant  became  tenant  on  the  death  of  Thomas  Gladwin,  and,  on 
528th  January,  1836,  etfected  an  insurance  in  her  own  name  and  in  no  other. 
The  policy  was  continued  in  that  form  till  the  bringing  of  the  present  action ; 
and  the  premium  was  paid,  December  27th,  1842,  for  the  ensuing  year. 
The  reversion  of  the  demised  premises  came  to  George  Oliver  by  assign- 
ment in  1837 ;  and  he  assigned  to  the  lessor  of  the  plaintiflTon  13th  January, 
1843.  In  1839,  Oliver's  attorney  wrote  to  the  defendant,  requiring  her  to 
insure  in  her  own  name  and  that  of  Oliver :  but  it  was  proved  on  the  defend- 
ant's part  that,  in  the  spring  of  1840,  the  policy,  in  the  defendant's  sole 
name,  was  shown  to  and  approved  of  by  Oliver,  and  tnat  he  had  subse- 
quently, and  down  to  January,  1843,  acceptt.  J  rent  from  the  defendant,  the 
last  payment  being  for  the  rent  due  at  Christmas,  1842. 

It  was  urged  on  the  defendant's  behalf  that  the  alleged  forfeiture  had 

been  waived  by  Oliver,  and  could  not  be  enforced  by  the  lessor  of  the 

*  plaintiff  till  afier  express  notice  to  insure  according  to  the  covenant,  whitfh 

'  notice  did  not  appear  to  have  been  given;    The  lord  chief  justice  dirccted 

(a)  In  a  particttlar  of  IvreaehM  deHvend  under  a  jodge'ii  order. 
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a  verdict  for  the  plaintiflf,  reserving  leave  to  move  to  enter  a  verdict  for  tw 
defendant.     Plattj  in  the  ensuing  term,  moved  accordingly ;  and  a  rule  nis 
was  granted.    In  this  vacation,(a) 
*9561        *  ^*  ^'  Watson  and  Peacock  showed  cause.    The  covenant  to 

insure  and  keep  insured  was  a  continuing  covenant ;  and,  therefore, 
if  there  was  a  waiver  of  forfeiture  by  Oliver  in  1839,  that  did  not  extend  to 
subsequent  forfeitures ;  Doe  dem.  Flower  v.  Peck^  1  B.  &  Ad.  428,  prores 
both  these  joints,  and  agrees  with  Doe  dem.  JimbUr  v.  Woodbridge^  9  B. 
&  C.  376.  And  the  supposed  assent  here,  if  it  went  farther  than  the  waiver 
of  a  past  breach,  must  be  relied  upon  as  a  parol  dispensation  with  a  coq* 
tract  under  seal,  which  is  contrary  to  the  established  rule  of  law ;  WeU  r. 
Blakewayj  2  Man.  &  G.  729.  Accord  and  satisfaction  after  breach  is  an 
answer  to  an  action  of  covenant,  but  not  accord  and  satisfaction  before ; 
Com.  Dig.  Accord^  (A  1,)  (A  2:)  the  reason  is  stated  in  Blake* s  Case^  6 
Rep.  43  b,  that,  where  the  breach  gives  only  a  right  of  action  for  damages, 
accord  after  breach  is  only  an  acceptance  of  amends  for  the  damages ;  but 
accord  before  is  a  dispensing  with  the  covenant,  which  cannot  be  done  by 
.  parol :  and  this  doctrine  was  acted  upon  in  Kaye  v.  Waghorn^  1  Taunt.  428. 
The  distinction  between  waiver  of  a  power  of  re-entry  after  breach  and  a 
prospective  dispensation  is  also  pointed  out  in  note  (16)  to  Dappa  v.  Mayo^ 
1  Wms.  Saund.  288  a,  b.  West  v.  Blakeway^  in  an  equitable  view,  was 
more  strongly  in  favour  of  the  defendant  than  this  case,  because  there  the 
party  who  brought  the  action  had  directly  sanctioned  the  breach  of  cove- 
nant. Perhaps  the  transaction  here  between  Oliver  and  the  defendant 
might  raise  an  equity  between  themselves :  but  it  could  not  destroy  the 
covenant  as  between  the  defendant  and  an  assignee  of  the  reversion.  Doe 
^^^.     dem.  Knight  v.  ^Rowe^  Ry.  &  M.  343,  may  be  cited  for  the  defend* 

ant.  There  the  action  was  brought  against  the  assignee  in  whom 
a  lease  granted  to  oKe  Jones  became  vested  under  the  Insolvent  Debtors' 
Act ;  the  lease  contained  a  covenant  to  insure  in  the  joint  names  of  the 
landlord,  (who  was  lessor  of  the  plaintiff,)  and  Jones,  in  two-thirds  of  the 
.value :  and  the  ejectment  was  brought  for  a  forfeiture  incurred  by  insuring 
in  defendant's  name  only,  and  in  the  sum  of  800/.,  which  was  less  than  the 
required  amount.  But  the  landlord  had  always  kept  the  lease  in  his  own 
possession,  and  had  given  Jones  an  abstract,  which  did  not  state  in  whose 
name  or  names  the  policy  was  to  be  effected ;  and,  the  year  before  (he  de- 
fendant's insurance  was  effected,  the  landlord  had  himself  insured  the 
premises,  (Jones  being  unable  to  do  so,)  for  800/.  Abbott,  C.  J.,  under 
these  circumstances,  left  it  to  the  jury  to  say  whether  the  landlord's  conduct 
in  these  respects  might  or  might  not  have  led  a  reasonable  man  to  suppose 
that  an  insurance  in  one  name  only  was  sufficient,  and  that  800/.  was  two- 
thirds  of  the  value ;  and  directed  them,  if  their  opinion  was  in  the  affirma* 
tive,  to  find  for  the  defendant.    It  is  observed  in  Roscoe  on  Evidence, 

(a)  Fcbnmiy  6th.    Before  Loid  Denmaii,  C.  J.,  Petteeon  and  Cokrid^e,  Je. 
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432,(a)  that  «this  decision,  however  equitable,  seems  to  be  unsatisfactoiy 
in  principle."  But,  assuming  it  to  be  correct,  the  case  differs  from  thi% 
because  here  the  defendant  knew  the  terms  of  the  lease,  and  had  been 
reminded  of  them  by  letter,  and,  if  she  was  not  informed  of  Oliver's  assign- 
ment to  Muston,  might,  at  least,  have  insured  in  her  own  name  and  Oliver's, 
Doe  dem.  PiUman  v.  Suttortf  9  C.  &  P.  706,  is  also  a  different  case  from  the 
present :  there  the  lessee  covenanted  to  insure,  but  the  *lease  pro*  r*Q^fi 
Tided  that,  if  he  made  default,  the  landlord  might  insure,  charge  ^ 
the  lessee  with  the  premiums,  and  recover  them  by  distress;  and  the  lessee 
had  reason  to  believe,  from  previous  transactions  with  the  landlord,  that  he 
had  exercised  the  option  of  insuring  and  charging  the  premiums  to  the 
lessee.  The  landlord  had  misled  him  as  to  the  matter  of  fact.  Doe  dem. 
Marecrqfl  v.  Meux^  4  B.  &  C.  606,  may  be  cited  for  the  defendant ;  but  there 
the  landlord,  by  giving  the  tenant  notice  to  repair  within  three  months, 
impliedly  waived  the  power  of  re-entering  for  non-repait  before  the  three 
months  expired. 

Bovillj  contra.  First,  this  case  falls  within  the  authority  of  Doe  dem. 
Knight  V.  Bowe^  Ry.  &  M.  343.  Abbott,  C.  J.,  there  said :  «<  I  am  of  opinion^ 
that  there  is  not  in  this  case  any  dispensation  or  release  from  the  covenant ; 
nevertheless,  if  in  this  a  case  of  forfeiture,  the  conduct  of  the  lessor  of  the 
plaintiff  has  been  such,  as  to  induce  a  reasonable  and  cautious  man  to  be- 
lieve that  he  would  do  all  that  was  necessary  or  required  of  him,  by  insuring 
4n  his  own  name  and  to  the  amount  which  has  been  proved,  I  am  of  opinion 
that,  in  point  of  law,  the  lessor  of  the  plaintiff  is  not  entitled  to  your  verdict." 
«<  Knight  might  not  have  meant  to  deceive  in  this  respect,  but  still  if  it  would 
lead  a  reasonable  man  to  the  conclusion  that  has  been  stated,  then  as  regards 
this  ground  of  forfeiture,  your  verdict  should  be  for  the  defendant."  This 
ruling  has,  indeed,  been  questioned  in  Roscoe  on  Evidence,  432  \  but  that 
of  Lord  Denman,  C.  J.,  in  Doe  dem.  PUtman  v.  Sidtouj  9  C.  &  P.  706,  was 
to  the  same  effect.  *The  principle  is  that  of  Pickard  v.  Sears^  r*Q5<) 
6  A.  &  £.  469,  and  many  other  cases,  in  which  it  has  been  held  that  *-  < 
no  action  can  be  maintained  for  things  done  under  a  misconception  which 
the  plaintiff  himself  has  assisted  in  creating.  In  Doe  dem,  Morecrafl 
r.  Meux^  there  were  two  independent  covenants,  to  repair,  and  to  repair 
on  three  months'  notice,  with  a  proviso  for  re-entry  if  either  were  broken. 
The  defendant  would  clearly  have  been  liable  to  ejectment  under  the  first^ 
bat  was  held  to  be  protected,  because  the  landlord,  by  giving  him  notice  to 
repair  within  three  months,  had  led  him  to  believe  that  be  was  in  a  state  of 
security.  Here  the  defendant  acted  on  such  a  belief,  created  by  Oliver, 
down  to  the  end  of  1842,  when  the  premium  for  1843  was  paid ;  and  no 
cause  of  complaint  against  her  existed  when  the  lessor  of  the  plaintiff  b^ 
came  landlord.     [Patteson,  J.   You  do  not  put  the  landlord's  conduct  as 

» 

(a)  6tfa  ed  tit  EJedment    By  Landlord. 

(b)  See  Doe  dem,  Rankin  t.  Brinlku,  4  B.  &  Ad.  84.    Doe  dem,  De  Rutzen  r,  Lewie, 5 
A.  &  E.  277. 
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a  dispensation ;  and  yet  you  assert  what  clearly  amounts  to  one ;  aa  engage* 
anent  by  the  landlord  that  as  long  as  the  premiuais  are  paid  be  will  aot 
enforce  the  covenant.]  He  may  have  precluded  himself  from  it  if  Us 
conduct  has  prevented  the  defendant  from  doing  what  she  otherwise  woqM 
liave  done.  [Lord  Denmait,  C.  J.  It  had  not  led  her  to  alter  her  situatioa.] 
Secondly,  Oliver's  conduct  was  an  entire  waiver  of  the  covenant  so  far  as 
it  required  insurance  in  the  joint  names.  The  covenant  was  to  ^  insttre  and 
continue  insured"  in  the  joint  names,  &c.,  not  to  <<  insure  and  keep  in- 
sured," as  in  Doe  dem.  Flawer  v.  Peckj  1  B.  &  Ad.  428,  where,  it  may  be 
observed,  no  insurance  appears  to  have  been  efE*cted  at  all.  Here,  one  policy 
*9601  ^"^^  ^^  ^^  executed  and  approved  of,  and  then  nothing  *was  to  be 
done  for  the  future  but  to  continue  the  insurance  by  regularly  pay- 
ing the  premiums.  The  policy  in  a  single  name  was  approved  of  by 
.Oliver ;  and  the  insurance  was  duly  kept  alive*  Pabkr,  J.,  delivering  the 
judgment  of  the  court  in  Doe  dem.  Flawer  v.  Peckj  said :  «« If  this  could 
be  construed  to  be  a  covenant  by  the  lessee  to  effect  one  policy  of  aas^^ 
ance  immediately,  and  afterwards  that  he  and  his  assigns  should  keep  that 
particular  policy  on  foot,  by  continuing  to  pay  the  annual  premiums  on  that 
policy,  the  assignee  would  not  have  been  guilty  of  any  breach  of  covenant, 
if  the  lessee  had  never  insured,  for  the  policy  never  could  have  existed, 
which  the  assignee  was  to  continue ;  and  the  distress  for  rent  would  hare 
!been  a  waiver  of  the  breach  by  the  original  lessee.  In  such  a  case  the 
lessor  of  the  plaintiif  could  not  have  recovered."  The  present  is  analogous 
to  the  case  there  put.  One  policy  was  contemplated  ;  and,  if  it  was  effected 
irregularly,  the  acquiescence  of  Oliver  was  a  waiver.  It  could  not  be  in* 
tended  that  a  new  policy  should  be  effected  as  soon  as  the  premises  were 
assigned.  At  all  events  that  could  not  be  required  unless  a  notice  had 
been  given  to  the  tenant  to  alter  the  insurance.  Cur.  adv.  vulL  . 

Patteson,  J.,  now  delivered  the  judgment  of  the  court. 

This  was  an  action  of  ejectment  on  a  forfeiture  for  breach  of  a  covenaat 
to  insure  in  the  joint  names  of  landlord  and  tenant.  The  right  to  recover 
was  clear,  unless  the  lessor  of  plaintiff  had  by  his  conduct  barred  himself 
from  proceeding. 

»QAn  '^^^  reversion  in  the  pnnperty  had  often  changed  'owners.  la 
-I  1837  it  was  conveyed  to  Oliver,  and  on  13th  January,  1843,  by 
him  to  the  lessor  of  the  plaintiff.  A  policy  was  effected  by  the  def«*ndaat 
on  the  28th  January,  1836,  in  the  sole  name  of  the  defendant,  which  was 
kept  alive  by  payment  of  the  annual  premium.  At  Christmas,  1842,  the 
xegular  premium  was  paid  for  the  ensuing  year.  There  was  no  insurance 
•in  the  joint  names.  The  demise  was  laid  in  May,  1843.  The  defendant's 
aon-in-law  proved  at  the  trial  that,  on  the  very  day  when  Oliver  parte^l  vrith 
Ibis  property  to  the  lessor  of  the  plaintifl^  he  had  paid  Oliver  the-  rent  up  to 
Christmas :  he  also  proved  that  the  policy  effected  had  been  previoudy 
^ahown  to  Oliver,  who  expressed  himself  perfectly  satisfied  with  it. 

Under  these  circumstances  this  ejectment  must  be  considered  ts  nail- 
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sually  harah ;  and  it  is  impossible  for  any  court  to  lend  itself  willingly  to 
enforce  the  proceeding.  The  expression  that  the  law  abhors  a  forfeiture 
"Was  never  more  appropriate.  But  we  must  not  forget  that  the  legal  rights 
of  parties  are  all  that  we  have  power  to  deal  with.  Even  the  Court  of  Chan- 
cery has  refused  to  enjoin  against  proceeding  at  law  for  breach  of  the  cove- 
nant to  insure ;  Green  v.  Bridges,  4  Sim.  96 ;  and  on  occasions  like  the 
present,  Lord  Tenterden  was  in  the  habit  of  saying  that  we  are  bound  to 
give  all  instruments  their  natural  construction,  and  attach  to  them  their  legal 
consequences,  whatever  our  inclinations  may  be.(a)  This  course  may 
operate  severely  in  particular  cases ;  but  its  general  effect  is  no  doubt  bene- 
ficial, by  teaching  all  that  they  must  fulfil  their  engagements,  and  by  giving 
certainty  to  their  mutual  relations. 

•Since  this  lease,  then,  contains  a  proviso  for  re-entry  in  case  ^-^Q^g^ 
:  of  a  breach  of  this  covenant  as  well  as  that  of  others  which  may  be  ^ 
thought  more  important,  we  have  only  to  inquire  whether  it  has  been  broken 
so  that  the  landlord  might  maintain  an  action  of  cov^  nant  for  the  breach. 
That  it  has  been  broken  is  unquestionable :  but  the  present  landlord  is  said 
to  be  bound  by  the  act  of  the  former,  who  gave  the  defendant  to  understand 
that  he  should  not  require  the  performance  of  ihe  covenant,  but  was  satisfied 
"with  the  substitution  of  a  different  mode  of  insuring.  The  case  was  likened 
to  Pickard  v.  Sears^  6  A.  &  £.  469,  and  to  some  others,  where  it  was  held 
that  a  party  may  by  his  conduct  so  mislead  another,  and  so  affect  his  in* 
terests,  as  to  deprive  himself  of  the  right  to  complain  of  what  was  afterwards 
done  under  an  impression  which  he  himself  had  produced  ;  and  a  recent 
case  of  Doe  deni.  PUtman  v.  Suttotiy  9  C.  &  P.  706,  was  particularly 
brought  forward.  It  seems,  however,  sufficient  to  observe  that  no  case  has 
gone  to  the  length  of  intimating  that  a  breach  of  covenant  can  be  justified 
by  a  parol  license  to  break  it.  This  would  be  to  confound  well  established 
legal  principles.  The  last  named  case  of  Doe  dem,  PUtman  v.  Sutton^ 
which  is  cited  as  nearest  to  the  present,  is  very  plainly  distinguishable 
when  examined.  There  the  covenant  to  insure  on  the  tenant's  part 
was  qualified  by  an  option  given  to  the  landlord  to  insure  if  the  tenant 
made  default,  and  to  add  ihe  amount  of  premiums  to  his  rent ;  and  the  evi- 
dence showed  that  the  landlord  had  represented  to  the  tenant  that  he  had 
availed  himself  of  this  power  by  insuring.  This  representation  would 
naturally  induce  *a  belief  that  the  insurance  was  actually  effected  ^c^o 
according  to  the  terms  of  the  lease,  in  the  manner  which  the  lanJ-  t 
lord  proposed.  Against  an  action  of  covenant,  the  tenant  might  have 
defended  uimself  by  showing  that  the  landlord  prevented  him  from  insuring, 
by  representing  that  he  bad  himself  insured,  and  that,  in  fact,  that  peculiar 
covenant  was  not  broken  if  the  landlord's  statement  was  true.  The  case 
of  Doe  dem.  Knight  v.  jRowe,  Ry.  k  Moo.  343,  before  Lord  Tenterdu 
was  also  much  pressed  on  us  in  argument ;  but  there  the  landlord  had  mis- 
led the  tenant,  by  delivering  to  him  a  deficient  abstract  of  the  lease.     But 

(a)  See  Doe  dem,  Davis  t.  Ebam,  M.  dc  M.  189. 
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in  this  case  there  is  nothing  but  verbal  evidence  that  a  landlord  bad  said 
that  be  would  be  satisfied  though  the  covenant  should  be  broken,  which  it 
indisputably  was  during  the  whole  time  that  the  premises  remained  uninsured 
according  to  the  covenant ;  for  the  waiver  by  acceptance  of  rent  could  not 
operate  beyond  Christmas,  up  to  which  period  that  rent  was  accepted ;  and, 
this  being  a  continuing  covenant,  a  subsequent  breach  entitled  the  lessor  of 
the  plaintiflfto  re-enter:  Doe  dem.  Flower  v.  Peck^  1  B.  &  Ad.  428. 
We  think,  therefore,  that  the  rule  must  be  discharged. 

Rule  discharged. 


•964]  •HOPKINSON  v.  JOHN  JACKSON  LEE. 

Covenant,  by  ona  plaintilC  on  a  deed  executed  htimeen  phtniiff  and  HI  of  the  one  part,  and 
defendant  of  the  other  part  The  deed  recited  that  defendant  had  applied  to  plaintiff  to  lend  E^ 
on  mortgage,  2900/1,  moneys  of  Ji.,  then  in  plaintiff*8  hands,  as  trustee  for  H. :  that  plain- 
tiff had  declined,  not  being  satisfied  with  the  security  for  payment  of  interest,  whereupon 
defendant  offered  the  after  mentioned  covenant  as  further  security,  and  pltdnijff  and  H^  being 
satisfied  therewith,  agreed  to  accept  the  same,  and  advance  the  2900iL:  That  aooordingiy,  by 
indenture  <^  mortgage  and  assignment,  to  which  E.,  the  borrower,  was  party  of  one  part,  and 
plaintiff  and  H.  respectively  of  other  parts,  in  consideration  of  2900/.  paid  by  plaintiff  to  E. 
out  of  sueh  moneys  of  H.wi  aforesaid,  a  policy  <^  assurance  and  the  dividends  on  crrtain 
Bank  annuities  were  assigned  to  plaintifi^  but  subject  to  redemption,  dec,  with  covenants  by 
£.  to  pay  principal  and  interest,  and  the  premiums  on  the  policy,  and  a  proviaeo  that,  in 

-  defeult  of  payment  of  any  such  premium,  plaintiff  might  pay  the  same,  and  repay  himself  the 
amount  out  of  the  Bank  annuities.  After  these  recitaU,  defendant,  by  the  first  inentionod 
deed,  in  pursuance  of  the  agreement,  and  in  consideration  of  the  premises,  and  of  plaintiff 
having  advanced  the  29Q0L  to  E.,  covenanted,  dice,  with  and  to  plaintiff,  his  eiecutors.  dice., 
and  also  as  a  distinct  covenant  with  and  to  H^  her  executors,  Slc^  that  defendant,  sul^t 
to  the  proviso  after  mentioned,  would  pay  five  per  cei:t  interest  on  the  2900iL  until  payment  of 
the  prindpaL  Provided,  and  it  was  declared  and  agreed  between  and  by  the  parties  thereto, 
that  the  covenant  was  intended  only  as  a  security  for  so  much  of  the  interest  as  the  dividends 
of  the  Bank  annuities,  dec,  after  payment  of  the  premiums,  should  be  insufficient  to  pay :  and 
that,  as  between  defendant  and  the  plaintiff  and  /f.,  their  executors,  dec,  such  part  of  the 

,  dividends  as  should  from  time  to  time  remain  after  payment  of  the  premiums  should  finat  be 
applied  in  payment  of  the  accruing  interest,  or  so  much  as  the  dividends  should  be  sufBcieot 
to  pay,  and  that  defendant,  his  heirs,  executors,  dec,  should  be  liable  on  the  covenant  for  so 
much  only  of  the  interest  as  the  residue  of  the  dividends  should  bom  time  to  time  be  insnfr 
dent  to  pay. 

Beld,  that  H.  ought  to  have  been  joined  as  a  plaintiff  by  reason  of  her  joint  interest,  disdosed 
by  the  deed,  in  the  subject  matter  of  the  covenant 

Covenant.  The  declaration  stated  tliat  od  1st  August^  1840,  by  articles  of 
agreement  then  made,  &c.,  between  Thomas  Mann  Lee  and  defendant  of  the 
one  part,  and  plaintiff  and  Ann  Caroline  Hogg  of  the  other  part  (profert:) 
After  reciting  that  T.  M.  Lee  and  defendant,  as  the  solicitors  or  agents  of 
Emily  de  Coetlogon,  Henry  Hewgill,  and  Frances  Emily  his  wife,  had  lately 
on  their  behalf  requested  plaintiflfto  lend  to  them  2900/.  out  of  certain  moneys 
of  the  said  A.  C.  Hogg,  then  in  his  hands  and  held  by  him  in  trust  for  her, 
upon  the  security  of  an  assignment  by  way  of  mortgage  of  such  policy  of  insur- 
ance, Bank  annuities,  &c.,  as  were  thereinafter  mentioned ;  A  nd  that  plaintifl^ 
*Qft^i  ^'^^^S^  otherwise  willing  to  make  such  *loan  on  the  security  of  such 
J     proposed  mortgage,  yet,  not  being  satisfied  that  the  same  was  a  suffi- 
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cient  secuiity  for  the  interest  to  grow  dae  on  such  sum  of  2900/.,  had  declined 
to  lend  the  same  without  some  further  security  for  payment  of  the  interest,  and 
Jiereupon  T.  M.  Lee  and  defendant  had  proposed  to  enter  into  such  cove- 
nant for  further  securing  the  same  as  thereinafter  contained ;  And  <<  that  the 
said  plaintiff  and  the  said  A.  C.  Hogg,  being  satisfied  with  such  further 
security,  agreed  to  accept  the  same,  and  to  advance  the  said  sum  of  2900/.'' 
to  £.  de  C.  &c. ;  And  accordingly,  by  indenture  of  mortgage  and  assign- 
ment bearing  even  date  with  the  said  articles,  and  made  between  Viscount 
Walpole  and  others  (named)  of  the  first  part,  the  said  E.  de  C.  of  the  second 
part,  Hewgill  and  his  wife  of  the  third  part,  plaintiiTof  the  fourth  part,  and 
A.  C.  Hogg  of  the  fifth  part,  in  consideration  of  2900/.  to  the  said  E.  de  C, 
H.  Hewgill,  and  F.  E.  his  wife,  paid  by  plaintiff  out  of  such  moneys  of  the 
said  A.  C.  Hogg  as  aforesaid,  in  the  manner,  &c.,  therein  particularly  men- 
tioned, a  certain  policy  of  assurance,  &c.,  on  the  life  of  E.  de  C,  the  divi- 
dends to  accrue  during  her  life  on  certain  consolidated  Bank  annuities,  her 
estate  for  life  in  certain  Long  annuities,  and  the  estate  or  interest  of  Hew- 
gill and  his  wife  in  a  moiety  of  such  Bank  and  Long  annuities  after  the 
death  of  E.  de  C,  were,  in  manner  therein  mentioned,  assigned  and  con- 
veyed to  plaintiff,  his  executors,  administrators,  and  assigns,  but  subject  to 
redemption  on  payment  by  E.  de  C,  Hewgill^  and  his  wife,  their  executors, 
&fi.y  to  plaintiff,  his  executors,  &c.,  of  2900/.,  with  interest  at  five  per  cent., 
at  the  time  therein  mentioned ;  and  that  in  the  said  indenture  were  con- 
tained the  usual  covenants,  on  the  part  of  the  said  *E.  de  C,  ^ 
&c.,  for  repayment  of  the  principal  and  interest  after  the  rate  afore-  L 
said  by  equal  half-yearly  payments,  &c.,  and  for  payment  of  the  annual 
premiums  on  the  policy,  and  a  provision  authorizing  plaintiff,  his  executors, 
&c.,  in  case  of  default  in  payment  of  any  of  such  premiums,  to  pay  the 
same  and  repay  himself  the  amourft  out  of  the  said  Bank  annuities,  &c. 
He,  the  defendant,  by  those  articles  of  agreement,  in  pursuance  of  the  said 
recited  agreement  in  that  behalf,  and  in  consideration  of  the  premises  and 
of  plaintiff  having  advanced  and  lent  the  sum  of  2900/.  to  the  said  E.  de 
C,  H.  H.  and  F.  E.  his  wife  at  the  request  of  the  said  T.  M.  Lee  and  the 
defendant  as  aforesaid,  <<  did  covenant,  promise,  and  agree  with  and  to 
the  said  plainijffy  his  executors^  administraiorsy  and  assignSy^^  that  they,  the 
said  T.  M.  Lee  and  the  defendant,  but  subject  and  without  prejudice  to 
the  proviso  or  qualification  thereinafter  in  that  behalf  contained  and  in  the 
declaration  after  mentioned,  should  and  would  in  the  mean  time  and  until 
full  payment  of  the  said  290C!.,  pay  or  cause  to  be  paid  unto  plaintiff,  his 
executors,  &c.,  interest  On  the  said  2900/.,  or  on  such  part  or  parts  thereof 
as  should  from  time  to  time  remain  unpaid  after  the  rate  of  5/.  per  cent, 
per  annum,  by  equal  half-yearly  payments  on  1st  February  and  1st  August, 
and  should  and  would  make  such  payments  without  any  deduction,  &c.: 
Provided  nevertheless,  and  it  was  thereby  agreed  and  declared  between  and 
by  the  parlies  thereto,  that  the  covenant  and  agreement  thereinbefore  con- 
tained was  intended  only  as  security  for  such  part  or  parts  of  the  interest 

2Z 
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on  the  said  2900/.  as  the  dividends  or  other  annual  proceeds  or  produce  of 
the  Bank  annuities  and  other  premises  assigned  as  aforesaid,  afier  first 
^       .    paying  or  ^deducting  thereout  the  premiums  from  time  to  time  to 
^     become  due  and  payable  on  the  aforesaid  policy  of  insurance, 
^ould  from  time  to  time  be  insufficient  to  pay  or  satisfy ;  and  that,  as  be*- 
tween  T.  M.  Lee  and  the  defendant,  their  heirs,  executors,  &c.,  and  the 
said  plaintifi*  and  A.  C.  Hogg,  their  executors,  administrators,  and  assigns, 
such  part  or  parts  of  the  aforesaid  dividends,  &c.,  as  should  from  time  to  time 
remain  after  full  payment  and  satisfaction  of  the  premiums  to  become  due 
or  payable  on  the  said  policy  of  insurance,  or  any  renewed  or  other  policy 
of  insurance  to  be  efiected  in  lieu  thereof  under  the  power  in  the  said 
recited  indenture  in  that  behalf  contained,  should  in  the  first  instance  be 
applied  in  payment  and  satbfaction  of  the  interest  from  time  to  time  to 
accrue  due  on  the  said  2900/.  or  any  part  thereof  which  from  time  to  time 
might  remain  due  and  unpaid,  or  such  part  or  parts  of  such  interest  as  the 
same  should  be  sudBcient  to  pay ;  and  that  T.  M.  Lee  and  the  defendant, 
their  heirs,  executors,  &c.,  should  be  liable  or  chargeable  on  their  afore- 
said covenant  for  or  in  respect  only  of  such  part  or  parts  of  the  aforesaid 
interest  as  such  residue  of  the  aforesaid  dividends,  &c.,  should  from  time  to 
*ime  be  insufficient  to  pay. 

Averment  that,  although  the  principal  sum  of  2900/.  remained  unpaid, 
yet  T.  M.  Lee  and  defendant  did  not,  nor  did  either  of  them,  pay  or  cause 
to  be  paid  to  plaintifi"  such  part  of  the  interest  on  the  said  2900/.  as  the 
dividends,  &c.,  of  the  Bank  annuities  and  other  assigned  premises,  afier 
making  the  payments  and  deductions,  &c.,  were  from  time  to  time  insuffi* 
cient  to  pay,  by  equal  half-yearly  payments,  &c.,  but  they  neglected,  &c. : 

*96S1  *^^^  ^'^^N  ^'^i  ^^'9  1^^^'  fi>r  one  year's  interest,  &c.,  became  and 
was  due  and  payable  to  plaintiff*  under  and  by  virtue  of  the  said 
indenture ;  and  that  the  dividends,  &c.,  after  deducting  the  premiums  which 
became  due,  &c.,  (and  which  plaintiflf  paid  and  retained  thereout,  de&olt 
in  payment  having  been  made  by  £.  de  C,  Hewgill  and  his  wife,)  were, 
before  and  on  the  day  and  year  last  aforesaid,  and  thence  have  been,  and 
are,  insufficient  to  pay  or  satisfy  the  said  sum  so  due  for  interest,  by  a  large 
sum,  to  wit,  &c.,  which  became  and  was  on,  &c.,  due  and  payable  from 
defendant  and  T.  M.  Lee  to  plaintiff*  under  the  said  articles  of  agreement, 
and  still  is  wholly  due,  &c.,  to  plaintiff*,  contrary  to  the  covenant,  &c.  And 
so  the  plaintiff*  saith,  &c. 

Plea,  Non  est  factum.     Issue  thereon. 

On  the  trial,  before  Lord  Denman,  C.  J.,  at  the  Kingston  Spring  assizes, 
1844,  it  appeared  that  the  material  clause  in  the  articles  of  agreement  was 
in  the  following  words: 

(<  Now  these  presents  witness  that,  in  pursuance  of  the  said  recited  agree* 
ment  in  this  behalf,  and  in  consideration  of  the  premises,  and  of  the  said 
Jonathan  Hopkinson,"  (the  plaintiff*,)  «  having  so  advanced  and  lent  such 
sum  of  2900/.  to  the  said  E.  de  C,  H.  H.  and  F.  E.  his  wife  at  the  reqnert 
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of  the  said  T.  M*  Lee  and  J.  J.  Lee  as  aforesaid,  it  is  hereby  agreed  and 
declared  between  and  by  the  parties  hereto,  and  they  the  said  T.  M.  Lee 
and  J.  J.  Lee  do  hereby  severally  and  respectively,  and  for  their  several 
and  respective  heirs,  executors  and  administrators,  covenant,  promise  and 
agree  with  and  to  the  said  Jonathan  Hopkinson,  his  executors,  administrators 
and  assigns,  and  oho  as  a  disliod  covenant  with  and  to  the  said  A.  C.  Hogg, 
her  executorsy  ^administrators  and  assigns^  in  manner  following,  that  r»Qoq 
is  to  say."    Then  followed  the  covenant  set  out  in  the  declaration. 

The  defendant's  counsel  contended  that  the  plaintifif  must  be  nonsuited 
on  the  ground  of  variance ;  or  because  the  action  was  brought  against  J.  J 
Liee  only,  whereas  it  appeared  by  the  deed  that  A.  C.  Hogg  was  jointly 
interested  in  the  subject  matter.     The  lord  chief  justice  gave  leave  to  move 
to  enter  a  nonsuit:  and  the  plaintiff  had  a  verdict. 

Thesiger^  in  Easter  term,  1844,  moved  for  a  rule  to  show  cause  why  a 
nonsuit  should  not  be  entered ;  and  he  relied  upon  Anderson  v.  MartindaU^ 
1  East,  497,  as  not  distinguishable  from  the  present  case.  He  also  moved 
to  enter  a  verdict  for  the  defendant  on  a  ground  which  it  is  not  material  to 
state.     A  rule  nisi  was  granted  on  both  points. 

In  this  yacation,(a) 

Martin  and  /.  ^mould^  showed  cause,  and  contended  that  no  joint  cove* 
nant  appeared  ;  that,  in  declaring  on  a  contract  under  seal,  if  the  terms  of 
the  instrument  are  unambiguous,  they  alone  must  guide,  and  no  question  can 
arise,  as  in  cases  of  simple  contract,  as  to  the  party  from  whom  the  con-* 
sideration  moved  ;  and  that,  in  the  present  case,  the  agreement  itself  declared 
the  covenant  with  A.  C.  Hog^  to  be  a  distinct  one  from  the  covenant  with 
the  plaintiff.  They  cited  note  (1)  to  Eccleston  v.  Clipsham^  1  Wms.  Saund. 
155 ;  note  (c)  to  the  same  case  in  the  5th  »edition  of  Serjt.  Williams's  ^^q-^  . 
Saunders,  p.  155 ;  and  the  addition  to  that  note  in  ed.  6,  155  a ;  ^ 
and  they  relied  upon  Sorsbie  v.  Parky  12  M.  &  W.  146,  and  Mr.  Preston's 
addition  to  Shepp.  Touchst.  166,  7th  ed.,  cited  in  the  note  on  Saunders 
last  referred  to. 

Knowles  and  Wordsworth  supported  the  rule,  and  cited  Withers  v. 
Birchamy  3  B.  &  C.  254 ;  Southcote  v.  Hoare,  3  Taunt.  87,  and  Scott  v. 
Oodwiny  1  B.  &  P.  67. 

The  rest  of  the  authorities  referred  to,  and  arguments  used,  for  and  against 
the  rule,  will  appear  sufficiently  by  the  judgment  of  the  court,  which  was 
delivered  in  thb  vacation,  (February  12th,)  by 

Lord  Denman,  C.  J.  The  question  is  whether  a  nonsuit  ought  to  be 
entered  on  account  of  the  action  being  brought  by  the  plaintiff  only,  when 
the  covenant  is,  in  contemplation  of  law,  made  by  the  defendant  with  the 
plaintiff  and  Ann  Caroline  Hogg  jointly.  That  it  is  so  made  is  argued  from 
the  authority  of  a  very  long  series  of  cases,  of  which  Slingsby^s  Case^  5 
Rep.  18  b,  is  the  leading  one,  though  by  no  means  the  oldest ;  a  case  the 
more  entitled  to  respect,  because  it  is  founded  on  a  principle  the  reason  of 

(a)  Febroaiy  Sth.    Before  Lord  DeniXMii»  C.  J.,  PBttoaon  and  CoieiifIge>  J»» 
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which  is  adopted  and  sanctioned  in  Jlnderson  r.  Martindak^  1  East,  497,  by 
Lord  Kenyon,  whose  comment  upon  it,  and  whose  consequent  decision, 
received  the  silent  acquiescence  of  the  whole  court.  This  case  does  not 
appear  to  have  been  overruled  or  questioned.  It  was  acted  upon  in  the 
Court  of  Error  over  which  Gibbs,  C.  J.,  presided  in  I8l8 ;  Jamis  v.  Emery^ 
*9711  ^  Price,  529,  S.  C.  8  Taunt.  245.  *The  same  rule  is  laid  down  bj 
Sheppard,  in  the  Touchstone,  166. 

But  the  last  very  learned  editor,  Mr.  Preston,  has  there  originated  a  doubt 
whether  it  is  not  expressed  too  generally.  He  refers  to  several  cases,  none 
of  which  impugn  or  qualify  the  rule,  and,  (which  is  truly  remarkable,)  does 
not  even  name  Anderson  v.  Martindale,  Mr.  Preston  introduces  an  excep- 
tion not  grounded  on  any  judicial  authority,  viz.,  that  the  covenant  must 
be  ambiguous  before  that  which  is,  primi  facie,  either  joint  or  several  can 
be  properly  construed  as  several  or  joint  according  to  the  interest  of  the 
covenantees.  He  cites  Salk.  393,(a)  (which  gives  no  countenance  to  the 
exception,)  and  2  Roll.  Abr.  419,  which  relates  to  a  wholly  difierent  matter. 
(We  have  looked  into  1  Roll.  Abr.  419,  which  is  under  the  head  Condition^ 
and  519,  under  that  of  Covenant;  in  neither  place  does  this  doctrine  ap- 
pear.)(6)  Mr.  Preston  thus  concludes  his  observations.  «  The  general  rule 
proposed  by  Sir  Vicary  Gibbs,  and  to  be  /bund  in  several  hooksj  would 
establish,  that  there  was  a  rule  of  law  too  powerful  to  be  controlled  by  any 
intention,  however  express."  But  we  think  there  is  no  ground  for  Mr. 
Preston's  apprehension  that  words  perfectly  plain  and  unambiguous,  con- 
fining  the  contract  expressly  to  one  person,  and  excluding  all  others  from 
its  operation,  will  be  strained  by  the  law  so  as  to  comprehend  those  whom 
it  took  pains  to  exclude.  The  true  explanation  of  the  rule  is  rather  this: 
that  the  whole  covenant  taken  together  binds  to  both  covenantees  and  not  to 
^  either  of  them  alone,  though  separately  named  in  some  of  its  *  words, 

•I     by  reason  of  the  joint  interest  in  the  subject  matter  of  the  action 
appearing  on  the  face  of  the  deed  itself. 

Such  being  the  state  of  the  authorities,  a  special  case  (c)  was  reserved 
from  the  assizes  for  the  Court  of  Exchequer,  where  certain  persons  with 
^hom  a  covenant  had  been  made  sued  the  covenantors  upon  it.  The 
deed  being  fully  set  out,  was  found  to  make  a  covenant  with  the  plaintiffs 
for  themselves  and  others ;  and  in  Michaelmas  term,  1843,  the  court  held, 
in  strict  conformity  with  all  the  cases,  that  a  nonsuit  ought  to  be  entered, 
because  those  others  had  not  been  joined  as  plaintifls  in  bringing  the  action, 
though  the  covenant  declared  on  was  in  its  terms  made  with  them  alone. 
But  the  plaintiff  here  places  his  whole  reliance  on  some  dicta  which  fell 
from  the  late  chief  baron  and  from  Parke,  B.,  applicable,  not  to  that  case, 
but  only  to  the  converse  of  it,  which  were  represented  as  at  variance  with 
the  old  law.    Unluckily,  no  reference  was  made  to  Anderson  v.  MartindaU^ 

(a)  BMuon  t.  Walker^  1  8alk.  308. 

{b)  Probably  thA  refefenoe  intended  fay  Mr.  Pmton  if  to  9  RolL  Ah.  149.    CbRsatim  CH) 

(e)  SonliU  T.  Park,  19  M.  &  W.  146. 
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as  the  court,  justly  thinking  the  general  rule  too  clear  for  argument,  stopped 
the  learned  counsel  who  supported  it.  Lord  Abingcr  thought  the  rule 
plain  and  certain,  and  that  it  required  no  authority:  «it  is  correctly 'stated 
by  Mr.  Preston  :"  be  then  cites  the  rule  with  the  excep!ion.(a)  Parke,  B., 
also  thinks  the  correct  rule  is  laid  down  by  Gibbs,  C.  J.,  in  James  v, 
Emery^  5  Price,  533,  with  the  qualification  stated  by  Mr.  Preston.  These 
learned  judges  could  not  intend  to  overrule  Jinderson  v.  MarHndale^  1 
East,  497,  which  was  not  •brought  before  them ;  nor,  if  they  did,  ^•Q'yQ 
could  we  agree  to  be  bound  by  their  extra-judicially  declaring  t. 
such  an  intention  where  their  decision  itself  pursued  the  doctrine  of  that 
case. 

The  instrument  proved  in  this  case  recited  that  the  defendant  had  bor* 
rowe<l  of  the  plaintiflf  2900/.,  part  of  the  moneys  of  Ann  C.  Hogg,  then  iu 
his  hands  in  trust  for  her,  on  the  security  of  a  mortgage  of  a  policy  of 
insurance  and  certain  bank  annuities  and  other  valuable  things,  and  thai 
the  plaintiff*  had  required  some  further  security,  and  thereupon  the  defendant 
proposed  to  enter  into  this  covenant  for  further  securing  the  same,  and  that 
the  plaintiff'  and  Ji.  C.  Hogg  were  satisfied  therewith^  and  agreed  to  accept 
the  same,  and  to  advance  the  said  sum  of2900L,  and  thereupon  the  mortgage 
had  been  executed  in  consideration  of  the  same  advance  of  2900/. ;  and  it 
was  witnessed  that,  in  pursuance  of  the  said  agreement,  and  in  considera- 
tion of  the  premises  and  of  the  advance  of  the  said  sum  to  defendant,  the 
defendant  covenanted  with  the  plaintiflf,  his  executors,  administrators,  and 
assigns,  «<  and  also  as  a  distinct  covenant  with  and  to  the  said  A.  C.'Iiogg, 
her  executors,  administrators,  and  assigns,  in  manner  following,"  that  is,  to 
pay  the  plaintiflf,  his  executors,  administrators  or  a^ssigns,  regular  interest  on 
the  2900/.  or  such  part  thereof  as  should  remain  unpaid :  Provided  that 
this  covenant  should  be  only  a  security  for  such  part  of  the  said  interest  as 
the  dividends  or  other  annual  income  or  produce  of  the  Bank  annuities  and 
other  premises  assigned  (after  first  paying  the  [Premiums  on  the  policy)  shall 
from  time  to  time  be  insuflicient  to  pay  or  satisfy ;  and  that,  as  between  the 
two  Lees,  their  heirsy  executors,  administrators,  and  assigns,  and  the  plaintiff 
and  A,  C  *Hogg^  their  executors,  administrators,  and  assigns,  such  p«Q^ . 
part  of  the  aforesaid  dividends  or  income  or  annual  produce  as  ^ 
shall  from  time  to  time  remain  after  full  payment  and  satisfaction  of  the 
premiums  of  insurance  shall,  in  the  first  instance,  be  applied  in  payment 
of  the  interest  on  the  2900/.  The  covenant  is  made  with  the  plaintiflf  in 
relation  to  the  security  of  2900/.,  the  sole  property  of  A.  C.  Hogg ;  and  it 
binds  the  borrowers  to  pay,  as  between  themselves  on  the  one  hand  and  the 
plaintiflf  and  A.  C.  Hogg  on  the  other,  the  deficiency  between  the  income 
of  bank  stock  and  the  premiums  of  the  insurance. 

The  money  lent  in  the  case  of  Anderson  v.  MarlindaUj  1  East,  497,  was 

(a)  Patteaon,  J.,  obwrved,  during  the  argument  of  the  prreapnt  caae,  fhal  the  woitU  **  ^ 
■ereral  penons,"  in  the  judgment  of  Lonl  Abinger,  12  M.  dc  W.  157,  line  8,  ihoald  be  read 
**io  aeveral  penona." 
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the  consideration  of  the  covenant  to  pay  an  annuity  during  the  life  of  Oia- 
beth  Wyatt ;  but  the  covenant  itself  was  with  the  plaintifif's  intestate,  hs 
executors,  administrators,  and  assigns,  and  also  to  and  with  the  said  £. 
Wyatt  and  her  assigns,  to  pay  the  plaintiff  the  annuity.  This  language  as 
entirely  confines  the  covenant  to  the  plaintiff,  and  makes  another  sepante 
covenant  with  £.  Wyatt,  as  any  words  not  directly  exclusive  can  make  iL 
Id  Slingshy*8  CasSj  5  Rep.  18  b,  the  covenant  was  with  certain  persons 
named,  and  «  ad  et  cum  quolibet  et  qualibet  eorum."  No  words  can  be 
stronger  to  give  the  plaintiff  an  option  to  sue  all  jointly  or  each  separately. 
Yet  in  both  the  court  held  that,  by  reason  of  the  joint  interest  in  the  subject 
matter  of  the  suit,  as  disclosed  in  the  deed  itself,  the  action  must  be  joint 
.  We  think  it  would  be  a  waste  of  time  to  argue  that  the  words  <«asa 
distinct  covenant''  do  not  furnish  any  stronger  inference  of  the  intention  to 
exclude  than  those  just  cited  from  those  well  known  cases.  If  they 
^  *are  still  law,  the  present  case  must  be  decided  against  the  plain- 

-*  tifi*.  We  see  no  ground  whatever  for  doubting  whether  they  are. 
We  must  not  conclude  without  observing  that  the  case  of  Foley  y,M' 
ienbrookej  4  Q.  B.  197,  decided  in  this  court  in  Hilary  term,  1843,  but  not 
alluded  to  in  Sorsbie  v.  Parky  12  M.  &  W.  147,  probably  because  not  then 
reported,  is  in  exact  conformity  with  the  decision  in  that  case  and  in  tbis, 
aud  contains  no  doctrine  at  variance  with  Jinderson  v.  MartAdale^  1  East, 
497,  and  the  older  authorities.  Rule  absolute  to  enter  a  nonsuit. 


The  QUEEN  v.  The  Commissioners  of  Excise. 

iUlhough  Stat  3  dt  4  W.  4,  c.  52,  s.  40,  in  general  terms  authorizes  importing  into  die  United 
Kingdom  any  goods  of  the  produce  or  manu&cture  of  Guernsey,  Jersey,  &&,  firom  the  sui 
islands  on  payment  of  countervailing  duties,  such  goods  are  nevertheless  sulijcct  in  thii 
oountiy  to  the  internal  regulations  and  restraints  which  may  lie  imposed  by  the  CommisaMiH 
ers  of  Excise  under  sect  52,  so  fiou  as  the  same  will  apply  to  imported  goods.(a) 

And,  the  Commissioners  of  Excise  having  made  an  order  that  manufactured  spirits  of  (be 
Channel  Islands  of  the  denomination  of  British  brandy  or  British  oompoonds,  (defined  by 
Stat  6  G.  4,  c.  80,  s.  101,  and  5^6  Vict  c  25,  s.  6,)  should  not  be  admitted  by  permit  imo 
the  stocks  of  rectifiers  and  dealers  in  the  United  Kingdom,  but  that  plain  spirits,  certified  to 
be  the  produce  and  manu&cture  of  those  islands,  night  be  so  admitted,  subject  to  all  die 
regulations  afiecting  British  plain  spirits,  and  care  being  taken  that,  under  this  onlei,  no 
rectified  or  coloured  or  compounded  spirit  should  be  admitted, 

Beidf  that  the  commissioners  might  legally  refuse  to  grant  permits  for  delivery  to  a  dealer  fa 
London  of  spirits  imported  from  Jersey,  on  request  notes  which  did  not  sufficiently  dosoibe 
the  spirits  to  show  that  they  were  admissible  under  the  onler. 

Althougn,  on  application  for  a  mandamus,  it  was  stated  on  affidavit  that  the  spirita  were  in  te 
made  of  materials  the  growth,  produce,  and  manufacture  of  Jersey  and  of  the  United  King 
dom;  that  the  countervailing  duty  had  been  paid ;  and  that  delivery  warrants  ton  ths 
proper  officer  of  the  customs  had  been  lodged  at  the  permit  office. 

Hill,  in  last  Michaehnas  teno,  obtained  a  rule  nisi  for  a  mandamus  call- 
ing upon  the  Commissioners  of  Excise  to  grant  permits  for  and  in  respect 
of  the  two  casks  *of  spirits,  imported  from  the  Channel  Islands, 
•I     mentioned  in  the  affidavit  on  which  the  rule  was  applied  for. 

(a)  See  Stat  8  db  9  Vict  c  84,  s.  2,  and  8  db  9  Vict  c  86,  ml  43,  5ft. 
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The  affidavit,  sworn  by  John  Brodie,  of  St.  Helier^s,  Jersey,  distiller, 
titated  that  he,  in  last  October,  manufactured  in  Jersey  one  hogshead,  con* 
taining  fifty-six  gallons,  of  plain  spirits,  not  sweetened,  of  materials  the 
growih,  produce,  and  manufacture  of  the  said  island  and  of  the  United 
Kingdom.     That,  for  the  purpose  of  exporting  the  same,  his  partner  made 
a  declaration,  before  a  magistrate  of  Jersey,  that  the  spirits  were  made  of 
materials  the  growth,  produce,  and  manufacture  of  the  island  of  Jersey  and 
the  United  Kingdom  only,  and  that  no  article  of  foreign  growth  or  produce 
formed  a  component  part  thereof;  which  declaration  was,  according  to  the 
usage  of  the  said  island,  delivered  to  the  controller  or  collector  of  the  cus- 
tom house  there,  and  to  the  lieutenant-governor  of  the  island.     That  the 
lieutenant-governor  thereupon  granted  a  certificate  of  the  proof  contained 
io  the  said  declaration,  also  staling  the  British  ship  Atalanta  to  be  the  ship 
io  which,  and  Southampton  the  port  of  the  United  Kingdom  to  which,  the 
spirits  were  to  be  exported  ;  which  certificate  was  delivered  to  the  master 
of  the  Atalanta.     That  the  spirits  were  accordingly  imported  into  South- 
ampton by  the  said  ship.     That  deponent  was  informed,  and  believed,  for 
reasons  which  he  stated,  that  the  master  delivered  the  certificate  to  the 
controller  of  customs  at  Southampton,  and  made  a  declaration  before  such 
controller  that  the  certificate  was  received  by  the  master  at  Jersey,  being 
the  place  where  the  said  spirits  were  taken  on  board ;  and  that  the  spirits 
were  the  same  as  were  mentioned  in  the  certificate.     That  the  said  spirits 
were  afterwards  sent  from  Southampton  to  the  London  Docks,  where  they 
remained  under  bond,  and  *lhat  the  proper  entry  thereof  was  made,     i-^q.^^ 
and  the  full  duty  chargeable  thereon,  23/.  2^.  2^.,  (being  at  the  rate     ^ 
of  Is,  lOd.  per  gallon,,  proof,)  paid  to  the  proper  officer  at  the  custom 
house,  London,  by  deponent's  agent,  who  thereupon  obtained  from  such 
officer  a  red  ink  duplicate  of  the  entry  of  the  said  spirits,  in  w*hich  entry 
and  duplicate  are  stated  the  particulars  of  the  said  spirits,  with  an  acknow- 
ledgment written  thereon  of  the  payment  of  the  said  duty. 

The  deponent  then  made  a  similar  statement  with  respect  to  one  hogshead 
of  coloured  spirits,  not  sweetened,  containing  fifty-five  gallons,  and  exported 
from  Jersey  to  London  in  the  British  ship  Navarino. 

He  then  stated  that  he  was  informed  and  believed  that  it  is  the  usage  and 
practice  of  the  officer  of  the  customs  having  the  charge  of  goods,  after  the 
duty  thereon  has  been  paid,  to  transmit  a  warrant  under  his  hand,  contain- 
ing a  certificate  of  the  particulars  of  such  goods,  and  a  duplicate  thereof, 
to  the  proper  officer  of  the  customs  at  the  London  Docks,  which  duplicate 
is  given  to  the  permit  officer  of  the  excise  at  such  docks,  and  is  the  sole 
authority  for  the  latter  to  make  out  and  deliver  permits  for  the  goods  thescin 
described*  That  deponent,  widi  his  attorney  Mr.  Curtis,  called  at  the  per- 
mit office  of  the  exetse  at  the  London  Docks,  and  the  permit  officer  then 
informed  deponent  that  he  had  received  the  duplicate  warrants  for  the  two 
casks  of  spirits  above  mentioned.  That  Mr.  Curtis  then  asked  the  officer 
if  he  had  all  the  documents  requisite  for  ^nting  the  permits,  and  be  sai^l 
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he  £»(].  That  Mr.  Curtis  thereupon  requested  permits ;  but  the  officer 
refused  to  give  them,  str^ing  that  he  had  a  general  order  of  the  Board  of 
Excise  not  to  deliver  permits  for  spirits  of  the  Channel  Islands  without  the 
*Q7«i  ^P^^'*'  order  of  the  *board,  to  be  made  on  application  in  each  case 
J  and  that  he  should  have  given  the  permits  but  for  such  order. 
Deponent  stated  that  he  then  proceeded  to  the  excise  office,  and  saw  the 
chairman  of  the  Board  of  Excise,  who  stated  that  the  refusal  was  pursuant 
to  the  order  of  the  commissioners,  and  that  permits  would  not  be  granted 
for  either  of  the  casks  of  spirits,  or  for  any  spirits  the  manufacture  of  the 
Channel  Islands,  made  from  materials  the  produce  of  the  United  Kingdom. 

The  affidavit  lastly  stated  « that  the  spirits  above  mentioned  were  all 
manufactured  from  materials  the  produce  or  growth  of  the  said  island  of 
Jersey  and  the  United  Kingdom  only,  and  that  no  article  of  foreign  growth 
or  produce  forms  a  component  part  thereof,  and  that  the  said  spirits  do  not 
contain  any  substance,  ingredient,  or  flavouring  mntter  which  will  in  any 
way  prevent  the  strength  thereof  from  being  tested  by  Sykes's  hydrome- 
ter ;"(a)  and  that  deponent  believed  that  all  the  requisitions  of  the  acts  in 
force  concerning  the  importation  of  Channel  Island  spirits  into  the  United 
Kingdom  had  been  complied  with. 

An  affidavit  in  answer,  by  the  permit  writer  at  the  London  Docks,  stated 
that,  the  spirits  not  being  described  in  either  of  the  warrants  as  plain  spirits 
from  the  Channel  Island  of  Jersey,  and  not  being  certified  in  each  case  to 
be  the  produce  and  manufacture  of  that  island,  and  being  respectively 
described  in  the  said  request  notes(6)  to  be  spirits,  in  the  one  cask  of  the 
•Q7Q1  ^strength  of  six  per  cent.,  and  one-tenth  of  a  per  centum  over 
^     proof,  and  in  the  other  cask  of  the  strength  of  fifteen  per  cent,  and 

(a)  See  stati.  68  G.  3,  c.  28,  6  G.  4,  c  30,  a.  101. 

(b)  The  request  notes,  and  the  custom  house  deliveiy  wamnts^  were  lubjoined  to  tfas  tfli- 
JftTit    The  request  notes  were  as  follows. 

[A.  B.  No.  L]  «  Duly  pud.    S5tfa  October,  1844. 

Won^l^^y-^^^'^'-^^'lS^- 

**  I  require  a  permit  to  remove  to  Mr.  Walter  Howell,  of  Mark  Lane,  1  cask  qt  6, 1  O.  P. 
A5  gallons  of  spirits  not  sweetened,  made  of  materials  the  growth,  produce,  and  manuiaetiBs 
of  the  island  of  Jcrwy  and  of  the  United  Kingdom  only. 

<<  Per  cart  Entered  by  J.  Brodie  &  Ca 

Per  the  railway  from  Southampton. 
3  gftUoos  over  prooC 
For  J.  Brodie  dt  Ca 
G.  Owair.*' 

••Dntypaid. 

**  I  require  a  permit  to  remove  to  Mr.  Walter  Howell,  of  Mark  Lane,  one  euk  qt  1^ 
t  U.  P.  B.  No.  S,  66  gallons  of  spirits  not  sweetened,  made  from  mateiiab  the  pradnce  of  Jenw 

<<Percait  Entered  by  Gilaon  db  Co. 

In  the  Navarinob 
galloM  over  prooC 
For  Jobn  Brodae  dt  Cei 
G.  OwM." 


I    ,. 
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V        ^^  ,  ''eDtum  under  proof,  such  strengths  respectively  being 


?v 


'^..'  ,--.       ^'^  \  ^  plain  spirits  are  never  imported  into  this  part  of 

f   ' ';;  ^  '^-v;  ^  '♦her  Scotland  or  Ireland,  he  was  led  to  believe 

^  *\1*^    <w-.  '^ ,  ^  "  compounded  or  coloured  spirits  of  the 

"  >*    "*  »v  *^    i  British  compounds  of  the  manufacture 

''\^    *  '^  ,  ^  ^      t        rf  V  *o  whom  permits  were  requested 

'"*  •       V.      *^.      \        \  «nsed  spirit  dealer  in  London 

,  '  •  V      '^   .    ^        * .     ''        \  ^sons  thought  it  his  duty 

\ .  ^  ^  ihe  commissioners,  dated 

jd  contained  the  following 


V  I. 


I 


Commissioners  of  Her  Majesty's 
>  .iitimated  that  they  do  not  con-     t^qq^ 

• ,  '%  aioners  of  Excise  to  admit  by  per-     I- 

'    ,     '        *  *s  and  dealers  in  the  United  Kingdom,  any 

vJhannel  Islands  of  the  denomination  of  British 
'  '• ,    ^  ^  ounds,  as  described  in  the  act  6  G.  4,  c.  80,  and 

•  •  icers  of  this  revenue  must  acquaint  all  persons  engaged 

'  irits  under  their  survey  accordingly," 

.r  lordships  having  also  signified  to  the  Commissioners  of 
.  plain  Channel  Islands'  spirit,  the  produce  and  manufacture  of 
ands,  may  be  admitted  into  the  stocks  of  traders  under  the  deno- 
jon  of  British  plain  spirits,  and  subject  to  all  the  excise  regulations  as 
quality,  quantity,  and  strength  of  such  spirits  in  the  United  Kingdom,  it 
IS  further  ordered  that  all  plain  spirit  from  the  Channel  Islands,  which  shall 
be  certified  to  be  the  produce  and  manufacture  of  those  islands,  be  permit- 
ted into  the  stocks  of  traders  as  British  plain  spirits,  subject  to  all  the  regu- 
lations affecting  British  plain  spirits:  care  being  taken  that,  under  this 
order,  no  rectified  or  compounded  or  coloured  spirit  be  admitted,  or  plain 
spirit  of  a  strength  exceeding  twenty-five  per  centum  over  proof." 
.  Mr.  Wood,  chairman  of  the  Board  of  Excise,  made  affidavit  that  his 
statement,  in  the  conversation  with  Messrs.  Brodie  and  Curtis,  that  permits 
would  not  be  granted  for  spirits  the  manufacture  of  the  Channel  Islands 
made  from  materials,  (by  which  he  meant  British  plain  spirits,)  the  produce 
of  the  United  Kingdom,  was  grounded  on  the  above  general  order.  He 
also  stated  that,  at  the  time  of  the  above  conversation,  he  understood  p«qq. 
the  spirits  in  question  to  be  of  the  same  quality  *and  manufacture  >- 
as  ten  other  casks  of  coloured  Jersey  spirits,  which,  having  been  imported 
by  Mr.  Brodie  and  his  partner  before  the  general  order  issued,  were  admit- 
ted as  British  brandy  on  being  reduced  to  the  legal  strength.  There  were 
affidavits  as  to  the  composition  of  the  spirits  in  the  two  casks,  which  it  is 
unnecessary  to  state.     In  the  last  term, (a) 

Sir  F.   ThesigeVf  solicitor-general,  JerviSf    and   Waddington    showed 

(a)  Januaiy  ?Oth.    Before  Lord  Deoman,  C.  J.,  Fattewn,  Coleiidge,  and  Wightman,  Jt. 
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cause.(a)  «« British  spirits,"  «  plain  British  spirits,"  "British  brandy,**  and 
« British  compounds"  are  defined  by  stat.  6  G.  4,  c.  80,  s.  101,  and  5  &  6 
Vict.  c.  25,  s.  6,  and  are  liable  to  a  duty  of  75.  lOd.  per  gallon  :  a  higher 
rate  of  duty  is  imposed  on  colonial  spirits ;  and  a  still  higher  on  foreign 
•ofioi  spirits. (ft)  Provision  *is  made,  by  stat.  6  Q.  4,  c.  80,  (sects.  91, 
•I  &c.,)  for  the  payment  of  counten-aiKng  duties  on  spirits  distilled  ta 
Ireland  or  Scotland,  and  imported  into  England ;  and  on  goods  the  maniH 
facture  of  the  Channel  Islands  generally,  so  imported,  by  stat.  3  &  4  W.  4, 
c.  52,  («  for  the  general  regulation  of  the  customs,")  s.  40,  which  enacts: — 

"  That  it  shall  be  lawful  to  import  into  the  United  Kingdom  any  goods 
of  the  produce  or  manufacture  of  the  islands  of  Guernsey,  Jersey,  Aldemej, 
Sark,  or  Man,  from  the  said  islands  respectively,  without  payment  of  any 
duty,  (except  in  the  cases  hereiiiafer  mentioned ;)  and  that  such  goods  shaB 
not  be  deemed  to  be  included  in  any  charge  of  duties  imposed  by  any  act 
hereafter  to  be  made  on  the  imponation  of  goods  generally  from  parts 
beyond  the  seas :  Provided  always,  that  such  goods  may  nevertheless  be 
charged  with  any  proportion  of  such  duties  as  shall  fairly  countervail  any 
duties  of  excise,  or  any  coast  duty,  payable  on  the  like  goods  the  produce 
of  the  part  of  the  United  Kingdom  into  which  they  shall  be  imported:  Pro* 
Tided  also,  that  such  exemption  from  duty  shall  not  extend  to  any  manu* 
fectures  of  the  said  islands  made  from  materials  the  produce  of  any  foreign  (e) 
country,  except  manufactures  of  linen  and  cotton  made  in  and  imported 
from  the  Isle  of  Man." 

The  granting  of  permits  for  the  removal  of  spirits  from  the  place  where 
they  are  kept  into  the  stock  of  any  dealer  is  regulated  by  star.  6  G.  4,  c 
SO,  s.  115,  and  the  following  sections,  and  by  stat.  2  &  3  W.  4,  c.  16, 
(for  amending  the  law  as  to  permits,)  ss.  5, 6, 7.  Sect.  5  of  this  last  statute 
•oftQi  enacts :  «  That  no  permit  shall  be  •granted  by  any  oflScer  of  excise 
^  until  a  request  note  or  requisition  in  writing  shall  have  been  delivered 
by  or  in  behalf  of  the  person  requiring  s  ich  permit."  By  sect.  6,  the  note 
is  to  contain  certain  specified  particulars,  <Mogether  with  such  other  pa^ 

(a)  They  took  a  prclimuiaiy  objection,  that  a  mandamus  did  not  lie  to  the  CommiMonen  of 
Exdae,  the  refudal  having  been  by  the  excise  officer  acting  under  their  directions,  and  the  eom- 
mimbneri  having  given  tho«  diiectiont  under  the  order  of  a  superior  authority,  the  Caamb* 
sioners  of  the  Treasury.  They  cited  Hex  v.  Jlte  CommUnonen  of  Ctufonu,  5  A.  4(  E.  380. 
Hill  and  Gurney,  contri,  cited  Rex  v.  T7te  Commuinonera  of  Exette^  2  T.  R.  381;  Rex  v. 
Colketor  of  Custom!*,  2  M.  &  a  223 :  Ashbif  ▼.  H^Ye,  2  Ld.  Raym.  938 ;  CuUen  ▼.  Marrii, 
2  Stark.  N.  P.  G.  577;  H jar  man  v.  Tappenden,  1  East,  555;  Doaweil  v.  Impey^  I  B.  &  C. 
163;  In  re  Baron  de  Bode,  6  Dowl.  P.  G.  776.  In  the  course  of  the  argument  Lonl  Deo- 
man,  G.  J.,  referred  to  Barry  v.  Amaud,  10  A.  ft  E.  646.  The  solicitop^nenil  eontanM 
that  it  was  not  the  duty  of  the  Gommiasioncrs  of  Excise  to  grant  permits,  but  merely  to  convey 
the  directions  of  the  Ijords  of  the  Treasury  on  this  subject  to  the  proper  offiour.  The  court 
intimated  that,  if  it  was  thou;^ht  riq^ht  to  insist  on  this  objection,  the  other  side  ought  to  have 
time  to  look  into  it;  and  the  solicitor-general  ultimately  waived  the  objeetiDa;  and  it  was 
•greed  that  the  rule  should  be  discussed  as  if  the  application  had  been  made  against  the  perout 
vtficer,  assuming  him  to  l»e  the  person  agamst  whom,  if  at  all.  the  writ  ought  to  iarae. 

(b)  Hee  the  enactments  referred  to  in  Dateman's  Laws  of  Excise,  159:  and  slat  6  ft  6  VmL 
c.  47.    Table  (A),  Glass  XVIU. 

(e*i  As  to  this  term,  the  solicitor-general  afterwards  refiBcred  to  stat.  5  ft  6  Yict  c.  47,  ff  15 
dee  stat  5  ft  6  Vict  c.  56,  s.  3. 
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ticolars  as  the  Commissioners  of  Excise  shall  from  time  to  time  direct  or 
appoint,  or  as  shall  be  required  by  any  act  or  acts  relating  to  the  commo- 
dities in  respect  of  which  the  permit  shall  be  required  :*'  and  no  permit  is 
to  be  granted  <<  on  any  request  note  which  shall  not  be  so  signed,  and  con^ 
tain  the  several  particuhirs  aforesaid."  And  by  sect,  5,  every  permit  granted 
withoat  delivery  of  a  proper  request  note,  «  shall  be  actually  void.'* 

Stat.  3  &  4  W.  4,  c.  52,  s.  52,  adds  this  enactment.  <'  And  whereas  it  may 
be  expedient  to  subject  some  sorts  of  goods  imported  into  the  United  King 
dom  to  certain  internal  regulations  and  restraints  after  the  full  duties  of 
customs  have  been  paid  thereon,  and  to  place  such  regulations  and  restraints 
under  the  management  of  the  Commissioners  of  Excise ;  be  it  therefore 
enacted,  that  no  goods  which  are  subject  to  any  regulations  of  excise  shall 
be  taken  or  delivered  out  of  the  charge  of  the  oflScers  of  customs,  (although 
the  same  may  have  been  duty  entered  with  them,  and  the  full  duties  due 
tliereon  may  have  been  paid,)  until  such  goods  shall  also  have  been  duly 
entered  with  the  officers  of  excise,  and  permit  granted  by  them  for  delivery 
of  the  same,  nor  unless  such  permit  shall  correspond  in  all  particulars  with 
the  warrant  of  the  officers  of  the  customs :  Provided  always,  that  such 
entry  shall  not  be  received  by  the  officers  of  the  excise,  nor  such  permit 
granted  by  them,  until  a  certificate  shall  have  been  produced  to  them  of  the 
particulars  of  the  goods,  and  of  the  warrant  for  the  •same,  under  the  ^^qq. 
hand  of  the  officers  of  the  customs  who  shall  have  the  charge  of  the  ^ 
goods :  Provided  also,  that  if  upon  any  occasion  it  shall  appear  necessary, 
it  shall  be  lawful  for  the  proper  officers  of  excise  to  attend  the  delivery  of 
such  goods  by  the  officers  of  the  customs,  and  to  require  that  such  goods 
shall  be  delivered  only  in  their  presence ;  and  it  shall  be  lawful  for  such 
officers  of  excise  to  count,  measure,  gauge,  or  weigh  any  such  goods,  and 
fully  to  examine  the  same,  and  to  proceed  in  all  respects  relating  to  such 
goods  in  such  manner  as  they  shall  be  authorized  or  required  by  any  act 
for  the  time  being  in  force  relating  to  the  excise." 

Stat.  6  G.  4,  c.  80,  s.  124,  forbids  any  dealer  in  British  spirits  to  send 
out,  or  have  in  stock,  any  plain  British  spirits,  except  spirits  of  wine,  of  a 
strength  exceeding  twenty-five  per  cent,  above  hydrometer  proof,  or  of  a 
strength  below  seventeen  per  cent,  under  such  proof,  or  any  compounded 
spirits,  except  shrub,  of  a  strength  exceeding  seventeen  per  cent,  under 
hydrometer  proof.  Sect.  107  forbids  the  receiving  of  spirits  in  England 
from  unauthorized  persons,  with  a  saving  proviso  for  the  case  of  foreign 
or  colonial  spirits,  or  spirits  brought  from  Scotland  or  Ireland,  but  which 
does  not  comprehend  spirits  imported  from  Jersey. 

The  object  of  the  legislature  in  stat.  3  &  4  W.  4,  c.  52,  s.  40,  was  to 
place  goods  manufactured  in  the  Channel  Islands  on  the  same  footing  with 
l^oods  the  manufacture  of  Great  Britain ;  but  the  ground  on  which  this 
application  proceeds  is,  that  when  spirits  are  imported  from  Jersey,  if  the 
<K>unti:rvair.dg  duty  has  been  paid,  a  permit  must  be  granted,  though  the 
ypi*it  may  evceea  '^r  fali  s^bcrt  of  the  strengths  which  would  be  allowed  in 
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^j,  the  stock  of  a  British  dealer ;  and  that  regulations  of  the  ^excise  ibr 
•I  ascertaining  the  quality  of  spirits  so  imported  cannot  be  enforced. 
The  license  to  which  this  construction  must  lead  would  be  ruinous  to  the 
British  trader ;  and  the  precautions  in  sect.  52  were  intended  to  prevent  such 
a  mischief ;  for  which  purpose  the  excise  officers  are  empowered  to  proceed  in 
all  respects  as  to  the  goods  there  mentioned|  (of  course  including  those  im- 
ported under  sect.  40,)  as  they  may  do  by  any  act  for  the  time  being  in  force 
relating  to  the  excise.  A  permit  was  necessary  in  this  case  ;  and  coose* 
quently  a  proper  request  note  was  necessary.  The  request  notes  here  cor* 
respond  neither  with  the  directions  of  stats.  6  G.  4,  c.  80,  s.  115,  and  2  & 
3  W.  4,  c.  16,  s.  6,  nor  with  the  general  order  of  the  Board  of  Excise. 
The  notes  ought  to  have  shown  that  the  spirits  were  «<  British  plain  spirits," 
and  not «« rectified,  or  compounded,  or  coloured  spirit,"  or  «<  plain  spirit  of 
a  strength  exceeding  twenty-five  per  centum  above  proof."  The  quality  of 
the  spirit  is  a  fact  within  the  knowledge  of  the  importer ;  and  this  has  been 
considered  in  stat.  6  G.  4,  c.  80,  s.  101,  where  it  is  enacted  that,  if  any 
question  arise  whether  spirits  removed  by  permit  are  bon&  fide  such  as  are 
therein  described,  the  proof  that  they  are  so  (<  shall  lie  upon  the  owner  or 
claimer  thereof."  It  is  consistent  with  the  description  of  the  manufacture 
given  in  these  request  notes,  and  in  Mr.  Brodie's  affidavit,  that  the  spirits 
may  have  been  compounds  within  the  definitions  of  the  last  cited  clause. 
The  second  request  note  varies  from  the  affidavit  as  to  the  materials.  A 
question  like  the  present,  on  the  effect  of  stat.  39  &  40  G.  3,  c.  67,  (the 
Act  uf  Union  with  Ireland,)  sect.  1,  article  6,  was  discussed  in  Tkt 
Attorney- General  v.  M^KenzUy  11  Price,  284,  (a)  and  decided  on  the 
•QQ/:i  ^principle  now  contended  for,  that  the  statutory  words  ought  to  be 
-'  construed  with  a  view  to  the  reciprocity  of  benefit  and  consolida- 
tion of  commercial  interests  which  the  legislature  intended  to  establish. 

Hill  and  Gumeyj  contr^  Much  of  the  argument  on  the  other  side  is  ia« 
app.lcable,  because  the  Board  of  Excise  here  insists,  not  merely  upon  a 
certain  form  of  request  note,  but  upon  the  right  of  absolutely  excluding,  by 
refusal  of  a  permit,  goods  of  the  produce  or  manufacture  of  the  Channel 
Islands,  which,  on  payment  of  the  countervailing  duty,  are  admissible  by 
stat.  3  &  4  W.  4,  c.  52,  s.  40.  The  power  claimed  would,  in  a  great 
measure,  make  this  enactment  nugatory.  No  ground  is  shown  for  exclud- 
ing the  articles  prohibited  by  the  general  order  from  the  stocks  of  rectifiers 
or  dealers.  Stat.  6  G.  4,  c.  80,  s.  107,  does  not  point  to  such  a  prohibitioo. 
The  importation  under  stat.  3  &  4  W.  4,  c.  52,  s.  40,  may  be  subjected  to 
some  excise  regulations  by  sect.  52,  but  not  to  such  as  may  altogether  pre- 
vent it.  The  alleged  deficiencies  in  the  request  notes  are  not  material  in 
the  case  of  goods  imported  under  sect.  40,  if  the  delivery  warrants  from  the 
officers  of  customs  are  sufficiently  full,  and  the  request  notes  correspond 
with  them,  as  they  do  here.  Practically,  the  warrant  is  the  real  authority 
for  the  permit.     (They  then  proceeded  to  argue  that  the  particular  defects 

(a)  8ae  p.  330. 
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pointed  out  in  the  request  notes  were  not  fatal.)  The  definitions  in  stat, 
6  G.  4,  c.  80,  s.  101,  are  immaterial  in  the  case  of  goods  imported  under  the 
general  clause,  3  &  4  W.  4,  c.  52,  s.  40.  [Patteson,  J.  Then  you  woul4 
say  that  persons  sending  goods  from  Jersey,  and  paying  the  countervailing 
duties,  are  to  be  in  a  better  situation  *than  persons  here  holding 
goods  of  the  same  description  manufactured  in  this  country.]  Not  >- 
in  a  better  situation,  but  under  different  regulations.  The  directions  of 
Stat.  2  &  3  W.  4,  c.  16,  as  to  permits  do  not  apply,  that  act  relating 
(sect.  1)  only  to  permits  «for  the  removal  or  conveyance  of  any  com- 
modities, for  the  removal  of  which  a  permit  is  or  shall  be  required  by  any 
act  or  acts"  << relating  to  the  excise:"  and  this  cannot  properly  include 
regulations  under  stat.  3  &  4  W.  4,  c.  52,  which,  as  its  title  declares,  is  an 
act  for  (( the  general  regulation  of  the  customs."(a)  [Paiteson,  J.  Your 
argument  would  show  that  no  request  note  at  all  was  necessary  here.]  It 
may  go  to  that  extent.  The  main  question  is,  whether  goods  manufactured 
in  Jersey  from  materials  the  produce  of  Jersey  and  the  United  Kingdom 
can,  under  stat.  3  &  4  VV.  4,  c.  52,  s.  40,  be  imported  on  payment  of  the 
countervailing  duty.  Cur.  ado.  vulL 

Lord  Denman,  C.  J.,  in  this  vacation,  (February  12th,)  delivered  the 
judgment  of  the  court. 

This  was  an  application  for  a  writ  of  mandamus  to  the  Commissioners  of 
£xcise  to  grant  permits  for  the  removal  of  two  casks  of  spirits  imported 
from  the  island  of  Jersey.  A  doubt  was  raised  whether  the  writ  could  be 
issued  to  the  commissioners ;  but  it  was  not  pressed ;  nor,  from  the  view 
>vhich  the  court  takes  of  the  statutes  which  have  been  cited  as  to  the  merits, 
is  it  necessary  to  determine  the  point. 

These  spirits  were  imported,  and  the  proper  duty  paid  for  them,  under 
sect.  40  of  stat.  3  &  4  W.  4,  c.  52.  •His  lordship  here  read  the  j-^qq^ 
clause.  (Seep.  982,  ant^.)  The  spirits  having  been  so  imported,  it  is  '- 
contended,  by  the  Commissioners  of  Excise,  that  they  are  subject  to  all ' 
regulations  of  the  excise  in  the  same  manner  as  spirits  manufactured  in 
England ;  and,  amongst  others,  to  the  delivery  of  a  request  note  under  the 
fifth  and  sixth  sections  of  stat.  2  &  3  W.  4,  c.  16,  for  the  obtaining  a  permit  r 
and  they  further  contend  that  the  regulations  of  the  excise  have  not  been 
complied  with  in  this  case  in  several  particulars.  It  seems  clear  that  no 
sufficient  request  note  has  been  delivered :  but,  for  the  applicant,  it  is  con- 
tended that  none  was  necessary.  This  depends  upon  the  construction  to 
be  put  upon  sect.  52  of  stat.  3  &  4  W.  4,  c.  52,  the  same  act  which  autho* 
rizes  the  importation  of  spirits  from  Jersey.  His  lordship  here  read  the 
clause.  (See  p.  983,ant&.)  The  express  object  of  this  section  is  to  place 
imported  goods  under  the  internal  regukitions  of  excise  applicable  to  similar 
goods  the  manufacture  of  this  country ;  and  we  cannot  doubt  but  that  the 
same  steps  are  necessary  to  obtain  a  permit  from  the  officers  of  excise  for 

(a)  On  this  point  it  was  obier¥«d  on  the  other  aide  that,  although  the  act  related  to  cufltomi^ 
dutiai,  the  regulations  to  be  f  nforoed  under  it  bj  the  e.tcise  were  exdse  regulations. 
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delivery  of  imported  goods,  (so  far  as  such  steps  can  be  applied  to  importei 
goods,)  as  are  necessary  in  the  case  of  goods  manufactured  here,  aHbougii 
other  matters  are  added  by  this  section  which  are  applicable  only  to  im* 
ported  goods.  We  are,  therefore,  clearly  of  opinion  that,  altboagfa  the 
applicant  did  take  all  those  steps  which  are  enumerated  in  this  section,  yet 
he  was  not  entitled  to  a  permit,  because  he  omitted  to  take  the  other  steps 
which  are  required  by  the  regulations  of  the  excise,  and,  particalariy,  be* 
cause  he  omitted  to  deliver  a  proper  request  note.  This  rule  nrast  be  di9> 
charged.  Rule  discharged. 


•989]  •MlTTELHOLZER  v.  FULLARTON. 

Declaration  in  debt  alleged :  That,  by  agreement  made,  to  wit,  on  25th  8e|>tember,  ISM, 
between  plaintiiT  and  defendant,  in  coniideration  of  7800/L,  payable  as  after  mentianw^ 
plaintiff  did  nU,  anign,  tranafer  and  make  over  all  hia  right,  title  and  iatcwet  in  and  ta  the 
aeirioea  and  latiour  of  one  hundfed  and  fifty-three  apprenticed  labourers,  formerly  davei» 
belonging  to  plaintiff,  for  and  during  the  term  of  their  apprenticeship,  to  defendant,  hia  heiii, 
eKecutors  or  atsigne,  and  engaged  to  warrant  and  defend  him  from  aU  daima  and  dumfHi 

.  on,  and,  otherwise,  as  lar  as  was  in  plaintiff's  power,  to  guaranty  the  undisturbed  pniwinn 
of,  the  services  of  such  labourers  according  to  law :  and  defendant  pnxnised  to  pay  plaintiff 
the  7800/.  in  six  instalments  of  1300/.,  at  specified  annual  periods:  and  it  was  agrMd  Ifay, 
m  case  of  fiulure  in  the  regular  payment  of  any  iimtalmeiit,  plaintiff  should  be  entitled  to 
reclaim  the  services  of  such  labaursrs  during  the  remaining  term  of  apprenticeship,  and  the 
services  should  revert  to  plaintiff,  defendant  remaining  liable  for  such  sums  as  ahoidd  be  then 
due  for  the  value  or  htra  of  the  labour  during  such  period  aa  defendant  ahoujkl  have  reosiasd 
the  services,  at  the  rate  of  ISOOiL  per  annum.  Averment,  that  defendant  had  the  services^  ta 
wit,  from  the  time  of  making  the  agreement  lor  and  during  the  term  of  the  apprenticadii|i^ 
mad  plaintiff  was  always  ready  and  willing  to  wammt,  Ac,  and  did  warrant,  &&,  and 
otherwise  guaranty,  &c^  (in  the  terms  of  the  agreement,)  and  defendant  had  undistuifaed 
possession,  dec,  during  the  term,  but,  although  defendant  paid  four  of  the  instalments,  and 
the  time  for  paying  the  other  two  had  elapsed,  he  did  not  pay,  Ac. 

Ueld,  by  the  Court  of  Queen's  Bench,  (on  objection  taken  upon  argument  of  demuirer  to  a 
plea,)  that  it  did  not  appear,  and  the  court  would  not  intend  in  the  absence  of  express  state- 
ments, that  the  agreement  was  in  any  respect  contrary  to  the  law  of  England  geneimlly,  or 
to  Stat  3  dc  4  W.  4^  c.  73,  s.  10 :  That,  if  the  validity  ol  the  agreement  depealed  sa 
a.  10,  the  plaintiff  was  not  bound  to  state  that  any  act  of  aasembiy,  &&,  mentioned  in 
that  clause,  hail  been  made  and  complied  with,  or  that  none  had  been  made :  And  that  thi 
declaration  was  good. 

JlKlgment  atfirmed  by  the  Court  of  Exchequer  Chamber. 

riea  3  to  the  above  declaration,  that,  during  the  term  for  which  the  services  were  transfemd^ 
and  before  either  of  the  last  instalments  became  due,  pbiintiff,  agiinst  the  wiB  of  defendant 
removed  the  labouivrs  from  his  plantation  to  that  of  plaintiff^  and  there  detained  them  fnm 
thence  hitherto,  and  defendant  has  never  had  their  services  since  the  removal :  And,  further, 
that  defendant  declined  to  pay  the  last  two  instalments,  and  feiled  in  the  regular  payment  ti 
one,  and  thereupon  the  services  of  the  bibourars  reverted  to  pbintiff  aooording  to  the  agia» 
ment ;  and  that  all  sums  due  at  the  time  of  such  failure  fiir  the  value  or  hire  of  the  labour 
while  defendant  had  the  services  were  paid. 

Beidy  by  the  Court  of  Queen's  Bench,  on  demurrer,  a  bad  plea,  as  not  ahosring  that  the  plai» 
tiff  exercised  hia  right  to  reclaim,  on  defeult  made  by  the  defendant. 

Judgment  affirmed  by  the  Court  of  Exchequer  Chamber. 

Plea  1.  Tliat,  before  either  of  the  last  two  inatalmenta  beeame  due,  the  agreement  waa  n» 
Kinded  by  and  with  the  consent  of  plaintiff  and  defendant.  Plea  4.  That  the  agreemsiit 
was  made  at  Berbioe  in  British  Guiana,  between  British  subjects,  and  was  made  for  the 
purpose  of  transferring,  and  purported  to  transfer,  the  services  of  the  one  hundred  and 
fifty-three  labourers  during  their  term  of  apprenticeship,  aocmding  to  the  statute.  That 
after  such  agreement,  defendant  had  the  services  till  1st  August,  1839:  that  in  July,  1839k 
the  governor  and  council  of  Berbice,  according  to  the  statute  and  the  msgea  of  the  eoloiif 
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mide  «n  ordinaaoe  that  a]l  penont  who  on  lot  Auguit,  1838,  were  apprentioed  laboaren 
aboubl,  fiom  that  day,  be  diacbarged  from  such  apprenticeship;  and  the*; upon,  and  befooe 
breach  of  the  agreement,  the  laboureis  were  ducharged,  dec,  and  the  parties  to  the  said 
agreement  were  prevented  and  prohibited  by  the  authority  aforesaid  from  further  performing 
the  sBinew  ATerment  that  defendant  paid  the  instalments  tar  the  whole  time  during  whioh 
he  had  and  could  by  law  have  the  services.  Replication  to  plea  1,  That  the  agreement 
was  not  by  and  with  the  consent  of  plaintiff  and  defendant  rescinded.  To  plea  4,  That  the 
parties  were  not  prevented  or  prohibited  by  authority  of  the  said  ordinance  from  frirther  pep> 
forming  the  agreement.    Issues  thereon. 

On  a  special  case,  setting  forth  the  pleadings  and  stating  that  the  ordinance  was  made  as  pleaded, 
Held,  by  the  C/ourt  of  Quoen*s  Bench,  that  the  act  of  the  colonial  government,  determining 
the  apprentioBahip^  was  not  such  a  consent  of  British  subjects  in  the  oobny  as  would  support 
the  averment  of  plea  1.  And,  as  to  plea  4,  that  the  agreement  was  not  a  contract  of  hiring 
and  letting,  but  an  absolute  contract  for  a  sale  and  transfer  of  plaintiff's  right  to  the  services 
for  a  gross  sum  of  money,  doe  in  pmnnti,  though  payable  by  instalments ;  and  that  pliintiff 
was  entitled  to  the  Ust  two  instalments,  though  the  legisUiture  had  determined  the  apprentice 
ship  before  they  became  due.  And  that  both  issues  must  be  found  for  plaintifi^  and  judgment 
entered  aeconlingly. 

Judgment  affirmed  by  the  Court  of  Exchequer  Chamber. 

Plea  2b  That  the  agreement  was  made  in  Guiana,  dec,  and  for  the  purpose,  dec,  (as  in  plea  4 :) 
and  that  before  the  agreement,  an  ordinance  was  made  by  the  government  of  the  colony, 
under  stat  3  db  4  W.  4,  c  73,  anJ  according  to  the  laws  and  usages  of  the  colony,  enacting 
that  no  deed  or  instrument  should  be  good  or  valid  in  law  to  pass  or  convey,  or  affect,  the 
services  of  any  apprenticed  labourer,  unlejs  a  memorandum  of  such  deed,  dec,  were  made  in 
a  book  to  be  kept  for  that  purpose  in  the  colonial  registrar's  office  within  one  month  after 
executing  such  deed,  dec  Averment,  that  such  book  was  kept  in  the  office,  but  tliat  no 
memorandum  of  the  said  agreement  was  made  according  to  the  ordinance  within  one 
mo'ith  afrer  executing  the  agreement  Replication,  that  no  book  was  kept  for  the  purpose 
in  the  plea  mentbned.    Issue  thereon* 

JHeldf  by  the  Court  of  Queen's  Bench,  that,  although  by  the  omission  to  register  the  agreement 
so  far  became  void  that  the  vendee  could  no  longer  claim  the  services,  it  was  not  vo*'!  as  to 
the  vendor's  claim  for  purchase  money :  that  the  vendee  appeared  to  be  the  party  wno  ought 
to  have  registered:  and  that  if  ^he  omission  could  have  been  a  defence,  the  plea  ou^ht  to 
have  shown  that  the  duty  of  registering  lay  on  the  plaintiff  And,  a  verdict  having  been 
taken  for  defendant  on  the  last  mentioned  inue,  the  court  gave  judgment  for  the  plaintiff 
non  obstante  veredicto^ 

Judgment  affirmed  by  the  Court  of  Exchequer  Chamber. 

Debt.  The  plaintiff,  as  surviving  partner  of  Jobann  Ludewig  Barnstedt, 
alleged,  in  the  first  count  of  the  declaration,  that  heretofore,  viz.  25tb 
September,  *1834,  by  a  certain  agreement  made  and  entered  into  r*QQ^ 
between  plaintiff  and  the  said  J.  L.  Barnstedt  of  the  one  part,  and  *- 
defendant  of  the  other  part,  it  was  conirarted  and  agreed :  That,  for  and  in 
consideration  of  7800/.  sterling  money  of  Great  Britain  and  Ireland,  payable 
in  manner  as  thereinafter  expressed,  the  parties  of  the  one  part  had  bar- 
gained and  sold,  and  they  did  thereby  sell,  assign,  transfer  and  make  over 
all  their  right,  title  and  interest  in  and  to  the  services  and  labour  of  all  those 
one  hundred  and  fifty-three  apprenticed  labourers,  formerly  slaves  belong- 
ing to  the  par^'os  of  the  one  part,  whose  names  and  classification  were  set 
forth  in  a  sr  ^dule  thereunto  annexed,  for  and  during  the  term  of  their 
apprenticeship,  to  and  in  favour  of  the  party  of  the  other  part,  on  behalf  and 
to  the  use  of  his  plantations,  or  his  heirs,  executor  or  •assigns,  the  r^QQ- 
parties  of  the  one  part  promising  and  engaging  to  warrant  and  de-  *- 
fend  the  party  of  the  other  part  from  all  claims  and  demands  on  and  other- 
wise in  as  far  as  was  in  their  power  to  guaranty  the  quiet  and  undisturbed 
possession  of  the  services  of  such  apprenticed  labourers,  according  to  law. 
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That  the  party  of  the  other  part  promised  and  engaged  to  pay  or  cause  to 
be  paid  to  the  parties  of  the  one  part,  his  heirs  or  assigns,  the  aforesaid  som 
of  7800/.  sterling  in  six  instalments,  namely,  on  r2th  of  January,  18%, 
1300/.,  &c.,  (the  like  instalment  on  every  12th  of  January  successively  tiD 
January,  1841 ;)  each  of  the  said  instalments  to  bear  five  months'  and  twelve 
days'  interest  at  six  per  cent.,  and,  in  the  event  of  not  being  punctually 
paid,  to  bear  further  interest  from  the  dates  they  respectively  became  due 
until  fully  satisfied  and  discharged.  That  it  was  mutually  understood  aod 
agreed  between  the  parties  that,  in  case  of  failure  in  the  regular  and  prompt 
payment  of  any  of  the  said  instalments,  the  parties  of  the  one  part  should 
be  entitled  to  reclaim,  and  the  services  of  such  apprenticed  labourers  during 
the  then  remaining  term  of  apprenticeship  should  revert  to  them  the  said 
parties  of  the  one  part,  their  heirs  or  assigns,  the  party  of  the  other  part  and 
his  property  remaining  nevertheless  bound  and  liable  for  the  payment  of 
such  sums  as  should  be  then  due  for  the  value  or  hire  of  the  labour  during 
such  period  as  they  should  have  received  the  services  of  the  said  appren- 
ticed labourers,  at  and  after  the  rate  of  1300/.  sterling  per  annum,  and  to 
be  moreover  bound  to  make  good  any  losses  which  might  be  thereby  sus> 
tained.  And  the  plaintiff  in  fact  said  that  although,  after  the  making  of 
the  said  agreement,  the  services  and  labour  of  the  said  apprenticed  labourers 
•Qooi  *^'^r^>  ^^  pursuance  of  the  said  agreement,  had,  used  and  enjoyed 
-*  by  defendant,  to  wit,  from  the  time  of  making  the  said  agreement 
for  and  during  the  term  of  their  apprenticeship,  and  plaintiff  and  J.  L.  B. 
before  the  death  of  J.  L.  B.,  and  plaintiflf  since  that  time,  were  at  all  times 
ready  and  willing  to  warrant  and  defend,  and  did  warrant  and  defend,  the 
defendant  against  all  claims  and  demands  on  him  in  respect  of  the  said 
apprenticed  labourers,  and  did  otherwise  guaranty  as  far  as  it  was  in  their 
power  the  quiet  and  undisturbed  possession  of  the  services  of  such  appren- 
ticed labourers  according  to  law,  and  defendant  in  fact  had  such  quiet  and 
undisturbed  possession  thereof  for  and  during  the  term  aforesaid,  and  al- 
though defendant,  in  part  performance  of  the  said  agreement  and  covenant 
on  his  part,  paid  to  plaintiff  and  J.  L.  B.  four  of  the  said  instalmants  at  the 
several  times  when  the  same  respectively  became  payable,  and  although  the 
times  for  payment  of  the  remaining  instalments  had  severally  elapsed  before 
the  commencement  of  this  suit,  yet  defendant  has  not  paid  the  said  remain- 
ing instalments  or  either  or  any  part  thereof,  but  the  same,  amounting  to  a 
large  sum,  viz.,  2600/.,  and  a  further  large  sum  for  the  interest,  &c.,  are 
still  wholly  due  and  unsatisfied  to  plaintifiT,  whereby  an  action,  &c.,  to  de- 
mand, &c.,  3000/.,  parcel,  &c. 

Second  count  for  3000/.  due  on  an  account  stated. 

Pleas:  1.  To  the  first  count.  That,  before  the  remaining  instalments 
therein  mentioned,  or  either  of  them,  became  due  and  payable,  viz.  on 
23d  July,  1838,  the  said  agreement  was,  by  and  with  the  consent  of  plain- 
tiff and  the  said  J.  L.  Barnstedt,  and  of  defendant,  wholly  annulled  aoc 
rescinded.    Verification. 
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Second  plea,  to  the  first  count.  That  the  said  agreement  •was  ^^qq^ 
made  in  writing  in  and  by  a  certain  instrument  bearing  date  and  '- 
made  and  executed  upon  a  certain  day,  to  wit  25th  September,  1834,  and 
that  the  said  instrument  was  made  and  executed  in  parts  beyond  the  seas, 
to  wit  in  the  colony  of  British  Guiana,  to  wit  in  the  district  of  Berbice  in 
the  said  colony ;  and  the  said  instrument  was  made  and  executed  for  the 
purpose  of  transferring  and  affecting,  and  was  intended  to  transfer  and 
affect,  the  service  of  divers,  to  wit  one  hundred  and  fiAy-three,  apprenticed 
labourers  in  the  said  colony,  to  wit  the  apprenticed  labourers  in  the  declara- 
tion mentioned.  And  that,  before  the  making  of  the  said  instrument  of  sale 
and  agreement,  to  wit  on  8th  March,  1834,  to  wit  in  the  said  colony  of 
British  Guiana,  a  certain  ordinance  for  the  government  and  regulation  of 
apprenticed  labourers  was  duly  made  and  executed  by  his  excellency  Stf 
James  Carmichael  Smith,  baronet,  lieutenant-governor  and  commander  in 
chief  of  the  said  colony,  by  and  with  the  advice  and  consent  of  the 
honourable  Court  of  Policy  of  the  said  colony,  in  compliance  with  and  in 
conformity  to  the  provisions  of  an  act,  &c.,  (3  &  4  W.  4,  c.  73,)  intituled 
«  An  act  for  the  abolition  of  slavery  throughout  the  British  colonies ;  for 
promoting  the  industry  of  the  manumitted  slaves ;  and  for  compensating 
the  persons  hitherto  entitled  to  the  services  of  such  slaves,"  and  according 
to  the  laws  and  usages  established  and  in  force  in  the  said  colony,  which 
said  ordinance  was  also  duly  published  on  a  certain  dsiy,  to  wit  22d  July, 
1834.  And  that,  among  other  things,  it  was  enacted,  by  and  in  the  said 
ordinance,  that  from  and  after  1st  August,  1834,  no  deed  or  instrument 
vrhereby  the  services  of  any  apprenticed  labourer  or  labourers  in  the  said 
colony  should  be  transferred  or  affected,  or  intended  *to  be  trans-  r^QQ^ 
ferred  or  affected,  should  be  good  or  valid  in  law  to  pass  or  convey  *- 
or  affect  the  services  of  any  such  apprenticed  labourer  or  labourers,  unless 
an  annotation  or  memorandum  of  such  deed  or  instrument  should  be  made 
or  recorded  in  a  book  to  be  kept  for  that  purpose  in  the  colonial  registrar's 
office  of  each  of  the  respective  districts  in  the  said  colony  within  one  month 
after  the  making  or  executing  such  deed  or  instrument,  if  made  or  executed 
in  the  said  colony.  Averment  that  although  before  and  at  and  after* the 
making  of  the  said  instrument  and  agreement,  to  wit  on  1st  August,  1834, 
and  from  thence  hitherto,  a  book  was  and  has  been  duly  kept  for  the  purpose 
last  aforesaid  in  the  colonial  registrar's  office,  to  wit  of  the  district  and 
county  of  Berbice  in  the  said  colony,  within  which  district  the  said  instru- 
ment was  made  and  executed,  and  within  which  the  services  of  the  said 
apprenticed  labourers  were  intended  to  be  transferred  and  aflected,  yet  no 
annotation  or  memorandum  of  the  said  instrument  of  sale,  transfer  and 
agreement  was  made  or  recorded,  according  to  the  provisions  of  the  said 
prdinance,  in  the  colonial  registrar's  office  in  the  district  of  Berbice  in  the 
said  colony,  within  which  district  the  said  instrument  and  agreement  was 
made  and  executed,  and  within  which  the  services  of  the  said  apprenticed 
labourers  were  intended  to  be  assigned  and  transferred  and  made  over,  nor 
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elsewhere  in  the  said  colony,  within  one  month  after  the  making  or  exeat* 
ing  such  instrument,  or  at  any  other  time  before  the  commencement  of  this 
action.    Verification. 

Third  plea,  to  the  first  count.  That,  after  the  making  of  the  said  a^;rBe^ 
ment,  the  said  apprenticed  labourers  came  into  and  remained  in  the  senrice 
^  of  defendant,  *to  wit  on  1st  October,  1834,  and  from  thence  until 

-'  1st  August,  1838 ;  and  afterwards,  to  wit  on  the  day  and  year  last 
aforesaid,  without  the  consent  and  against  the  will  of  defendant,  and  beibte 
the  expiration  of  the  time  for  which  the  services  of  the  said  apprenticed 
labourers  were  originally  transferred  and  conveyed  by  and  according  to  the 
true  intent  and  meaning  of  the  said  agreement,  and  before  either  of  the 
remaining  instalments  in  the  declaration  mentioned  became  payable,  the 
plaintiff  took  away  and  removed  the  said  labourers  in  certain  boats  and 
vessels  belonging  to  the  plaintiff,  from  and  out  of  the  plantations  of  the 
defendant  wherein  the  said  apprenticed  labourers  had  been  and  were  up  to 
that  time  usually  employed,  and  conveyed  and  removed  them  to  the  plan* 
tations  and  premises  of  the  plaintiff,  and  there  employed  and  detained  them 
m  his  service  for  a  long  space  of  time,  to  wit  from  that  time  hitherto ;  and 
defendant  ceased  to  have  and  receive  the  services  of  the  said  apprenticed 
labourers,  and  has  at  no  time  since  had  or  received  the  services  of  them  or 
of  any  of  them,  and  the  said  apprenticed  labourers  wholly  quitted  and 
abandoned  the  service  and  employment  of  defendant  in  manner  aforesaid, 
to  wit  on  the  day  and  year  last  aforesaid.  And  defendant  further  saiththat 
defendant  declined  to  pay  the  two  last  instalments  in  the  declaration  men- 
tioned, and  did  in  fact  fail  in  the  regular  and  prompt  payment  of  one  of  the 
instalments  in  the  said  agreement  and  in  the  said  declaration  mentioned,  to 
wit  in  the  payment  of  the  fifth  instalment,  and  thereupon  the  services  of  the 
said  apprenticed  labourers  reverted  to  plaintiff  and  the  said  J.  L.  Bamstedt, 
their  heirs  and  assigns,  according  to  the  terms  and  provisions  of  the  said 
^  instrument  and  ^agreement.     And  defendant  further  saith  that  ail 

^  such  sums  as  were  then  due,  to  wit  at  the  time  of  the  failure  in  the 
regular  and  prompt  discharge  of  the  said  fifth  instalment,  for  the  value  or 
hire  of  the  labour  during  such  period  as  the  defendant  had '  received  the 
services  of  the  said  apprenticed  labourers,  at  and  after  the  rate  of  13001. 
sterling  per  annum,  were  and  have  been  duly  and  fully  paid  and  discharged 
according  to  the  terms  and  provisions  of  the  said  instrument  or  agreement, 
to  wit  by  the  payment  of  the  four  first  instalments  in  the  declaration  and  in 
the  said  agreement  mentioned,  together  with  interest  thereon  after  the  rate 
and  for  the  time  and  upon  the  days  and  years  in  that  behalf  in  the  said 
agreement  and  in  the  declaration  specified,  and  according  to  the  terms  and 
provisions  thereof  respectively.     Verification. 

Fourth  plea,  to  the  first  count.  That  the  said  agreement  was  made  io 
writing  in  parts  beyond  the  seas,  to  wit  in  the  colony  of  British  Guiana,  to 
wit  on  the  day  and  year  in  the  said  declaration  in  that  behalf  mentioned, 
and  the  parties  thereto  were  British  subjects,  and  the  said  written  sale  and 
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agreement,  to  wit  on,  &c.,  was  naade  for  the  puipose  of  transferring  the 
services  of  divers,  to  wit  one  hundred  and  fifty-three,  prsdial  apprenticed 
labourers,  and  purported  to  transfer  and  assign  the  services  of  the  said 
labourers,  to  wit  the  said  apprenticed  labourers  in  the  declaration  mentioned, 
during  the  term  of  their  apprenticeship,  that  is  to  say  from  the  date  of  the 
said  sale  and  agreement,  to  wit  from  25th  September,  1834,  until  1st 
August,  1840,  to  which  last  mentioned  day  the  term  of  the  said  apprentice- 
riiip  then  extended,  according  to  the  terms  and  provisions  of  an  act,  jtc., 
(3  &  4  W.  4,  c.  73.)  That,  after  the  making  of  the  said  agreement, 
defendant  •had  and  received  the  services  of  the  said  apprenticed  ^^ 
labourers,  to  wit  from  the  date  thereof  until  1st  August,  1838 ;  that,  '• 
while  the  said  apprenticed  labourers  were  in  the  service  of  defendant  under 
the  terms  of  the  said  sale  and  agreement,  to  wit  on  23d  July,  1838,  a 
certain  ordinance  was  duly  made  and  executed  by  his  excellency  Henry 
Light,  E^q.,  governor  and  commander  in  chief  in  and  over  the  colony  of 
British  Guiana,  vice-admiral  and  ordinary  of  the  same,  &c.,  by  and  with 
the  advice  of  the  honourable  Court  of  Policy  of  the  said  colony,  in  con- 
formity with  the  provisions  of  the  act  passed,  and  according  to  the  laws  and 
usages  established  in  the  said  colony,  which  said  ordinance  was  also  duly 
published,  to  wit  on  the  day  and  year  last  aforesaid  ;  and  it  was,  amongst, 
other  tilings,  by  the  said  ordinance  enacted  that  all  and  every  the  persons 
who,  on  1st  August,  1838,  should  be  holden  within  British  Guiana  as 
praedial  apprenticed  labourers  should,  upon  and  from  and  after  1st  Aui^ust, 
1838,  become  free  to  all  intents  and  purposes  whatsoever,  absolutely  freed 
and  discharged  of  and  fiom  the  then  remaining  term  of  their  apprenticeship 
created  by  the  act  aforesaid,  and  of  and  from  all  and  every  the  obligations 
imposed  on  them  by  the  said  act.  And  thereupon,  afterwards,  and  before 
any  breach  of  the  said  agreement,  to  wit  on  1st  August,  1838,  the  said 
apprenticed  labourers  were  freed  and  discharged  from  their  apprenticeship, 
and  defendant  was  wholly  deprived  of  their  services,  and  the  parties  to  the 
said  sale  and  agreement  were  prevented  and  prohibited  by  the  authority 
aforesaid  from  further  performing  the  said  agreement,  or  from  carrying  the 
said  sale  and  transfer  of  the  services  of  the  said  labourers  into  any  farther 
operation  for  the  remainder  of  the  said  intended  *term  of  the  appren-  p,>qqq 
ticeship  according  to  the  true  intent  and  meaning  of  the  said  sale  *■ 
and  agreement,  to  wit  from  1st  August,  1838,  up  to  1st  August,  1840. 
And  defendant  saith  that,  during  all  such  time  as  the  said  apprenticed 
labourers  remained  in  his  service,  and  during  all  the  time  that  their  services 
could  by  law  be  had  and  received  and  retained  by  him  according  to  the 
terms  of  the  said  sale  and  agreement,  to  wit  from  the  day  of  the  date 
of  the  said  agreement  up  to  the  said  1st  August,  1838,  defendant  duly 
paid  all  instalments,  together  with  interest  thereon,  when  and  as  they  became 
due,  according  to  the  terms  of  the  said  agreement  and  before  the  com- 
mencement of  the  said  action,  to  wit  the  three  first  instalments  in  the  said 
JeclaratioD  and  in  the  said  agreement  mentioned,  to  wit  on  the  days  and 
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years  in  that  behalf  in  the  said  declaration  and  in  the  said  agreement  speci- 
fied respectively ;  and,  afterwards,  and  after  the  said  1st  August,  1838,  and 
after  the  said  apprenticed  labourers  had  been  freed  and  discharged  by  the 
ordinance  last  aforesaid,  and  after  defendant  had  been  deprived  of  their 
services,  defendant  also  duly  paid  the  said  fourth  instalment  in  the  declara- 
tion and  in  the  agreement  specified,  together  with  the  said  interest  thereon, 
to  wit  in  respect  of  the  services  of  the  said  labourers  had  and  received  by 
him  from  and  after  the  time  of  payment  of  the  third  instalment,  to  wit  upon 
the  day  and  year  in  the  said  agreement  and  declaration  specified  for  payment 
of  the  said  fourth  instalment.     Verification. 

Fifth  plea,  to  the  last  count.   Never  indebted.  Conclusion  to  the  country. 

Replication  to  the  first  plea.     That  the  said  agreement  was  not  by  or  with 
the  consent  of  the  plaintiflT  and  the  said  J.  L.  Barnstedt,  and  of  defendant, 
•QQai     ^"'^^^'^^  *^^  rescinded,  in  manner  and  form,  &c.     Conclusion  to 
^    the  country.    Issue  thereon. 

To  the  second  plea.  That  there  was  not,  nor  has  been,  any  book  kept 
for  the  purpose  in  that  plea  mentioned  in  the  colonial  registrar's  office,  in 
manner  and  form,  &c.     Conclusion  to  the  country.  '  Issue  thereon. 

To  the  third  plea.  Demurrer,  assigning,  for  causes,  that  the  said  plea  is 
multifarious  and  uncertain,  and  contains  several  distinct  and  independent 
allegations,  and  is  so  framed  that  the  plaintiff  cannot  safely  or  properly  take 
any  issue  thereupon.  That  it  is  wholly  uncertain  on  which  of  the  allegations 
of  the  said  plea  the  defendant  intends  to  rest  his  defence.  That  the  first 
allegation  thereof  is  an  argumentative  traverse  of  the  averment  in  the  decla- 
ration that  the  defendant  had  used  and  enjoyed  the  services  of  the  said 
apprenticed  labourers  during  the  term  of  their  apprenticeship.  That  the 
allegation  thereof  sets  up  the  default  of  the  defendant  himself  as  defeating  the 
right  of  the  plaintiflT.  That  the  said  plea  does  not  either  traverse  any  mate- 
rial averment  of  the  declaration,  or  confess  and  avoid  the  statement  thereof. 
That,  inasmuch  as  the  complaint  in  the  declaration  is  confined  to  the  non- 
payment of  the  two  last  instalments,  the  matters  in  the  said  plea  alleged 
amount  to  a  denial  that  the  debt  ever  accrued,  and  ought  to  have  been 
pleaded  accordingly.  And  that  the  said  plea  is  in  other  respects,  &c. 
Joinder  in  demurrer. 

To  the  fourth  plea.  That  the  parties  to  the  said  agreement  were  not 
prevented  or  prohibited  by  the  authority  of  the  said  ordinance  in  that  plea 
mentioned  from  further  performing  the  said  agreement,  in  manner,  &c* 
Conclusion  to  the  country.    Issue  thereon. 

•innni       *'^^  ^^  ^^^  P'^^*  similiter. 

J       The  demurrer  was  argued  in  Trinity  term,  l842.(a) 

Kelly ^  for  the  plaintiflT.  First,  the  third  plea  tenders  an  argumentative  tra- 
verse, and  of  an  inimaterial  averment.  The  substance  of  the  recited  agreement 
18,  that,  in  consideration  of  7800/.,  payable  as  after  mentioned,  the  plaintiff 

(a)  Maj  Slit  and  Jane  Sd.  Before  Lord  Denmen,  C.  J,  Petteeooi  WiUiami,  and  Gal^ 
lidge,  Ja 
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•ells  and  assigns  his  right  to  the  services  of  the  apprenticed  labourers,  and  the 
defendant  promises  to  pay  7800/.  to  the  plaintiflTin  six  instalments.  Supposing 
that  the  alleged  guarantee  on  the  plaintiflT's  part  amounted  to  a  condition 
precedent,  the  effect  is  only  that  he  warrants  the  defendant  against  claims  and 
demands:  and  it  would  have  been  sufficient  to  aver,  in  the  declaration,  that 
the  plaintiff  always  was  ready  so  to  warrant,  &c.,  and  did  guaranty  the  quiet 
possession  as  far  as  was  in  his  power.  He  does,  indeed,  go  on  to  aver  that 
the  defendant,  in  Act,  had  the  quiet  possession ;  but,  even  assuming  this 
to  have  been  a  necessaiy  allegation,  the  defendant  was  bound  either  to 
traverse,  or  confess  and  avoid  it,  he  has  done  neither,  but  attempts  to  deny 
it  argumentatively.  [Patteson,  J.  The  guarantee  certainly  seems  to  mean  a 
warranting  against  others ;  then  the  plea  is  like  a  plea  of  eviction.]  The  case 
of  eviction  from  real  property  is  peculiar,  and  not  analogous  to  this.  If  I  let 
goods  to  hire  for  a  year,  and  then  take  them  away  again  for  two  months, 
that  is  no  answer  to  an  action  for  the  hire,  unless  it  be  made  so  by  special 
contract.  In  this  case,  to  raise  the  question  properly,  an  averment  by  the 
plaintiff  that  he  guarantied  the  quiet  possession  should  have  been  answered 
by  the  'defendant's  averring  that  he  did  not,  and  that  defendant  c«,^wx| 
bad  not  the  quiet  possession,  but  plaintiff  took  the  labourers  away.  ^ 
And  (though  this  is  not  directly  stated  as  a  ground  of  demurrer)  the  plea, 
if  it  properly  met  the  averment  of  performance  on  the  plaintiff's  part, 
should  have  concluded  to  the  country. 

But  the  substantial  question  is,  whether  it  be  an  answer  to  this  action 
that  the  plaintiff  took  away  the  labourers.  Now  the  contract  clearly  does 
not  make  it  a  condition  precedent  to  the  full  performance  on  the  defendant's 
part  that  the  labourers  shall  continue  in  his  service.  The  plaintiff  conveyed 
the  services  for  an  entire  sum,  which  would  have  been  payable  at  once  but 
for  the  provision  as  to  instalments.  His  right  to  the  whole  accrued  as  soon 
as  the  contract  was  executed :  any  default  on  his  part  would  have  been  the 
subject  of  a  cross  action.  The  agreement  is  not  for  a  hiring  of  the  labourers 
at  so  much  a  year ;  it  is  a  sale  of  whatever  interest  the  plaintiff  had  in  their 
services.  The  first  rule  laid  down  in  note  (4)  to  Pordage  v.  Cole^  1  Wms.. 
Saund.  320  b,  6th  ed.,(a)  decides  this  case.  In  Boone  v.  Eyre,{h)  the 
plaintiff  conveyed  to  the  defendant  by  deed  a  plantation  in  the  West  Indies,, 
with  the  negroes  on  it,  in  consideration  of  an  annuity,  and  covenanted  for 
title ;  and  the  defendant  covenanted  that,  «  plaintiff  well  and  truly  performi- 
log  all  and  every  thing  therein  contained  on  his  part  to  be  performed,"  he,, 
defendant,  would  pay  the  annuity.  To  a  declaration  in  covenant  for  non- 
payment, defendant  pleaded  that  plaintiff  was  not  at  the  time  of  making 
the  deed  legally  possessed  of  the  negroes,  and  so  had  not  good  title  td 
convey.  On  demurrer,  Lord  Mansfield  said :  <<  The  distinction  r»,*w.^ 
is  *very  clear,  where  mutual  covenants  go  to  the  whole  of  the  ^ 

(a)  SemHdBr.  Bainbridge,  6  Q.  B.  S3S. 

ib)  Note  (ft)  to  Duke  of  St.  Alban*9  v.  Shortj  1  H.  BL  S73.  See  FrankUn  t  MSOm 
4  A.  &;  E.  699. 
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consideration  on  both  sides,  they  are  mutual  conditions,  the  ohe  precedent 
to  the  other.  But  where  they  go  only  to  a  part,  where  a  breach  may  be 
paid  for  in  damages,  there  the  defendant  has  a  remedy  on  his  covenant,  and 
shall  not  plead  it  as  a  condition  precedent.  If  this  plea  were  to  be  allowed 
any  one  negro  not  being  the  property  of  the  plaintiflf  would  bar  the  action." 
And  the  plaintiff  had  judgment.  The  same  point  is  assumed  in  Boone  v. 
Eyre,  2  W.  Bl.  1312,  in  the  Common  Pleas.  If  the  plaintiff  here  took 
away  the  labourers  auring  the  term,  the  damages  were  unliquidated :  no 
one  could  say  beforehand  how  much  of  the  7800/.  would  have  to  be 
deducted.  The  defendant  cannot  stop  short  of  arguing  that,  if  the  plaintiff's 
contract  was  unfulfilled  even  as  to  one  labourer,  the  whole  7800/.  was  to  be 
forfeited. 

But,  further,  the  plea  is  double ;  and  the  matter  which  it  sets  up  in 
the  second  place  is  no  defence.  It  first  states  that  the  plaintiff  wrongfully 
took  away  the  labourers,  and  then  that  the  defendant  made  default  in  pay- 
ment, and  thereupon  the  services  reverted  to  the  plaintiff.  The  reverter 
must  have  taken  place  on  the  default,  not  before.  The  defendant  was  bound 
to  pay  the  fifth  instalment,  and  did  not  do  so.  Then  it  was  in  the  plaintiff's 
option,  not  the  defendant's,  whether  or  not  the  services  should  revert ;  and 
the  plea  does  not  show  any  option  exercised  by  the  plaintiff.  A  party  can- 
not allege  his  own  default  to  avoid  a  contract ;  Rede  v.  Farfy  6  M .  &  S.  121 ; 
Malins  v.  Freeman^  4  New  Ca.  393 ;  Doe  dem.  Bryan  v.  Bancks,  4  B.  &  Aid. 
401;  Roberts  v.  Davey,  4  B.  &  Ad.  664.  [Patteson,  J.,  mentioned  Amsby 
V.  Woodward,  6  B.  &  C.  519.] 

^  *•/.  Greenwoodf  contra.     The  third  plea  does  not  deny  the  per- 

'  ^  formance  of  any  condition  precedent ;  nor  does  the  defendant  assei^ 
that  failure  of  performance  by  the  plaintiff  in  any  one  particular  would  have 
disentitled  him  to  the  whole  7800/.  The  plea  is  not  muhifarious :  it  coo- 
tains  a  narrative  in  which  several  matters  make  up  one  entire  defence,  the 
earlier  statements  being  only  inducement  to  the  latter.  Such  a  plea  is  not 
objectionable;  Com.  Dig.  Pleader,  (E  2,)  Rowles  v. Lusty,  4  Bing.  428. 
The  defence  is  substantially  an  excuse  of  non-payment ;  and  on  that  the 
plaintiff  might  have  taken  issue  generally,  as  appears  from  Purchell  v.  Salter, 
1  Q.  B.  197.  He  might  have  replied  that  the  services  did  not  revert.  The 
plea,  therefore,  as  framed,  does  not  subject  the  plaintiff  to  any  difficulty. 
It  is  not  an  argumentative  denial  of  an  averment  that  the  defendant  had  and 
used  the  services  during  the  apprenticeship ;  for  there  is  no  efiective  aver- 
ment of  that  fact,  the  statement  being  guarded  by  a  videlicet.  Besides,  the 
allegation,  if  made,  was  immaterial,  and  a  traverse  of  it  would  have  been 
absurd.  Therefore  a  defence  inconsistent  with  it  is  necessarily  bad.  [Pat- 
teson, J.  The  objection  taken  b  that  you  answer  by  aflSrmative  matter 
Without  a  negative  before  it,  and  that  this  is  wrong,  though  the  negative 
might  be  immaterial.]  The  plea  confesses  and  avoids.  A  plea,  though  it 
does  not  deny  the  matter  of  the  declaration,  may  be  good  in  confession  and 
avoidance  if  it  answers  the  declaration  by  matter  ex  post  &cto ;  Can  t- 
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Hindiliff  4  B.  &  C.  547.  There  the  facts  might  have  been  given  in 
evidence  under  the  general  issue ;  and  it  folloi^cs  from  the  judgmental  of 
Bayley,  Holroyd,  and  Littledale,  Js.,  that  a  •party  may,  in-  ^.^yx. 
stead  of  the  general  issue,  plead  matter  of  mixed  fact  and  law  L 
arising  ex  post  facto,  and  conclude  with  a  verification.  The  defendant, 
therefore,  in  the  present  case,  was  not  obliged  to  take  a  traverse  concluding 
to  the  country.  [Patteson,  J.  Your  deduction  from  the  judgment  in  Cart 
T.  IGnchliffxs  very  large.  At  that  time  the  general  issue,  in  many  cases, 
was  not  a  simple  traverse,  but  let  in  matter  which  admitted  the  contract.] 

As  to  the  argument  that  the  defendant  sets  up  his  own  default  against  the 
plaintiff's  right :  Rede  v.  Farr^  6  M .  &  S.  121,  and  the  other  cases  of  that 
class  are  not  disputed.  But  the  defence  is  incorrectly  represented.  The 
agreement  is,  that,  if  the  vendee  fails  in  payment,  the  vendor  may  reclaim 
the  labourers,  and  the  vendee  shall  pay  for  the  value  of  the  labour  down  to 
that  time  only.  The  argument  for  the  plaintiff  is  that  no  reclaimer  appears 
by  the  plea  ;  but  the  facts  stated  show  it.  [Lord  Denman,  C.  J.  Does 
Aie  plea  say  that  the  plaintiff  took  away  the  labourers  before  the  default  ? 
Patteson,  J.  It  pointedly  alleges  a  wrongful  taking ;  for  it  states  the  taking 
to  have  been  <«  before  either  of  the  remaining  instalments"  «  became  pay- 
able.''] It  alleges  that  the  defendant  failed  to  pay  the  fifth  instalment,  and 
thereupon  the  services  reverted.  The  plea  shows  in  substance  that  the 
plaintiff  took  away  the  labourers  under  a  claim,  and  that  that  claim  was 
grounded  on  a  de&ult.  [Patteson,  J.  As  you  would  construe  the  plea,  it 
alleges  the  default  to  have  been  before  the  taking  and  after  the  taking.  The 
plaintiff  could  not  claim  the  labourers  after  he  had  got  them.  Coleridge,  J. 
You  give  no  effect  •to  the  words  in  the  agreement  *<  should  be  ,-^^.^ 
entitled  to  reclaim."]  The  intention  of  the  agreement  was  to  give  L 
either  party  an  option  of  declaring  it  at  an  end.  [Coleridge,  J.  Is  it  rea- 
sonable that  the  defendant  should  be  empowered  to  say  <<  If  I  do  not  pay 
you,  the  labourers  shall  come  back  to  you  whether  you  will  or  not  ?"]  The 
agreement  supposes  a  state  of  facts  in  which  a  new  arrangement  may  be 
made,  so  that  neither  party  shall  be  a  loser.  [Patteson,  J.  As  you  put  it, 
it  is  all  for  you  and  all  against  the  vendor.  If  the  vendee  finds  the  bargain 
bad,  he  has  nothing  to  do  but  fail  in  payment.] 

Then,  further,  the  first  count  of  the  declaration  is  bad,  as  proceeding 
tipon  a  contract  on  which  no  legal  promise  can  be  grounded.  There  is 
nothing  to  show  that  the  tran»dCtion  was  to  take  effect  out  of  Great  Britain ; 
and,  in  this  country,  apprentices  could  not  be  assigned  in  the  manner  here 
pointed  out.  This  appears  sufficiently  from  Rex  v.  Spreyton^  3  B.  &  Ad. 
818.  But,  if  Stat.  3  &  4  W.  4,  c.  73,  is  to  be  taken  into  consideration, 
sect.  10  enacts:  «That  the  right  or  interest  of  any  employer  or  employers 
to  and  in  the  services  of  any  such  apprenticed  labourers  s^  aforesaid  shall 
pass  and  be  transferable  by  bargain  and  sale,  contract,  deed,  Conveyance, 
will,  or  descent,  according  to  such  rules  and  in  such  manner  as  shall  for 
that  purpose  be  provided  by  any  such  acts  of  assembly j  on)iiumce8y  or 
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orders  in  council  as  hereinafter  mentioned.''  The  declaration  ought  to  ban 
shown  that  an  ordinance  was  made,  and  that  this  agreement  was  witbm  its 
sanction.  And,  generally,  the  plaintiflf,  relying  on  such  a  contract,  ought 
to  have  set  forth  facts  which  rendered  it  legal. 

^  •Lord  Denman,  C.  J.    On  the  construction  of  the  third  plea 

•I   we  have  not  the  least  doubt,  and  we  think  it  insufficient. 

As  to  the  last  objection,  no  notice  has  been  given  of  it  as  a  matter  to  be 
argued.  The  plaintiff's  counsel  may  reply,  on  this  point,  on  the  next 
special  paper  day. 

Kelly  in  reply,  (a)  The  declaration,  in  describing  the  apprentices  as 
«all  those  one  hundred  and  fifty-three  apprenticed  labourers,  formerly 
slaves,"  «  whose  names  and  classification  were  set  forth  in  a  schedule," 
gives  them  a  designation  recognised  by  law  ;  for  stat.  3  &  4  W.  4,  c.  73,  s.  1, 
after  reciting  the  expediency  of  setting  free  divers  persons  holden  in  slavery 
within  divers  of  his  majesty's  colonies,  enacts  that  all  persons  duly  registered 
as  slaves  in  any  such  colony,  and  of  or  above  a  certain  age,  shall,  by  virtue 
of  the  act,  «  become  and  be  apprenticed  labourers:"  sect.  4  provides  for 
the  division  of  (<  all  such  apprenticed  labourers"  into  three  classes ;  and  by 
sect.  10  the  right  to  the  services  of  the  apprenticed  labourers  is  made  trans* 
ferable.  The  court  will  not,  for  the  purpose  of  defeating  this  contract, 
make  so  violent  a  presumption  as  that  these  labourers  were  apprentices  in 
England.  Even  assuming  that  the  contract,  as  set  forth,  is  not  shown  to 
have  been  one  that  could  have  been  enforced  as  an  executory  contract,  it 
is  declared  upon  as  an  executed  contract ;  the  plaintiff  has  assigned  his 
interest,  has  warranted  and  defended  the  defendant's  possession ;  and  the 
defendant  has  enjoyed  the  full  benefit  of  the  transaction.  What  authority, 
^  then,  is  there  for  saying  that  the  plaintiff,  <<  there  being  nothing  *cri- 

•l  minal  in  the  contract,"  «« should  not  have  the  benefit  of  it,  where 
be  has  in  fact  performed  it  ?" — to  adopt  the  language  of  Lord  Abingeb  in 
WalKs  V.  Day,  2  M.  &  W.  273,  276,  a  case  which  turned  on  the  validity 
of  a  covenant  to  serve  the  covenantee  for  the  life  of  the  covenantor.  The 
principle  that  a  party  may  recover  on  an  executed  contract,  when  neither 
criminal  nor  illegal,  though  neither  party  might  have  been  able  to  enforce 
the  execution  of  it,  was  acted  on  in  The  Mayor  of  Stafford  v.  71//,  4  Bing. 
75,  and  The  Mayor,  ^c.  of  Carmarthen  v.  Lewis,  6  C.  &  P.  608,  and  was 
recognised  in  Bird  v.  Higginson,  2  A.  &  E.  696,  704.(6) 

It  is  argued  that  the  declaration  is  bad  for  not  showing  compliance  with 
any  rules  provided  by  act  of  assembly :  but  the  right  of  the  employer  to 
assign  his  interest  is  not  a  new  right  conferred  upon  him  by  the  act  of  pariia- 
ment :  he  had  previously  a  much  larger  right,  which  is  limited  by  the  act; 
therefore,  in  declaring  upon  such  a  contract,  he  need  not  all^  compiianca 
with  regulations  introduced  by  the  statute,  but  any  non-compliance  there- 
with must  be  shown  on  the  other  side  by  way  of  plea.    Thus  it  is  nnl 

(a)  Jooo  3. 

(6)  JadgnwDt  tifiniMd  m  ^m  Exchequar  ChsBiiMr,  Bird  t.  iEggmian,  6  A.  &  S.  8S4 
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necessary,  in  declaring  on  a  will,  to  state  that  the  solemnities  required  by 
the  Statute  of  Frauds  have  been  observed ;  2  Chitty  on  Pleading,  426, 
note(u),  tit.  DeclartUions  in  Covenant^  (7th  ed.)  So,  in  declaring  on  a 
guarantee,  or  on  a  contract  for  the  sale  of  goods  within  the  Statute  of 
Frauds,  it  is  not  necessary  to  show  that  there  was  a  contract  in  writing. 
Slat.  3  &  4  W.  4,  c.  73,  is  for  compensation  to  the  employers,  as  well  as 
for  the  emancipation  of  the  slaves ;  and,  by  sects.  7,  8,  9,  many  other 
transactions  in  which  *the  employers  have  an  interest  are  to  be  ^  ^^ 
effected  in  such  manner  as  shall  be  prescribed  by  act  of  assembly.  I- 
Suppose  the  assembly  should  make  no  regulations,  are  the  parties  thereby 
to  be  deprived  of  the  benefits  designed  for  them  by  the  statute,  and  are 
contracts  in  that  behalf  which  would  have  been  good  at  common  law  to 
become  void  ?  [Coleridge,  J.  The  contract,  under  sect.  10,  must  be 
such  that  the  apprenticed  labourer  shall  not  be  <«  liable  to  be  separated  from 
bis  or  her  wife  or  husband,  parent  or  child."]  Non«compIiance  with  that 
provision  should  appear  by  way  of  answer  to  an  action.  Besides,  the  de- 
claration here  does  not  show  an  absolute  contract  for  the  services  of  the 
apprenticed  labourers,  but  a  contract  for  all  the  right,  title,  and  interest  of 
the  plaintiff  and  his  deceased  co-proprietor :  nothing  illegal  would  pass 
under  such  a  conveyance ;  the  services  which  are  warranted  are  services 
according  to  law,  and  nothing  further:  the  court  will  not  presume  that  the 
contract  was  to  do  an  illegal  act ;  Lewis  v.  Damson,  4  M.  &  W.  654. 

Cur.  adv,  vulL 

Lord  Denman,  C.  J.,  in  the  ensiung  vacation,  (June  25th,)  delivered 
&e  judgment  of  the  court. 

After  disposing  of  the  points  stated  for  argument  on  demurrer  to  one  of 
the  pleas,  we  were  moved  to  pronounce  the  declaration  bad,  as  founded 
upon  an  illegal  contract  therein  set  forth,  purporting  to  sell,  assign,  transfer, 
and  make  over  all  the  plaintiff's  right,  title,  and  interest  in  and  to  the 
services  and  labour  of  a  hundred  and  fifty-three  apprenticed  labourers, 
formerly  slaves,  to  and  in  favour  of  the  defendant,  and  to  the  use  of  his 
plantations.  Though  •we  could  not  doubt  that  these  apprenticed 
labourers  had  been  slaves  in  the  West  Indies,  emancipated  by  the  '- 
act  for  abolishing  slavery,  we  were  reminded  that  nothing  appears  in  the 
declaration  as  to  the  place  where  this  contract  is  to  be  carried  into  effect ; 
that  it  might,  therefore,  contemplate  the  qualified  servitude  of  apprenticed 
labourers  in  this  country,  where  it  was  said  to  be  altogether  unlawful ;  but, 
further,  that,  if  we  must  take  notice  of  the  slavery  abolition  act,  and  hold 
that  the  apprenticed  labourers  were  lawfully  such  through  its  beneficent 
operation,  still  that  class  were  placed  under  the  immediate  protection  of 
the  colonial  legislature,  and  all  their  rights  were  to  be  regulated  by  orders 
to  be  enacted  respecting  them.  Hence  it  was  argued  that  no  agreement 
for  their  services  could  be  valid  and  binding  till  such  regulations  made ; 
and  none  are  averred  to  have  been  made. 

Bat  we  think  that  the  objection  first  urged  is  none  in  point  of  law,  and 

3B 
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that,  on  tbe  contrary,  it  may  form  an  answer  to  the  second.  The  agreement 
here  set  out  is  for  assigning  such  right  and  interest  as  the  plaintiff  had  in 
the  service  and  labour  of  certain  apprentices.  We  do  not  know  the  terms 
of  that  apprenticeship;  whether  it  was  between  the  plaintiff  and  his  assigns 
on  the  one  part,  and  the  apprentices  on  the  other ;  whether  any  prorision 
was  made  for  assigning  them  with  their  own  consent,  and  that  consent 
given.  There  is  nothing  on  the  face  of  the  declaration  to  invalidate  tbe 
agreement  if  supposed  to  relate  to  inhabitants  of  England.  Since,  then,  the 
contract  may  be  intended  to  be  carried  into  effect  in  this  country,  it  »  free 
from  objection. 

•iftim  ^^  ^*»  however,  proper  to  add  that,  assuming  the  'objects  of 
^  it  to  have  been  formerly  slaves,  and  to  have  become  appren* 
ticed  labourers  under  the  abolition  act,  and  the  agreement  intended  to  be 
enforced  in  some  of  the  colonies,  we  do  not  think  it  illegal  for  want  of 
averring  regulations  to  have  been  made  by  the  colonial  legislature.  "Ac- 
cording  to  such  rules,"  &c.  imports  no  more  than  that  any  contract  relat- 
ing to  the  service  and  labour  of  apprentices  may  be  controlled  by  such 
regulations.  If  none  are  made,  the  contract  must  bind  the  rights  of  the  parties 
till  the  superior  power  interfere  with  its  provisons.        Juilginent  for  plaintiff 

The  issues  of  fact  were  tried  before  Lord  Dcnman,  C.  J.,  at  the  London 
sittings  after  Hilary  term,  1843 ;  and  a  verdict  was  taken  by  consent  for  the 
plaimiff  on  the  1st  and  4th  issues,  and  for  the  defendant  on  the  2d;  the 
jury  being  disi'harged  from  giving  any  verdict  on  the  5th ;  subject  to  the 
opinion  of  this  court  upon  the  following  case. 

On  the  2'2d  of  July,  1834,  an  ordinance  was  duly  made  and  published 
as  in  the  2d  plea  mentioned :  and  it  is  agreed  that  either  party  may  refei 
to  the  terms  of  this  ordinance. 

A  book  had  been  duly  kept,  for  the  purpose  mentioned  in  tbe  2d  plea, 
in  the  colonial  registrar's  office  for  the  district  and  county  of  Berbice, 
immediately  after  the  making  and  publishing  the  said  ordinance,  and  before 
and  at  and  after  the  time  of  the  making  and  publishing  of  the  said  ordinance, 
and  before  and  at  and  after  the  time  of  the  making  of  the  said  instrument 
or  agreement  for  the  sale  of  the  apprenticed  labourers ;  and  it  was  admitted 

*iniii  ^^  ^^^  ^"^''  ^^^^  ^^^  verdict  must  be  *for  the  defendant  upon  the 
^   issue  joined  upon  the  replication  to  the  second  plea. 

On  the  12th  of  July,  1838,  an  ordinance  was  duly  made  and  published 
by  the  governor  of  British  Guiana  as  in  the  4ih  plea  mentioned.  It  is  agreed 
that  either  party  shall  be  at  libeny  to  refer  to  the  terms  of  this  ordinance. 
It  is  also  agreed  that  the  pleadings  are  to  be  part  of  the  case. 

The  questions  for  the  opinion  of  the  court  are : — 

1.  Whether  upon  the  above  facts  the  verdict  ought  to  have  been  for  the 
plaintiff  or  the  defendant  upon  the  issue  joined  upon  the  replication  to  the 
1st  and  4th  pleas  respectively. 

2.  Whether  the  plaintiff  is  entitled  to  judgment  non  obstante  veredicto 
rpon  the  issue  joined  upon  the  replication  to  the  2d  plea. 
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The  defendant  is  to  be  entitled  to  arrest  the  judgment  upon  the  verdict 
upon  the  issue  joined  upon  the  replication  to  the  4th  plea,  if  the  court  should 
be  of  opinion  that  the  defendant  would  have  been  entitled  to  arrest  the  judg- 
ment upon  motion. 

If,  in  the  opinion  of  the  court,  the  plaintiff  is  entitled  to  recover  upon  the 
'whole  record,  the  verdict  is  to  be  entered  for  2600/.,  with  interest  at  6/.  per 
cent,  until  payment. 

The  verdict  and  judgment  are  to  be  entered  in  accordance  with  the 
opinion  of  the  court. 

The  special  case  was  argued  in  Easter  term,  (April  30th,)  1844. 

Martin  for  the  plaintiff.  First,  the  respective  rights  of  the  parties  accrued 
on  the  making  of  the  agreement ;  and  that  agreement  was  not  revoked  by 
any  thing  which  *  was  done  afterwards.  The  consideration  on  one  r«iAt9 
part  was  a  present  sale  and  transfer ;  on  the  other,  payment  of  ^ 
an  entire  sum  of  money.  The  arrangement  for  paying  by  instalments  made 
no  difference  in  the  nature  of  the  contract ;  the  purchase  money  was  debitum 
in  praesenti  solvendum  in  futuro.  There  was  a  valid  sale,  under  stat.  3  &  4 
W.  4,  c.  73,  s.  10,  when  the  agreement  wit»  entered  into.  The  plaintiff 
guarantied  possession  of  the  services,  but  only  so  far  as  was  in  his  power 
according  to  law.  The  proviso  as  to  reverter  was  for  the  benefit  of  the 
vendor,  and  had  reference  to  a  state  of  things  which  never  occurred. 
Secondly,  the  ordinance  recited  in  the  second  plea  enacted  that  no  instru- 
ment for  transferring  the  services  of  apprenticed  labourers  should  be  "  good 
or  valid  in  law  to  pass  or  convey  or  affect  the  services  of  any  such  appren* 
ticed  labourer  or  labourers,  unless  an  annotation  or  memorandum  of  such 
deed  or  instrument  should  be  made  or  recorded  in  a  book  to  be  kept  for 
that  purpose  in  the  colonial  I'egistrar's  office  of  each  of  the  respective  districts 
in  the  said  colony  within  one  month  after  the  making  or  executing  sqch 
deed  or  instrument,  if  made  or  executed  in  the  said  colony."  But  that 
does  not  make  it  the  duty  of  the  vendor  to  enter  such  annotation.  The  in- 
strument of  transfer  would  be  with  the  vendee ;  and,  therefore,  it  would 
rather  be  his  duty  to  make  the  entry  ;  and,  if  so,  then,  according  to  Malins 
y.  Freemafij  4  New  Ca.  395,  and  other  cases  on  the  same  subject,  he  can- 
not allege  his  own  default.  Under  the  acts  for  registration  of  deeds  in 
York  and  Middlesex,  it  would  be  no  answer  to  an  action  by  vendor  against 
vendee  for  purchase  money,  that  the  *  vendor  did  not  cause  the  ,,/>|^ 
deed  to  be  registered.  This  ordinance  must  be  taken  to  assume  L 
the  same  principle.  It  does  not  direct  that  the  vendor  shall  register,  and 
cannot  have  contemplated  that,  in  default  of  registration,  he  should  lose  his 
purchase  money.  The  words  <(  valid  in  law  to  pass  or  convey  or  affect  the 
services"  must  mean  valid  as  between  the  purchaser  and  the  labourers. 
The  plea  is,  at  any  rate,  defective  in  substance,  because  it  does  not  show 
an  obligation  on  the  vendor  to  register.  And,  whatever  effect  be  given  to 
the  ordinance  as  between  the  vendor  and  purchaser,  the  agreement  was 
Talid  for  a  month,  the  sale,  therefore,  cannot  be  treated  as  null.    Any 
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principle  on  which  this  plea  could  be  upheld  would  entitle  the  defendant  to 
recover  back  the  first  four  instalments.  Thirdly,  the  ordinance  mentioned 
in  the  fourth  plea  was  subsequent  to  the  sale,  and  could  not  afiect  it  if,  as 
has  been  already  contended,  the  sale  was  an  absolute  one  on  September 
j^th,  1834.  The  case  is  the  same  as  if  any  one  sold  a  property  to-day, 
and  an  act  passed  to-morrow  for  destroying  it :  the  vendee  must  sustain  the 
loss.  [Patteson,  J.  If  the  contract  had  been  for  the  payment  of  7800L 
outright,  and  the  vendee  had  paid,  it,  could  he  have  recovered  it  back  when 
the  ordinance  passed  ?  He  seems  to  treat  the  instalments  as  a  kind  of  rent] 

£rfe,  contra.  As  to  the  second  point :  a  contract  made  abroad,  and 
void  there  by  the  lex  loci,  cannot  be  enforced  here  ;  Trimbey  v.  Vignier^ 
1  New  Ca.  151 ;  Rothschild  v.  Curriey  1  Q.  B.  43.  By  the  ordinance  which 
became  the  law  of  Berbice  in  March,  1834,  the  agreement  here  declared 
^  •upon  was  void  for  want  of  a  proper  memorandum.     The  duty 

J  of  making  that  entry  is  no  more  imposed  on  the  vendor  than  on 
the  vendee :  it  is  required  for  the  sake  of  the  public.  The  principle  that  a 
man  shall  not  take  advantage  of  his  own  default. is  inapplicable:  there  is  no 
default  as  between  the  plaintiff  and  defendant :  but  the  party  who  seeks  to 
enforce  a  legal  right  has  to  comply  with  the  regulation  imposed  on  behalf 
of  the  public.  So,  in  cases  under  the  Statute  of  Frauds,  where  a  written 
instrument  is  necessary  to  a  contract,  the  party  who  brings  the  contract  into 
court  must  provide  himself  with  the  writing.  In  the  instance  referred  to, 
of  registration  in  York  and  Middlesex,  the  duty  falls  upon  the  vendee :  but 
there  the  act  to  be  done  is  peculiarly  for  his  security  as  against  subsequent 
purchasers ;  for,  if  no  such  purchaser  claimed,  the  transfer  would  remain 
undisturbed  though  the  deed  was  not  registered.  As  to  the  presumption 
suggested  here  that  the  instrument  would  be  in  the  vendee's  hands :  there 
is  as  much  reason  to  suppose  that  the  vendor  would  hold  it,  as  long  as  any 
instalments  remained  payable.  If  they  were  not  a  rent,  they  were  an  annual 
payment  which  made  it  essential  for  the  vendor  to  possess  the  written  agre^ 
ment.  [Wightman,  J.  You  treat  the  plaintiflf's  riglit  as  one  accruing  from 
year  to  year.  Suppose  all  the  labourers  had  died  at  the  end  of  the  first 
year ;  do  you  say  that  the  residue  of  the  7800/.  would  never  have  been 
due  ?]  At  any  rate,  while  things  remained  as  contemplated  in  the  agree- 
ment, there  was  a  continuing  right  in  the  plaintiff  which  made  it  essential 
that  he  should  hold  the  deed.  The  transfer,  when  agreed  upon,  was  to  be> 
come  permanently  valid  or  else  void,  as  something  was  or  was  not  done  at 
the  end  of  a  month  :  the  month  having  elapsed,  and  the  act  not  being  done 
,  -  according  to  *the  ordinance,  there  was  no  transfer,  and  no  right  to 
''  payment.  As  to  any  actual  enjoyment  of  the  services,  it  is  sufr 
eient  to  say  that  the  plaintiff  has  in  fact  received  compensation  for  it. 

The  questions  on  the  first  and  fourth  pleas  are  neariy  alike.  A  party 
cannot  claim  indemnity  for  consequences  resulting  from  acts  of  the  state  to 
which  he  belongs ;  the  law  regards  them  as  if  done  by  himself;  Conwajf  v. 
Gray,  10  East,  536,  judgment  of  the  court,  (p.  545.)    Here,  by  the  natnit 
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mnd  terms  of  the  contract,  the  defendant  was  liable  to  pay  hire  for  the  services 
of  apprenticed  labourers  during  six  years.     The  transaction  on  his  part  has 
been  represented  in  argument  as  a  contract  for  chattels  sold ;  but  it  is  fo>* 
services  to  be  performed  during  a  term,  and  with  ^  power  continuing  in  the 
vendor  to  resume  them  in  defSult  of  payment.     The  supposed  analogy, 
therefore,  to  the  case  of  a  property  sold  and  a  l»w  arerwards  passed  to  de- 
stroy it,  rests  on  an  assumption  which  cannot  tie  a^lmiruHl      [Patteson,  J 
The  clause  of  resumption  certainly  says  that,  oi  'lefauli  of  payment,  the 
services  shall  revert,  and  the  vendee  remain  haoie  --  for  the  value  or  hire 
of  the  labour'^  during  the  period  for  which  he  shall  have  received  the  services, 
«  at  and  after  the  rate  of  1300/.  sterling  per  annum."]    That  shows  that 
the  contract  was  for  hire.    The  ordinance  of  July,  1838,  evidently  takes  the 
same  view  of  contracts  under  stat.  3  &  4  W.  4,  c.  73,  s.  10,  when  it  directs 
that  the  apprenticed  labourers  shall  be  <<  discharged  of  and  from  the  then 
remaining  term  of  their  apprenticeship,"  «  and  of  and  from  all  and  every  the 
obligatiou?'  aupiised  on  them  by  the  said  act."    Sect.  10  *contem- 
plates  a  crausfei  of  !iervices,  but  not  a  sale  of  the  labourers :  such   '- 
ft  contract  ib  against  the  principles  of  the  law  of  England  ;  and  if  it  be 
justified  by  the  law  of  another  country,  that  law  must  be  expressly  shown : 
Smith  V.  Brown^  2  Salk.  666. (a)    This  case,  therefore,  falls  within  the 
principle  laid  down  in  Jhuteng  v.  Hubbard^  3  B.  &  P.  291,  301 :  (<If  a 
party  contract  to  do  any  thing,  he  shall  be  bound  to  the  performance  of  his 
contract,  if  from  the  nature  of  that  contract  it  is  capable  of  being  performed, 
and  legally  may  be  performed.    But  where  the  policy  of  the  state  intervenes 
and  prevents  the  performance  of  the  contract,  the  party  will  be  excused ; 
and  so  if  a  party  who  has  covenanted  not  to  do  something  is  directed  by 
act  of  pariiament  to  do  that  very  thing,  he  is  released  from  his  covenant." 
The  ordinance  of  1838  supports  the  allegation  of  mutual  assent  in  tlie  first 
plea. 

Martin^  in  reply.  The  contract,  by  its  terms,  was  in  the  nature  of  an 
assignment,  not  a  lease.  And  this  construction  works  no  injustice.  If  the 
labourers  had  all  died  within  a  year,  the  vendor  would  still  have  been 
entitled  to  keep  the  purchase  money:  but  if  the  colonial  legislature  had  ex« 
tended  the  term  of  apprenticeship  for  several  yearn,  the  vendee  would  have 
had  that  benefit  without  further  payment.  Even  if  the  instalments  were  a 
rent,  the  general  rule  is  that,  when  the  subject  matter  of  a  demise  becomes 
extinct  by  means  not  within  the  control  of  either  party,  the  rent  goes  on. 
The  authorities  on  this  subject  are  collected  in  Hart  v.  Windsor ^  12  M.  &W. 
68.  It  is  true  that  non-performance  of  a  contract  •is  excused  if  p,-^-- 
the  law  prohibits  the  act ;  but  even  then,  a  contract  partly  per-  ^ 
formed  is  not  rescinded  as  to  what  has  been  done.  As  to  the  first  plea  *  the 
ordinance  of  a  government  under  which  parties  live  does  not  bear  out  the 
allegation  of  an  express  consent.  As  to  the  second  plea:  the  want  of  an- 
notation did  not  render  this  contract  void  by  the  law  of  Berbice :  it  ^9Ba^ 
(a)  And  tee  Smiih  v.  GwU,  2  Balk.  C66.   &  C.  S  Ld.  Ray.  1374. 
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indeed,  not  valid  for  the  purpose  of  enforcing  the  services  if  the  entry  were 
not  made  within  a  month ;  but  the  property  in  the  services  passed  by  it,  as 
the  property  in  land  passes  by  a  deed,  in  York  or  Middlesex,  before  regis- 
tration. The  cases  under  the  statute  of  frauds  bear  no  analogy  to  that  in 
which  an  instrument  becomes  invalidated  if  something  be  not  done  within 
a  month.  If  the  defendant  here  asserts  that  the  transaction  is  like  a  sale 
with  warranty  of  title,  the  answer  is,  that  <<  the  seller  of  goods  is  not  respon- 
sible to  the  purchaser,  if  the  latter  be  afterwards  disturbed  in  the  possession 
by  a  third  person,"  (< except  in  the  following  cases:  first,  if  there  be  an 
express  warranty ;  or,  secondly,  if  there  be  a  fraudulent  misrepresentation 
or  concealment  by  the  vendor  upon  the  subject :"  Chitty  on  Contracts, 
p.  447,  chap.  3,  sect.  2,  (3d  ed.) 

Lord  Denman,  C.  J.  The  natural  order,  in  considering  this  case,  is  to 
look  first  at  the  first  and  fourth  pleas.  It  appears  to  me  that  the  contract 
was  an  absolute  sale  of  such  right  as  the  plaintiff  had  at  the  time,  and  that 
it  was  not  affected  by  that  which  took  place  afterwards.  There  is  nothing 
in  the  agreement  importing  that  the  plaintiff  is  to  continue  the  defendant's 

•inifii  ^S^^  ^^  ^^^  ^^^  ^^  ^^^  ^^'^^  mentioned.  My  brother  Wightmav 
^  *asked  what  would  have  been  the  result,  if,  at  the  end  of  a  year, 
the  services  had  been  determined  by  the  act  of  God ;  and  to  this  no  suffi- 
cient answer  was  given.  Then  as  to  the  second  plea.  I  think  that  the 
agreement  did  not  become  absolutely  void  by  the  omission  to  register.  It 
was  a  good  contract  when  entered  into,  and  might  have  been  made  good 
for  ever.  The  duty  of  taking  the  proper  step  for  that  purpose  lay  on  the 
purchaser.  After  the  lapse  of  a  month  the  agreement  became  void  witi* 
reference  to  the  passing  and  conveying  of  services,  but  not,  as  between  the 
plaintiff  and  defendant,  with  reference  to  the  duty  of  paying  the  considera- 
tion money.  The  defendant  cannot  take  that  advantage  of  his  own  omission. 
The  plaintiff  has  done  all  that  lay  in  him ;  and  the  agreement  itself  is  not 
affected :  the  only  eflect  of  the  ordinance  is  upon  the  transfer  of  the  services. 
The  plaintiff's  right  vested  when  the  bargain  was  made :  the  subsequent 
interference  of  the  colonial  legislature  does  not  prevent  his  recovering  what 
was  then  stipulated  for:  and  it  does  not  lie  in  the  defendant's  mouth  to 
allege  that  such  a  consequence  resulted  from  his  own  default. 

Patteson,  J.  With  respect  to  the  nature  of  this  contract,  I  was  at  first 
caught  by  the  argument  of  Mr.  Erle^  from  the  terms  of  the  agreement,  that 
it  was  intended  as  a  contract  of  hiring  and  letting.  But,  on  looking  farther, 
I  am  of  opinion  that  this  was  not  a  letting,  but  an  actual  assignment,  of  die 
services.  The  instrument  declares  that  the  plaintiff  and  his  partner «« thereby 
sell,  assign,  transfer,  and  make  over  all  their  right,  title,  and  interest  in  and 
to  the  services"  for  and  during  the  term  of  the  apprenticeship.  And  the 
•iniQi  ^ra>^^c^i^°>  throughout  the  fourth  plea,  is  treated  as  a  sale;  *not 
•I  only  is  that  word  used,  but  it  is  distinctly  averred  that «« the  ssiu 
written  sale  and  agreement"  <<  was  made  for  the  purpose,"  not  of  letting* 
but «« of  transferring  the  services  of  divers,  to  wit  one  hundred  and  fifty- 
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three,  apprenticed  labourers,  and  purported  to  transfer  and  assign''  their 
services,  «« during  the  term  of  their  apprenticeship."  If  they  had  died 
during  the  six  years,  the  death  would  clearly  have  afforded  no  answer  to  a 
claim  of  the  whole  7800/.  I  think,  therefore,  that  this  was  a  contract  of 
sale ;  an  engagement  on  one  side  to  transfer  all  right  to  the  services,  and 
on  the  other  to  pay  the  stipulated  sum.  The  defendant  bound  himself,  at 
all  events,  to  pay  the  whole  by  the  expiration  of  the  time  allowed ;  and  the 
act  of  the  colonial  legislature  in  1838  made  no  alteration  in  that  contract. 
The  verdict,  then,  was  right  on  the  issue  on  the  replication  to  the  fourth 
plea :  and  the  first  issue  raised  the  question  only  of  an  actual  consent,  not 
of  an  agreement  implied  by  law ;  therefore  the  verdict  on  that  also  is  right. 
As  to  the  second  issue ;  the  plea  does  not  show  whose  duty  it  was  to  make 
the  annotation,  but  only  that  none  was  made.  It  was  the  duty  of  the 
defendant,  as  the  purchaser,  to  make  it ;  he  was  in  possession  of  the  deed. 
There  might  be  two  parts ;  but  he  at  all  events  would  have  it.  He,  and 
not  the  plaintiflf,  was  the  proper  person  to  do  what  was  requisite  to  make 
the  title  sure.  The  plea  is  insufficient  on  this  ground,  and  because  it  does 
not  show  that  the  duty  lay  on  the  plaintiflf.  The  object  of  this  ordinance 
was,  not  so  much  to  make  the  contract  good  between  the  parties,  as  to  let 
other  persons  know  of  its  existence :  the  case,  therefore,  comes  within  the 
doctrine  of  the  County  registration  acts,  under  which  it  has  oiien  been  held 
that  the  want  of  registration  does  not  afiect  a  conveyance  as  between  the 
purchaser  •and  vendor,  but  the  purchaser  registers  for  his  own  pro-  n^^r.^^ 
tection  against  other  parties.  *- 

Williams,  J.  It  seems  to  me  that  the  contract  to  pay  by  instalments 
made  no  diUerence,  but  that  this  was  an  absolute  contract  in  the  first  in« 
stance.  It  has  been  argued,  as  to  the  second  plea,  that,  although  the 
agreement  was  valid  at  the  time  of  making,  it  was  invalidated  by  the  ordi- 
nance of  March,  1834,  if  something  was  not  done  within  a  given  time. 
But  by  whom  ?  Nothing  is  shown  which  of  necessity  imposed  that  obliga- 
tion on  the  vendor.  It  was  the  business  of  the  transferee  to  make  the 
contract  available  to  himself  by  complying  with  the  regulation.  As  to  the 
fourth  plea,  the  whole  question  is,  who  shall  bear  the  loss  occasioned  by  a 
vb  major.  And  that  depends  much  upon  the  question  who  was  the  pro- 
prietor when  that  loss  was  occasioned.  The  property  in  the  services  of 
these  labourers  had  been  transferred  to  the  defendant.  Then  the  question 
is  analogous  to  those  which  often  arise  in  cases  of  loss  by  fire ;  as,  whether 
the  goods  destroyed  were  in  transitu  or  the  transit  was  ended.  If  the 
property  here  had  passed,  and  the  residue  of  it  was  destroyed  by  a  vis 
major,  the  loss  must  fall  upon  the  proprietor  of  the  thing,  namely,  of  the 
services  during  the  unexpired  term.     And  in  my  opinion  that  was  the  case. 

WiGHTMAN,  J.  The  question  turns  entirely,  or  almost  so,  on  the  etTect 
of  the  contract.  If  it  was  an  assignment  of  all  the  services  for  a  gross  sum 
of  money,  the  plaintiff  is  entitled  to  recover  all  that  remains  due :  but  the 
defendant  argues  that  the  sum  agreed  for  was  in  the  nature  of  a  rent,  an4 
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therefore  the  plaintiflfis  not  *so  entitled.  Were  it  not  for  the  :  Aose 
•■  of  resumption  at  the  end  of  the  agreement,  this  question  could 
hardly  arise.  But  it  seems  to  me  that  that  is  a  clause  which  the  vendor 
ftlone  could  take  advantage  of,  and  which  does  not  control  the  agreement, 
or  make  it  any  thing  less  than  a  sale  for  the  entire  sum.  Then  the  second 
plea  appears  to  me  to  afford  no  answer.  The  local  law  made  the  contract, 
in  default  of  registration,  invalid  only  for  the  purpose  of  conveying  the 
services  of  the  labourers.  If  the  question  were  whether  that  duty  was 
incumbent  on  the  vendor  or  the  vendee,  one  would  suppose  that  it  lay  upon 
the  party  most  interested.  Had  the  whole  money  been  actually  paid  down, 
it  would  be  quite  clear  that  the  vendee  was  that  party.  The  analogy 
between  this  case  and  those  under  the  Register  acts  is  strong ;  and  in  those 
Mr.  Erk  admits  that  the  duty  of  taking  care  to  secure  the  title  rests  with 
the  vendee.  I  think,  therefore,  that  in  the  present  case  it  was  the  defend* 
ant's  business  to  enter  the  memorandum.  As  to  the  fourth  plea,  it  appears 
to  me  that  the  ordinance  could  not  aSect  the  plaintifT's  right  He  had  done 
all  that  he  professed  to  do,  in  consideration  of  a  sum  of  money  ;  and  it 
makes  no  difference  in  principle,  whether  a  sum  in  gross  is  to  be  paid  in  a 
•hort  period,  or  to  be  paid  by  instalments  during  several  years.  With 
respect  to  the  first  plea,  I  think  there  is  no  pretence  for  saying  that  the 
defendant  should  have  a  verdict.  <«  Consent,"  there,  cannot  mean  the 
implied  assent  to  the  passing  of  a  statute,  but  must  signify  an  actual  assent ; 
and  of  that  no  evidence  appears.  Judgment  for  plaintiir.(a) 

(a)  See  die  next  ceie. 


•1022]  'IN  THE  EXCHEQUER  CHAMBER. 


(Enror  from  the  Queen's  Bench.) 
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See  the  maiginal  note,  p,  989,  antd. 

Judgment  being  entered  up  in  the  preceding  case  for  the  plaintifl*  below, 
on  the  verdict  upon  the  first  and  fourth  issues,  and  non  obstante  veredicto 
on  the  second  issue,  and  on  demurrer  to  the  third  plea,  the  defendant 
brought  error  in  the  Exchequer  Chamber,  and  assigned,  as  special  grounds, 
that  the  declaration  was  insufllicient  in  law ;  that  the  third  plea  was  sufficient 
in  law ;  that  the  second  plea  was  sufficient  in  law,  and  that  judgment,  non 
obstante  veredicto,  ought  not  to  have  been  given  on  the  issue  tipon  the 
replication  to  that  plea ;  and  that  judgment  upon  the  verdict  on  the  fourth 
issue  ought  to  have  been  arrested.     The  plaintiflT  below  joined  in  error. 

The  writ  of  error  was  argued  in  this  vacation. (6) 

(b)  February  4th.  Before  Tmdal,  C.  J.,  Maule  and  CreesweUL  Je^  Paike»  Aldemo,  RoiK 
•nd  Piatt,  Be. 
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Jervuj  /or  the  plaintiflTin  error,  (defendant  below.)  First,  on  the  present 
declaration,  the  contract  must  be  taken  to  have  been  made  in  this  country; 
and  it  is  a  contract  for  sale  of  the  services  of  apprenticed  labourers, 
contrary  to  the  law  of  England.  In  England,  <«  an  assignment'' of  an 
apprentice,  <<  however  formal,  is  good  by  way  of  covenant,  but  not  as  aa 
assignment  to  pass  *the  master's  interest,  without  a  local  custom  ^^.^^^ 
to  support  it,  and  the  defect  is  not  cured  by  the  apprentice's  con-  I 
sent,  because  the  person  of  a  roan  is  not  strictly  and  legally  assignable :" 
1  Noi.  P.  L.  667,  4th  ed.  The  mere  description  of  the  apprenticed 
labourers,  as  «<  formerly  slaves,"  does  not  imply  such  a  state  of  things 
as  would  make  this  contract  lawful.  Nor  can  the  court  collect  from  the 
declaration  that  the  parties  made  their  agreement  in  Berbice.  The  pleas 
will  not  aid;  fur,  on  the  present  objection,  the  declaration  stands  as 
if  it  had  been  generally  demurred  to.  Again,  if  stat.  3  fc  4  W.  4,  c.  73, 
is  relied  upon,  the  count  should  have  alleged  compliance  with  the  provisions 
of  sect.  10.  [Pa&ke,  B.  We  are  not  to  intend  a  contract  illegal  if,  as 
stated,  it  can  be  legal.]  A  contract  cannot  be  presumed  to  have  been  made 
out  of  England  unless  the  averments  show  it. 

But,  secondly,  if  the  court  will  intend  that  which  might  make  this  con- 
tract legal  in  its  origin,  the  second  plea  is  an  answer  to  the  action.  The 
court  below  held  otherwise,  on  the  grounds,  first,  that  the  ordinance  as  to 
registration  affected  the  service  only,  and  not  the  payment  of  consideration 
money ;  and,  secondly,  that  the  vendee  was  the  person  who  ought  to  have 
entered  the  memorandum.  [Parke,  B.  The  defendant,  by  his  contract, 
engaged  to  pay  at  certain  times :  nothing  remained  to  be  done  by  the  plain- 
tiff to  entitle  him  to  payment.]  The  contract  must  be  considered  with 
reference  to  the  local  law ;  and  that,  being  passed  for  the  protection  of  the 
apprenticed  labourers,  will  be  construed  strictly.  The  regulation,  having  that 
object,  must  be  compulsory  on  some  one,  and  ought  to  be  so  on  the  person 
seeking  to  enforce  it.  The  ordinance  itself  gives  no  direction.  Mt 
may  be  admitted  that,  during  the  month  allowed  for  registration,  the  ■• 
property  would  pass ;  but  it  does  not  follow  that  any  right  would  exist  beyond 
the  month,  if  no  annotation  were  made.  Rex  v.  Spreytan^  3  B.  &  Ad.  818, 
shows  that  the  transfer,  without  the  observances  required  by  law,  is,  even 
now,  ineffectual.  Stat.  3  &  4  W.  4,  c.  73,  s.  10,  creates  a  new  statutory 
power ;  and  the  ordinance,  being  one  of  those  referred  to  by  the  section^ 
has  the  same  force  as  the  statute.  A  contract  illegal  by  statute  cannot  be 
the  ground  of  an  action ;  and,  where  the  legislature  has  declared  that 
agreements  contrary  to  a  particular  enactment  shall  be  void,  the  courts  will 
not  hold  them  merely  voidable,  if  the  enactment  be  made  «<  for  public  pur- 
poses, and  to  protect  those  who  are  incapable  of  protecting  themselves;*' 
Bex  V.  Hipswellf  8  B.  &  C.  466,  471,  judgment  of  Baylev,  J. :  and  the 
same  principle,  as  to  public  policy,  is  recognised  by  Lord  Denman,  J.  C.^ 
in  Pearse  v.  Morrice^  2  A.  &  £.  84,  94.  [Tindal,  C.  J.  How  can  it  b'* 
presumed  that  the  vendor  can  make  this  annotation  ?    If  there  is  a  deed. 
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he  delirers  it  to  the  vendee.]  The  memorial  of  an  annuity  is  enrolled  by 
the  grantee :  but  it  is  his  peculiar  interest  to  enforce  it.  A  bargain  and  sale 
is  enrolled  by  the  party  interested  in  giving  it  elTect.  [Tindal,  C.  J.  Here, 
the  party  who  wants  the  service  has  the  same  interest.  Parke,  B.  The 
plaintiff  has  done  all  that,  on  the  face  of  this  contract,  appears  necessary; 
and  there  is  an  absolute  contract  by  the  defendant.  You  want  to  annex 
leomething  to  that.]  In  any  case  of  a  contract  on  illegal  consideration,  the 
plaintiff  might  say  that  he  had  done  every  thing  required  on  his  part 
[Pabke,  B.  The  contract  here  is  not  bad  if  noted  in  time.  Tindal,  C.  J. 
And  ^it  is  not  void  to  all  purposes.]    It  is,  at  least,  for  that  of 

-I  passing  the  services.  [Tindal,  C.  J.  It  is  the  greater  folly  in  the 
purchaser  not  to  note.  Maule,  J.  A  man  may  contract  to  pay  for  the 
option  of  noting  or  not.  Tindal,  C.  J.  Here,  under  the  cqntract,  he  might 
have  had  the  services  if  he  had  thought  proper.  Maule,  J.  It  is  like  a 
contract  to  provide  a  dinner  for  a  man  if  he  chooses  to  eat  it.  Alderson,  B. 
But  that  he  is  to  lose  it  if  he  comes  too  late.  Tindal,  C.  J.  The  court 
has  no  doubt  as  to  the  second  plea.  It  b  as  if  a  deed  of  bargain  and  sale 
contained  a  covenant  for  payment  of  purchase  money  at  a  future  day,  and 
the  deed  was  not  enrolled.  The  covenant  to  pay  would  still  hold  good.] 
Ther^  the  party  would  have  bound  himself  by  deed.  Here  it  b  not  so. 
[Tindal,  C.  J.  It  is  the  same  thing.] 

Then,  thirdly,  the  third  plea  showed  sufficiently  that  the  services  of  the 
labourers  reverted,  and  so  the  defendant  was  released  from  his  contract. 
[Aij)erson,  B.  It  does  not  state  that  the  plaintiff  reclaimed.]  If  he  acted 
as  reclaiming,  he  cannot  now  say,  «I  took  the  labourers  back  wrongfully, 
and  therefore  you  must  still  pay  the  instalments."  [Parke,  B.  You  ought 
to  show  that  the  plaintiff  acted  under  the  power  reserved  by  the  agreement 
You  do  not  bring  yourself  within  the  clause.]  'Although  the  plaintiff  acted 
wrongfully,  the  defendant  may  adopt  his  act,  and  say,  <<  the  services  have 
reverted,  and  I  am  no  longer  bound  to  pay."  But  the  facts  admitted  on 
the  record  show  that,  in  effect,  the  plaintiff  did  exercise  a  right  of  reclaim* 
i^S'  [Parke,  B.  It  does  not  appear  that  an  instalment  was  due  and  un- 
paid when  he  took  back  the  labourers.  Then  his  act  was  a  mere  trespass, 
for  which  you  had  a  cross  remedy.  Tindal,  C.  J.  Your  construction 
pushes  the  doctrine  of  waiving  a  tort  to  a  very  great  extent.] 
•1  n9fii       *FourthIy,  after  the  ordinance  recited  in  the  fourth  plea,  no  further 

-■  instalment  could  be  claimed.(<r)  Parke,  B.  The  contract  on  your 
part  was  the  same  as  if  the  money  had  been  payable  at  once.  Alderson,  B. 
You  took  your  chance  of  what  might  happen  afterwards.]  The  plaintiff's 
contract  amounted  to  a  guarantee  for  six  years.  [Maule,  J.  If  it  was  a 
guarantee,  and  was  broken,  still  you  could  only  have  a  cross  action.]  The 
agreement  is  the  same  in  effect  as  if  it  had  been  to  pay  at  so  much  a  day. 

(a)  It  appean  to  hare  been  awamed  in  aisvment  that  Uie  reeoid  ratted,  on  tbe  nsoe  npflft 
fhe  replication  to  this  plea,  the  qoeetbn  as  td  the  legal  efiect  of  the  oidinance.  No  iliscMii% 
howeircr,  took  place  on  this  point 
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[TiKDAL,  C.  J.  There  it  would  have  been  expressly  dependent  upon  the 
time  during  which  the' services  were  had.]  Here  it  is  so  in^eflect.  If  the 
plainliflT  reclaimed  the  services  before  the  specified  term  expired,  the  de-* 
fendant  was  to  pay  only  in  proportion  to  the  time  of  actual  service.  [Parke,  B, 
That  was  if  the  plaintiff  availed  himself  of  an  option  resen-ed  to  him  in  a 
distinct  part  of  the  contract.  Alderson,  B.  But  he  has  not  done  so.]  If 
the  court  think  that  the  case  stands  as  if  the  defendant  below  had  agreed 
to  pay  7800/.  at  first,  the  argument  for  the  defendant  cannot  be  pressed 
farther. 

Martiuj  contra,  was  not  heard. 

Per  Curiam.  *  Judgment  affirmed. 


WUldnsan  v.  Lloyd^  decided  in  this  Vacation,  (March  1st,)  will  be  reported 
in  the  next  volume. 
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ACCEPTANCE. 
Bills   ov  Exchahoi  avd   Pboxibbost 

NOTSB. 

ACCORD. 

Audioritj  to  plaintiff  to  collect  defendant'i 
moneyB  in  aatia&ctioa  of  plaintiff's  demand, 
not  an  accord  and  aatia&etion,  349.  Plxa, 
V.l. 

ACCOUNTS. 
Parochial :  audit,  78.    Poor,  m.  1. 

ACQUITTAL. 

Of  co-defendant,  at  what  period,  487.  Wabtx 
Lakd. 

ACTION. 

L  Remedy  by. 

1.  When  it  exdndee  remedy  by  mandannu, 
70.    MA!r])AXVB,  IL  1. 

8.  Plea  or  cron  action,  989.    Slats,  I.  1. 
IL  Form  o£ 

1.  Trespaas  or  case,  888.    DiSTasss,  IL  3. 

3.  Trespass,  case,  or  remedy  under  statute, 
606.    FiSB. 
m.  Parties. 

1.  Who  must  join  as  plaintiffi,  964.  Corx- 

VAITT,  L  1. 

8.  When  it  is  that  an  appointee  under  a 
statute  is  the  only  party  that  can  recover 
on  a  statutory  forfeiture,  414.  Baxkruft, 
V.l. 
IV.  Time  of  conunencement 
Evidence  of. 

In  an  action  against  endorser  of  a  bill  of 
exchange,  issue  was  joined  as  to  notice  of 
dishonour.  It  appeared  that  a  letter  con- 
taining the  notice  was  put  into  the  post  on 
the  day  on  which  the  action  was  commenced, 
and,  by  the  routine  of  the  post-office,  would 
teach  the  defendant  between  four  and  five 
in  the  afternoon  of  that  day.  No  fuither 
evidence  was  given  as  to  the  time  of  notice. 


The  oflloes  of  the  court  were  open  only  tQI 
Ay9  in  the  afternoon  of  the  day  in  question. 
I&ldt  that  the  plaintiff  must  fiui,  it  lying 
on  him  to  show  that  the  right  of  action  was 
complete  before  the  suit  was  commenced. 
Coitrique  v.  Bernabo,  498. 

ACT  OF  BANKRUPTCY. 
Page  80.    Bankrupt,  IIL 

ADJUDICATION. 
In  order  of  sessions,  307.    Poor,  XVHL 

ADMISSION. 

L  In  evidence.  Evideitcx,  m.  FV.  ^ 
n.  By  demurrer,  773.  PtxAOisro,  VIL  L 
in.  Of  attorneys,  853.    Attoritxt,  L 

ADMITTANCE. 

I.  To  copyholds,  535.    Copyhold,  VL  1. 
n.  To  customary  fieeholds,  811.  Barov  av» 
FxMx,  n. 

AFFIDAVIT. 

L  Jurat 

1.  Must  show  **  sworn  before  me." 

The  jurat  of  an  affidavit  purporting  to*ba 
sworn  by  C.  E.,  was  drawn  as  follows: 

**  Sworn  at  Banbuiy  in  the  county  of 
Oxford,  this  8th  day  of  February,  1844. 
William  Munton,  a  commissioner,*'  d&c 

Heldj  a  fetal  oljection  that  the  woids 
**  before  me"  were  not  inserted  between  the ' 
date  and  the  signature,  though  an  exhibit 
vras  annexed,  having  subscribed  to  it  the 
words,  «  This  is  the  notice  referred  to  in  the 
annexed  affidavit  of  C.  E.,  sworn  before  ma 
this  8th  day  of  February,  1844.  Wfai» 
Munton."  Regina  v.  Bloxhetm^  538. 
3.  See  also  Regina  v.  Norbury,  534  n. 
3.  Defect  cannot  be  supplied  front  iki 

ment  annexed,  538.    Ant^. 
n.  Amendment  oL 
See  ExparU  Haii,  531  n. 
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AGENT. 

I.  What  ecmetitutes  agency. 

I.  Hu4)and  when  regarded  ae  agent  of  wife, 

93       Baboit  astd  Fxxs,  m.  2. 
S.  See  aim  234.    VxysoBS,  IV.  1      930. 
Post,  IL 
n.  Agent  of  agent 
No  privity  between  him  and  the  principal. 

A.,  being  defendant  in  an  action  brought 
bj  B.,  paid  the  debt  and  costs  to  his  own 
ooantiy  attorney  for  transmisston  to  B.  The 
attorney  sent  a  check,  exceeding  the  amount, 
to  his  own  town  agent,  directing  him  to 
pay  the  debt  and  costs  out  of  it  The  agent 
acknowledged  the  receipt  by  letter  to  the 
country  attorney,  and  therein  promised  to 
apply  the  money  as  directed :  but  he  retained 
it  in  reduction  of  a  debt  due  to  him  from  the 
•  attorney. 

Heidj  that  there  was  no  sufficient  privity 
s  to  support  an  action  for  money  had  aiid  re- 
ceived by  A.  against  the  agent     Cobb  ▼. 
.  BeekCt  930. 
in.  Change  of  principal. 

When  it  is  that  the  holder  of  goods  as  agent 
for  vendor  begins  to  hold  them  as  agent 
for  vendee,  234.    Vxvdors,  IV.  1. 

IV.  Commission  agent 

Exemption  from  distress  of  goods  in  his 
hands,  891.     DisTaxss,  L 

V.  When  liable  as  principaL 

1.  Where  he  extorts  money  for  his  own 
use  under  colour  of  lien,  276.  Attobvkt, 
VI.  I. 

2.  Liable  in  trover  for  conversion  to  which 
he  is  a  party,  443.    Dred,  III.  1. 

8.  Not  a  clerk  to  guardians  for  a  payment 
voluntarily  made  to  him  on  compromise 
of  a  bastardy  indictment,  464.     Poob, 

xxvin. 

AGREEMENT. 
CovTRACT.    Stamp. 

AMBIGUITY. 

L  Latent,  514.    Sitbxtt. 

IL  In  indenture  of  apprenticeship^  649.  Poor, 

xm.  1. 

AMENDMENT. 


On  demurrer. 

The  court  will  not  allow,  as  a  matter  of 
right,  that  a  plaintiff  who  sues  in  formi 
pauperis  shall  amend  the  declaration,  after 
■pedal  demurrer  thereto,  without  payment 
of  costs.  Foatar  v.  Bank  of  Engltmd,  878. 
n.  Under  3  d&  4  W.  4,  c.  42,  s.  23. 
By  introducing  new  (act,  not  warranted. 

Declaration  on  a  guarantee  stated  that,  in 
consideration  that  plaintiff  would  make  ad- 
t)ance$  of  money  by  way  of  loan  to  B.,  de- 
fendant promised  to  repay  plaintiff  such 


sums  as  he  should  so  adcanee,  if  B.  shoidd 
make  de&ult :  breach,  that  B.  made  delkulty 
and  defendant  did  not  pay  plaintiff.  Plea, 
that  plaintiff  did  not  make  the  said  advanoes 
tt>  B.,  in  manner  and  fixm,  &C  lastt 
thereon. 

The  judge  at  the  trial  oidered  die  dedaia- 
tion  and  plea  to  be  amended  under  slat 
3  d&  4  W.  4.  c.  42,  s.  23,  by  stating  in  the 
count  that,  in  consideration  that  plaintiff 
would  procure  the  British  and  AuatrtUamam 
Bankf  in  which  plaintiff  was  a  partner,  to 
make  advances,  Ac,  to  B.,  defendant  pro- 
mised plaintiff  to  repay  the  Maid  bank  such 
^  *sums  as  plaintiff  should  so  cause  to  be  ad" 
^  vaneed,  &c :  and,  in  the  plea,  that  plaintiff 
did  not  procure  the  Maid  bank  to  make  tfas 
■aid  advances. 

Held,  that    such    amendment  was   not 
warranted    by    the    statute.      Boucher  v. 
Murray,  362. 
m.  Of  jurat  of  affidavit,  528.  Appidayit,LI 

AMOTION. 
Discretionary  or  penal,  682.    8cboolxa8tsb« 

APPEAL. 
L  Entiy. 

1.  Not  by  intended  respondent,  158.  Poor, 

xxnL  1. 

2.  For    purpose    of  costs,    163.      Poor, 

xxm.  3. 

n.  Notice  ot 

Ef&ct  of  countermand  of  notice,  158.  Pool, 
XXIIL  1. 
HL  Costs. 

1.  Order  for,  ancillaxy  to  bad  order  of  ses 
sions,  158.    Poor,  XXIIL  1. 

2.  Of  the  day,  158.    Poor,  XXIIL  1. 

3.  Entry  for  purpose  oi;  163.  Poor,XXnL3. 

IV.  Mandamus  to  enter  continuances  and  hear. 

1.  It  must  be  shown  that  the  refusal  wtf 
vnong,  750.     MAiroAicrs,  11.  4. 

2.  See  also  163.    Poor,  XXUL  3. 

V.  Omission  to  appeal 

Party  cannot  justify  under  bad  order  ons^ 
pealed  against,  323.    Hiohwat,  V.  1. 

APPLICATION. 

Renewed,  when  refused,  666.    Ovtlawrt,  L 
721.    Maitdaxus,  n.  2. 


APPOINTMENT. 
Of  officer. 

When  it  must  be  under  seal,  433.    Miv- 
DAXUS,  IV.  2. 

APPRENTICE. 

L  Construction  of  deed. 

1.  As  to  party  bound,  where  there  is  a  mi^ 
take  as  to  name,  549.    Poor,  XQL  1. 

2.  As  to  term,  549.    Poor,  XIIL  1. 

3.  Extrinsic  evidence,  549.    Poor,  XIIL  L 
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"X  Apprentioed  negroe§  ibrmerly  tIaTes. 
Trmoiier    of  servioet    by  employer,    989. 
Slats,  L  1. 

APPROPRIATION. 

Of  payment 

By  agent  remitting  to  his  own  agent,  930. 
AoxiTT,  IL 

ARBITRATION. 

L  Subminion. 

1.  Proper  form  of  the  clause  authorizing  the 

court  to  remit  for  reconsideration,  615. 

Post,  IV.  1. 
3.  Of  an  indictment,  637.    Post,  II.  1. 
3.  Making  it  a  rule  of  court :  copy  when 

sufficient,  845.    Post,  IL  2. 
IL  Hearing. 

1.  Taking  evidence  in  absence  of  parties. 

Wdere  an  arbitrator  quefitions  a  witness, 
and  receives  statements  from  him  in  the  ab- 
sence, and  without  the  consent,  of  one  party 
to  the  reference,  the  court  will  set  the  award 
asidd,  without  taking  into  consideration  the 
nature  of  the  statements,  or  the  ]{robability 
of  their  having  influenced  the  decision. 

G.  indicted  D.  for  a  nuisance  committed 
by  erecting  a  fixed  pier  in  the  bed  of  the 
Thames.  D.  brought  an  action  against  G. 
for  disturbing  his  right  of  waterway  near 
"the  same  place,  by  placing  barges,  dec.,  which 
formed  a  floating  pier.  Both  cases  were 
referred  to  an  arbitrator.  After  hearing  and 
dismissing  the  parties,  the  arbitrator  sent  for 
a  deputy  water-bailifi)  who  had  been  ex- 
amined on  the  reference,  and  questioned  him 
'  as  to  tile  means  of  giving  convenient  access 
to  the  shore,  supposing  the  fixed  pier  to  be 
removed.  Neitiier  party  to  the  reference 
appeared  at  or  had  notice  of  the  meeting ;  a 
special  pleader,  who  had  been  employed  on 
the  reference  as  advocate,  was  present,  but 
not  profesnonally.  The  party  who  afterwards 
eomplained  of  this  proceeding  had  notice  of 
it  four  days  before  the  arbitrator  made  his 
awar  J,  but  did  not  remonstrate. 

By  his  award  on  the  indictment,  the 
arbitrator  directed  a  verdict  of  guilty  to  be 
entered,  and  the  fixed  pier  removed ;  by  his 
award  in  the  action  he  ordered  a  verdict  to 
be  entered  for  the  defendints  on  the  issue 
upon  Not  guilty,  and  on  certain  other  issues, 
and  for  the  plaintifis  on  the  residue,  and  di- 
rected that,  when  the  fixed  pier  should  have 
been  removed  as  ordered  by  the  other  award, 
the  defendants  should  placa  their  barges  ao- 
'cocding  to  certain  specified  regulations. 

Held  that,  by  reason  of  the  irregularity,  no 
part  of  the  award  in  either  case  could  stand. 

And,  on  motion  to  set  the  awards  aside, 
that  the  omission  to  remonstrate  after  know- 
pledge  of  the  irregularity,  and  before  the 
making  of   the  awards^  was  no  answer. 
JMaofi  V.  Graoet,  637. 


2.  Taking  evidence  separately  and  in  ab- 
sence of  parties. 

Unprofenbnal  arfaitratoiv  appointed  by  an 
agreement  of  reference,  ascertained,  at  a 
meeting,  the  balance  due  from  A.,  one  of  the 
litigant  parties,  to  B.,  the  other,  except  a 
few  pounds,  which  the  arbitrators  proposed 
to  make  payable  by  A.  to  B.,  on  account  of 
interest  owing  by  A.  to  a  third  person,  R., 
on  a  mortgage  of  land,  the  property  of  A., 
which  A.  was  to  assign  to  B.  By  arrange- 
ment between  themselves,  the  arbitrators, 
without  holding  any  fiirther  meeting,  ques- 
tioned R.  separately,  and  in  the  absence  of 
the  parties,  as  to  the  amount  of  interest  due ; 
each  then  stated  the  result  of  his  inquiry  to 
the  other,  and,  the  reports  agreeing,  they 
made  their  award. 

The  court  set  the  award  aside  on  motion^ 
as  procured  by  *'  undue  means,"  contrary  to 
Stat  9  d&  10  W.  3,  c.  16,  s.  2,  the  course 
pursued  having  been  inconsistent  with  natural 
justice. 

An  agreement  of  reference  contained  a 
clause  for  making  such  agreement  a  rule  of 
court  The  award  being  published,  and  a 
motion  about  to  be  made  for  setting  it  aside, 
the  party  interested  in  opposing  such  motion 
refused  to  produce  the  agreement  for  the 
purpose  of  its  being  made  a  rule.  The  court, 
on  motion  in  the  next  term  after  the  making 
of  the  award,  permitted  a  copy  of  the  agree- 
ment to  be  made  a  rule  of  court,  and  granted 
thereupon  a  rule  nisi  for  setting  the  award 
aside.  Plews  and  Middkton,  In  re,  845. 
m.  Proceeding  ex  parte. 

Notice  of  intention  so  to  do,  237.  Post,  VI. 

IV.  Remitting  for  reconsiderstion. 

1.  Obligation  to  hear  firesh  evidence. 
Where  an  order  of  reference  has  a  clause 

empowering  the  court,  if  the  award  be  di^ 
puted,  to  remit  the  matters  for  the  reconsider- 
ation of  the  arbitrator,  and  the  case  is  so 
remitted,  the  arbitrator  must  hear  fresh  evi- 
dence, if  tendered,  as  on  the  original  refers 
ence. 

Quare,  whether,  under  such  a  clause,  the 
court  may  remit  the  case  for  reconsideration 
a  second  time. 

But,  where  the  case  had  been  once  so  re- 
mitted, and  the  arbitrator  had  declined  to 
hear  more  evidence,  but  amended  his  award, 
deciding  in  fevour  of  the  same  party  as  be- 
fore, and,  on  motion  to  set  aside  such  further 
award,  the  other  party  opposed  a  fiirther  re- 
ference to  the  same  arbitrator,  the  court  set 
the  award  aside.    NtekaUa  v.  Warrtn,  615. 

2.  Power    to    remit    toties   qnoties,  615 
Antd,  1. 

V.  Irregularity. 

1.  Omission  to  remonstrate,  when  nut  a 
waiver,  637,  845.    Ant^,  II.  1,  2. 

2.  When  it  vttiatiet  the  whole   687,  845. 
Antd,  IL  1,  2. 
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VI  FinuHty. 

Refenration,  under  power,  of  points  of 
law  and  eridenoe  finr  the  opinioa  of  the 
court 

A  verdict  was  taken  at  nin  priaa  for  3000iL 
damages,  subject  to  the  award  of  a  barrister, 
to  whom  all  matters  in  difference  in  the  cause 
were  referred,  with  power  to  decide  on  the 
adnussibilily  of  evidence  as  a  judge  at  nisi 
prius  might,  and  to  re^rve  points  of  law  for 
the  decision  of  the  court  And  there  was 
the  usual  power  to  proceed  ex  parte,  if  either 
of  the  parties  should  by  afiected  delay  pre- 
vent making  the  award,  or  should  not  attend 
after  reasonable  notice  and  without  such 
excuse  as  the  arbitrator  should  adjudge 
reasonable. 

The  arbitrator  made  a  special  statement 
of  fects,  affecting  the  admissibility  of  certain 
depositions  in  evidence,  and  awarded  that 
the  verdict  should  be  reduced  to  1358/.  if  the 
court  should  be  of  opinion  that  the  deposi- 
tions of  A.  and  B.  were  admissible :  to  1 165/. 
if  the  court  should  think  the  depositions  of 
A.  only  admissible ;  and  to  579L  if  the  court 
should  think  neither  of  the  depositions  ad- 
missible.   Held,  that  the  award  was  final 

The  arbitrator,  having,  in  the  course  of 
the  reference,  (April  28th,>  appointed  a 
meeting  for  a  certain  day,  (May  15th,)  was 
informed  by  the  defendant  that  he  did  not 
intend  to  bo  present,  one  of  his  reasons  being, 
that,  on  account  of  the  non-admissibility  of 
certain  depositions  which  the  arbitrator  had 
not  rejected  as  evidence,  no  award  he  could 
make  would  be  valid ;  and  another  reason 
being  that  the  notice  was  too  short  The 
arbitrator,  (having  postponed  the  meeting 
for  a  day,  of  which  he  gave  defendant  notice, 
but  without  reference  to  defendant's  com- 
muninUion,)  proceeded  ex  parte. 

Held^  that  he  was  warranted  in  so  doing, 
though  he  had  not  warned  the  defendant 
that  if  he  absented  himself  the  arbitration 
vould  proceed  ex  parte.  Seott  v.  Vansandau, 
237. 
WL  Uncertainty. 

1.  In  not  finding  the  issues  distinctly,  730. 
Post,  2. 

2.  In  the  manner  of  directing  that  things 
awarded  shall  be  done. 

An  award  in  an  action  where  several  issues 
are  joined,  and  the  costs  are  to  abide  the 
event  of  the  award,  ought  to  contain  a  dis- 
tinct finding  on  each  issue.  For  want  of 
such  finding  the  award  will  be  bad  fer  un- 
certainty unless,  {Membie  per  Lord  Dkxxax, 
C.  J.,)  it  be  desr,  on  the  fece  of  the  award, 
that  the  arbitrator  has  in  effect  found  on 
every  issue. 

Where  an  action  for  polluting  the  water 
of  a  waterooune  was  referred  to  an  arbitrator, 
with  power  to  him  to  regulate  the  enjoyment 
of  the  water, 


Held,  Aat  ai  award  directiiig  a  venfiet  to 
be  entered  for  plaintifi^  and  that  defendant 
should  at  all  times  take  all  proper  mud 
reasonable  preeautiom  for  preventing  the 
water  fiom  being  rendered  unfit  for  plaintiff's 
use,  and,  in  particular,  should  use  a  process 
of  filtering  mentioned  in  the  award,  was  bad 
for  uncertainty. 

The  direction  as  to  the  particolar  proossi 
was,  that  the  water  passing  from  dofaidant's 
to  plaintiff's  premises  should  be  passed 
through  filtering  lodges  made  or  to  be  made 
by  defendant,  so  as  to  be  thereby  purified 
and  cleansed  for  plaintiff's  use,  **  so  fer  as 
the  same  can  be  purified  and  Wpi^mmI  ^ 
the  ordinary  and  most  approved  proeeu  of 
filtering  as  aforesaid." 

Held,  that  the  description  by  leforenoa 
only  to  the  ''ordinary  and  most  iqipioved 
process"  was  uncertain,  and  the  avrard  bad 
in  this  respect  also.  StoneHewer  v.  Farrar, 
730. 
VIIL  Award  bad  in  part  when  bad  altogether. 

1.  For  uncertainty  as  to  a  matter  vrithin  the 
submission,  730.  Ante,  VIL 

2.  Because  the  decision  as  to  part  has  been 
arrived  at  irregularly,  646.    Ante,  II.  2. 

ARREST. 

L  Capias  ad  respondendum. 

On  capias  under  judge's  order:  snpenadeas 
for  not  proceeding  to  final  judgment 
A  dc^ndant  arrested  on  capias  upon  a 
.  judge's  Older,  under  stat  1  dc  2  Vict  c.  110, 
s.  3,  is  snpersedeable  unless  the  plaintiff  pnn 
ceed  to  execution  within  two  terms  indaave 
afier  judgment,  conformably  to  R.  Hit 
2  W.  4, 1.  65. 

And,  where  judgment  n.  debt  was  signed 
for  want  of  a  plea:  Held,  that  the  time  ran 
from  such  signing,  although  tiie  costs  were 
not  taxed.     Waller  v.  De  Eiehemont,  644, 
IL  In  execution. 

As  to  what  ddits  abolished,  873.    Dsar, 
L3. 
m.  Commitment  by  order  of  Court  of  Renaw, 
773.    Plxadiito,  VIL  I. 

ARREST  OF  JUDGMENT. 

On  what  grounds^ 

Insufficient    reference    to   statute^    100. 
Statutx*  V.  1. 

ASSAULT. 

L  Compromise  of  indictment  fer,  3«rti    Com 

raoMisx,  I.  1. 
IL  On  member  of  femily :  payment  into  oom^ 

921.    TmxsFASs,  UL 

ASSIGNMENT. 

L  Of  mortgage:  stamp,  1.    Mobtoaos,  L 
IL  Afier  act  of  bankrupt^,  20.    BAVsavM^ 

m. 
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III  VnnAaktd,  €i  goodM, 

1.  How  fu  vslid,  166.    Niw  TmiAi,  TL 
8.  Who  is  a  itmigiBr,  166.    Nsw  Teial, 

IL 
d.  Sheriff  sebiiig  on  behalf  of  judgment 

creditor, what  he  miut  prove,  166.    Nsw 

Thi4l,  XL 

4.  What  omisaon  at  trial  not  ground  for 
new  trial,  166.    Nsw  Teial,  II. 

JV.  Of  bashes  for  repair  of  fonoes,  823.  Hibb- 

WAT,  V.  1. 

y.  New  asrigmnent    Nsw  AssievKsirr. 

ASSUMPSIT. 

L  For  raonej  had  and  reoelTed. 

1.  Money  extorted  as  the  priee  of  re-deliver- 
ing mortgagor  his  deeds  after  redemption, 
276.    AfToaTir,  VL  1. 

5.  Does  not  lie  by  party  for  money  which 
he  has  voluntarily  paid  to  eompromiM  a 
bastardy  indictment,  464.  Pooa,XXVIII. 

8.  Privity  of  parties,  980.    Aosirr,  IL 
XL  Pleading. 

Sulwtituted    contract,   when  .bad,    855. 
LiKir,  in. 
IQ.  Amendment  at  triaL 

By  introducing  new  foot,  not  allowable, 
862.    Am iKDMBirT,  IL 

ATTORNEY 

L  Articled  cleriL :  who  may  qualify  as  such. 
A  perKin  who  has  served  an  attorney 
under  articles  of  derkship,  being  at  the  same 
time  a  barrister,  cannot  claim  to  be  admitted 
an  attorney  in  virtue  of  such  service ;  al- 
though he  has  been  disbarred  before  making 
the  application.    Ex  parte  Baiemanf  853. 

n.  Admission  o£ 

Power  of  court,  853.    Ant^,  L 

nL  Appointment  o£ 

1.  By  feme  covert,  611.  BAaov  awd 
Fbmk,  IL 

2.  Revocation  by  death  of  appointor,  811. 

BkROTI  AND  FSXB,  IL 

lY.  His  UabiUties. 

1.  In  trespass  at  suit  of  debtor  for  seizure  of 
good*  under  a  ft.  (a.,  174.    Damaobs,  IV. 

2.  To  action  as  principal  for  money  unlaw- 
fuUv  eitorted  by  him,  276.    Post,  VL  1. 

8.  In  ttover  for  refusal  to  give  up  deeds,  ex- 
cept on  payment  of  money  wrongfully 
claimed  by  his  client,  443.    Dsxos,  m.  1. 
y.  His  bUL 

1.  Under  stat  2  O.  2,  c  23,  «.  23,  an  attor- 
ney's bill  for  work  and  dii^rsements  in  a 
suit,  must  specify  the  court  in  which  the 
suit  was.     LewiB  v.  Primrose,  265. 

2.  Disability  of  an  outUw  to  apply  to  have 
it  taxed,  867.    OoTLAwar,  II. 

VL  His  Uon  for  costs. 

1.  NoneagainstmiirtgBgor  forced  ineurred 

by  mortgagee* 


The  mortgagee  of  lands  handed  over  the 
deeds  to  hit  attorney.  The  mortgagor  paid 
the  principal  and  interest,  and  the  lands  were 
le-oonveyed  to  him. 

Held^  that  the  attorney  could  not  retain 
the  deeds  against  him,  as  a  security  for  the 
expenses  of  the  transaction  due  from  the 
mortgagee  to  the  attorney : 

And  that  the  mortgi^r,  having,  under 
protest,  paid  such  expenses  to  the  attorney 
in  order  to  get  the  deeds  back,  might  main- 
tain assumpsit  for  money  had  and  received 
against  the  attorney  for  the  money  so  paid : 

And  that  the  sttomcy  was  a  principal  in 
the  transaction,  and  could  not  allege  that 
the  action  should  have  been  brought  against 
the  mortgagee.     WakeJuU  v.  Neivbon,  276. 

2.  See  also  443.    Deed,  IIL  1. 

3.  On  money  had  and  received  by  him  on 
account  of  his  client,  355.    L  i  e  x.  III. 

Vn.  L(Midon  agent 
No  privity  between  him  and  the  client  980. 

AOBITT,  II. 

AUDITOR. 

L  Under  stat  4  dt  5  W.  4,  c.  76,  s.  46,  78. 

Pooa,  m.  1. 
IL  Under  local  act,  78.    Poor,  IIL  1. 

AUTHORITY. 

L  To  admimster  oath,  must  be  shown,  528 

Appidavit,  L  1. 
IL  Pleading. 

1.  Commitment  by  judge  of  Court  of  Review 
775.    Plbadijco,  VIL  I. 

2.  Intendment,  773.    Plbadixo,  VIL  1. 

AVOIDANCE. 

Judgment  non  obstante  veredicto  on  pleading 
which  confesses  but  does  not  avoid,*  682. 

ScMOOUCASTSa. 

AWARD. 

Under  reference.    AaaiTaATiox. 


BAIL. 

In  criminal  proceedings. 

Quashing  indictment  after,  620.    Istdict- 
xxarr,  IL 

BAILMENT. 

In  detinue:    allegation  not  traversable,  423. 

DSTIMUS. 

BALANCE. 
Execution  for  balance  of  costs,  383      Fate,  I, 

BANK. 

Action  by  public  officer. 
Sdra  fecias  by,  on  judgment  against  regis- 
tered officer  of  a  trading  company,  687 
Sciaa  Facias,  L  1. 
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BANKRUPT. 

L  Court  of  Review :  pleading;. 

1.  Authority  to  commit,  773.    Pleaditb, 
VILl. 

2.  Judge  of  tbe  court,  773.     Plkadiito, 
VILl. 

3.  Practioe  of  the  court,  773.    Pliadiito, 
VILl. 

IL  Fiat:  filing. 

Consequence  of  omiwion  to  file,  414.    Post, 

V.  L 
m.  Time  at  which  a  trader  becomes  bankrupt. 

Under  stat.  6  G.  4,  c.  16,  a.  72,  which 
empowers  the  commissioners  in  bankruptcy 
to  dispose  of  goods  being  in  the  possession, 
order  or  disposition  of  the  bankrupt  as  reputed 
owner  *'  at  the  time  he  becomes  liankrupt,** 
tbe  time  meant  is  that  of  committing  the  act 
of  bankruptcy,  not  the  time  when  the  fiat 
issued :  stat  2^3  Vict  c.  29,  s.  1,  making 
no  alteration  in  this  respect 

A  trader  assigned  his  efiects  to  a  trustee, 
thereby  committing  an  act  of  bankruptcy. 
AfterwaTds  a  creditor,  ignorant  of  the  act  of 
bankruptcy,  took  in  execution  the  trader's 
goods  comprised  in  the  assignment  The 
trustee  paid  ofi"  the  execution,  and  took  an 
assignment  of  the  goods  firom  the  sheriC 

A  fiat  in  bankruptcy  having  afterwards 
iasued  against  the  trader, 

Htldj  that,  although  the  levy  made  by  the 
execution  creditor  might  have  been  protected 
by  stat  6  G.  4,  c  16,  s.  81,  or  2  ^c  3  Vict 
c.  29,  the  party  who  had  become  assignee  of 
the  sheriff  with  knowledge  of  the  act  of 
bankruptcy,  oould  not  avail  himself  of  that 
protection,  and  that  the  assignees  in  the 
bankruptcy  might  bring  trover  against  him 
fin;  the  goods.  Fawceii  v.  Feame,  20. 
IV.  Petitioning  creditor. 

Forfeiture  of  his  debt  by  receiving  money 

from  bankrupt,  414.    Post,  V.  1. 
y   Payments  to  petitioning  creditor  after  docket 
struck. 
1.  Forfeiture  of  the  debt 

Defendant,  being  a  creditor  of  C,  struck  a 
docket  against  him,  and  issued  a  fiat  but 
did  not  file  it,  (under  stat  2  ^c  3  W.  4, 
c  1 14,  s.  5,)  nor  otherwise  proceed  in  the 
bankruptcy.  Afterwards  he  was  requested 
by  C.  to  sign  a  composition  deed,  together 
with  0.*s  other  creditors,  accepting  10s.  in 
the  pound.  He  refiised  to  do  this,  except  on 
receiving  security  for  his  whole  debt ;  which 
C.  gave  him  by  promissory  notes ;  and  de- 
xendani  thereupon  signed  ^e  deed. 

C  afterwards  committed  an  act  of  bank- 
ruptcy; and  a  fiat  was  prosecuted,  under 
which  plaintifti  were  assignees;  Before  this 
uct  of  btinkruptcy  defendant  received  money 
on  one  of  the  notes  which  had  fellen  due. 
Plaintlfis  brought  money  had  and  received 
'or  the  amount 


Hddf  that  Jiey  could  oot  noover,  tat  that, 
although  the  esse  was  within  stat  6  G.  4, 
c.  16, 8. 8,  and  defendant's  debt  was  forfeitod, 
the  money  was  to  be  paid  only  to  peisoos 
appointed  by  commissioners  under  soiim 
oommisnon  founded  on  the  defendant* adockel; 
or  under  some  later  comnuasioa,  and  no  a(^ 
pointment  for  this  purpose  had  been  made; 
and  that,  as  C.  hinnelf  oould  not  recover  the 
money,  being  a  par^  to  the  transaction,  the 
plaintiff's,  who  succeeded  only  to  C.*s  righti* 
could  not    Bekher  ▼.  Samkoumt^  414w 

2.  Who  may  take  advantage  of  the  forfeii^ 
ure,  414.    Ant^  1. 

3.  Estoppel  of  the  bankrupt  and  penoos 
claiming  under  him,  414.    Ante,  1. 

VL  Act  of  bankruptcy :  generally. 

1.  Relation  to,  20.    Ante,  UL 

2.  Notice  o^  20.    Anta,  UL 

Vn.  Act  of  bankrupt^;  fraudulent  aasignmnit 
Assignee  under,  has  notice  of  act  of  bank- 
ruptcy, 20.    Antd,  m. 

Vin.  Notice  of  act  of  bankruptcy:  praHaMed 
transactions. 

1.  Seizure  in  execution  before  act  of  bank- 
ruptcy :  assignment  under  the  ezeeutioo 
to  a  party  who  had  notice  of  a  mbseqiient 
act  of  bankruptcy ;  a  protected  transactiflo. 
Faweett  v.  Feame,  20. 

2.  Seizure  in  execution  after  act  of  bank- 
ruptcy by  creditor  ignorant  of  the  act:  as- 
signment under  the  execution  to  a  penoo 
who  had  notice  of  it:  not  a  protected 
tranaaction,  20.    Ante,  IIL 

DC.  Protection  of  transactions. 

1.  By  estoppel  of  bankrupt  and  parties 
claiming  under  him,  414.    Ante,  V.  L 

2.  By  statute,  414.    Anti,  V.  1. 
8.  See  also  Ante,  VIQ. 

X.  Reputed  ownership. 

1.  What  is  tiie  time  at  which  the  trader  b^ 
comes  bankrupt,  20.    Ante,  HI. 

2.  Where  the  act  of  bankruptcy  is  the  deed 
under  which  the  true  owner  is  entided  ss 
such,  29.    Ante,  IIL 

XL  Assignees :  their  rigfatsL 

They  claim  under  the  bankrupt,  414.  Aiil^ 
V.  1. 

Under  stat  6  G.  4,  c  16,  si  90,  a  defend- 
ant, who  is  assignee  of  a  bankrupt  may 
proVe  the  act  of  bankruptcy  at  nisi  prius  hj 
merely  putting  in  the  proceedings,  if  ths 
opposite  party  has  given  no  notice  to  pivfs 
the  petitioning  creditor's  debt,  dec,  and  if  it 
be  dear  that  such  opposite  party  must  bava 
known  that  the  bankruptcy  wouM  b«  relied 
on  by  defendant,  though  defendant  is  not 
nam«l  assignee  on  the  recucd.  Fawedt  v. 
Feame,  25  n. 

Xn.  Commitment 

Pleading,  TTd.    PLiAaiHs,  VIL  1. 

XIIL  Proceedings  under  stat  7  d^  8  Viet  c.  96. 
1.  Examination  under  inlsiiai  older :  qgfaK 
toiemand. 
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When  a  debtor  wlio  hms  been  taken  in 
execution  comet  before  a  communoner  in 
dankrupCcy  to  be  examined  after  an  interim 
ovder  for  protection  under  itat  7^8  Vict 
c  96,  the  commJerioner  bae  power  to  re- 
aand ;  and  that  authority  ii  incident  to  hia 
power  of  adjudicating  on  the  petition,  and  is 
Aot  limited  to  the  caeee  enumerated  in 
■ect*  24« 

Qujsre,  whether  the  benefit  of  itat  7  dt  8 
Vict  c.  96,  can  be  taken  by  a  party  whose 
aibcta  are  aheady  yeeted  in  the  provinonal 
aarignee  of  the  IneolTcnt  Debton*  Court  under 
■tat  6  a&  6  Vict  c.  116. 

But,  the  oommiMioner  having,  on  petition 
under  itat  7  dc  8  Vict  c  96,  decided  that 
the  benefit  of  the  act  could  not  be  bo  taken, 
and  having  therefore  remanded  the  prisoner : 

Held,  (on  habeas  corpus  and  return  of  the 
eommissioner's  order  showing  the  fiiets,)  that 
thu  court  could  not  review  his  decision. 
Partington^  Ex  parte,  649. 
8.  Right  to  apply  after  vesting  of  effects 

under  stat  6  dt  6  Vict  c.   116,  649. 

Ante,  1. 

BARGAIN  AND  SALE. 

Of  customary  fineeholds,  811.    Baeov  avd 
FxMs,  IL 

BARON  AND  FEME. 

L  Husband. 

1.  His  power  as  to  wife's  customary  fre^ 

ho&li,81t.    Post,IL 
S.  Receipt  by  him  of  interest  on  wife's  pro- 

miasory  note,  937.    Post,  III.  S. 
8.  When  a  competent  witness  to  increase 

estate  of  deceased  wife,  937.     Post,  IIL  S, 
4   When   regarded   as  wife's   agent,  937. 

Post,  XL  3. 
n.  Wife:  her  acts. 

Surrender  by  attorney :  revocation  by  death. 

In  the  manor  of  L.,  in  Cumberland,  the 
custom  of  tenure,  (called  tenant-right,)  is 
that  the  freehold  is  in  the  lord,  and  the  tenant 
holds  of  the  lonl,  to  him  and  his  heirs  for 
ever,  according  to  tho  custom  of  the  manor, 
at  fixed  rents  and  services.  A  fine  is  paid 
on  every  admittance.  On  alienation,  a  deed 
of  bargain  and  sale  is  executed  by  the  alienor 
to  the  alienee,  which  the  alienor  brings  into 
court,  whereupon  the  steward,  by  proclama- 
tion, calls  upon  any  one  to  come  forward 
who  can  say  why  the  alienor  shall  not  aur- 
zender  into  the  hands  of  the  lord ;  he  then 
■ays  to  the  alienor,  **  you  surrender  into  the 
hands  of  the  lord,  to  the  uee  of  the  alienee, 
hie  heirs  and  assigns ;  are  you  content  to 
make  this  surrender*"  On  the  alienor 
assenting,  tho  steward,  by  proclamation,  calls 
«n  any  one  to  come  forwanl  who  can  say 
why  the  alienee  should  not  be  admitted 
Then  the  steward   says  to   the 


alienee,  <<  In  the  name  of  the  lord  I  admit 
you  tenant,  to  hold  to  you,  and  your  heirs 
and  assigns,  according  to  the  custom."  The 
jury  then  present  the  alienee  as  tenant  on 
the  alienation  of  the  alienor,  to  hold  to  him, 
his  heirs  and  assigns,  according  to  tho  custom: 
the  bargain  -and  sale  recites  a  license  from 
the  lord  to  alien,  which,  after  the  admittance 
is  endorsed  on  tlie  deed  of  bargain  and  sale ; 
the  license  is  a  matter  of  course,  and  a  fixed 
sum  is  paid  for  it  When  a  married  woman 
conveys,  she  and  her  husband  execute  the 
bargain  and  sale  in  court ;  the  wife  is  then 
separately  examined,  and,  after  that,  the 
proceedings  go  on  as  before  stated :  or  the 
husband  and  wife  may,  out  of  court,  execute 
the  bargain  and  sale,  and  surrender,  before 
the  lord,  hi«  steward  or  deputy,  who  ex- 
amines the  wife  separately.  SurrcnJers  out 
of  court  may  be  made  by  or  to  the  partiea 
themselves,  or  their  attorneys :  the  surrender 
may  be  made  to  the  lord  himself^  or  hia 
steward  or  deputy.  In  all  cases  the  surrender 
is  stated  to  be  made  to  tho  lord :  and  the  ad« 
mittance  afterwards  may  take  placw  either 
in  or  out  of  court  The  surrender  and 
admittance  are  in  all  cases  entered  on  the 
rolls. 

A  married  woman,  who  before  her  mar- 
riage had  been  admitted  as  tenant,  exccutedt 
jointly  with  her  husband,  out  of  court  a  bar 
gain  and  sale,  being  previously  examined  by 
the  deputy  steward.  By  the  deed,  the  hus- 
band and  wife  <*  granted,  bargaineJ,  sold, 
aliened,  surrendered,  set  over  and  confirmed" 
(with  the  lord's  license)  to  the  alienee,  a^ 
cording  to  custom ;  then  followed  a  clause, 
by  which  the  husband  and  wife  •<  do,  and 
each  of  them  doth,  hereby  severally  and 
respectively  ordain,  constitute  and  appoint" 
J.  **  their  and  each  of  their  several  and  re- 
spective attorney,  for  them,  and  in  each  or 
either  of  their  several  names,"  at  the  next 
or  other  court,  to  surrender  into  the  hands 
of  the  lord  according  to  the  custom. 

At  a  court,  holden  after  the  wife's  death 
but  in  the  life  of  the  husband,  J.  surrendered 
to  the  lord ;  and  the  alienee  ^*as  admitted. 
The  entry  was,  that  the  husband  and  wife, 
by  J.,  surrendered  to  the  lord  to  the  use  of 
the  alienee. 

On  a  case  stating  the  above  fects,  HeU 

1.  That  the  surrender  to  the  lord  was  an 
essential  part  of  the  alienation ;  and  that  tha 
bargain  and  sale,  without  such  surrender, 
did  not  pass  the  estate. 

Per  Lord  Dxttmait,  C.  J.  Especially  as 
the  case  concluded  by  stating  the  question  to 
be,  whether  the  deed  of  bargain  and  aahv 
and  the  surrender  and  admittance,  weni 
euflicient,  complete  and  valid,  as  against  tho 
heir. 

S.  That  J.,  as  attorney  for  the  husband 
had  no  power  to  furrender. 
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8.  That  iiwnTning  1.  to  b«  lawftiUy  con- 
ftitaled  attorney  for  the  wife,  (and,  per 
Pattssoit,  J.,  Memble,  he  was  not,)  the 
power  exi^red  by  her  death,  and  the  sur- 
render was  therefore  Toid.  Graham  v.  Jack- 
eon,  811. 
HL  Wife :  her  property. 

X.  Eflbct  of  her  death  as  to  her  customary 

freeholds,  811.    Antd,  m. 

2.  ProousBory  note  of  which  she  is  payee. 
A  feme  sole,  payee  of  a  promissory  note 

payable  with  interest,  married,  and  h^  hus- 
band survived  her.  Heldf  in  an  action  on 
the  note  by  her  administrator, 

(1.)  That  the  note  did  not  become  the 
property  of  the  husband,  but  passed  to  her 
administrator,  though  the  husband  had  re- 
ceived the  interest  during  her  tife;  for  that 
he  did  not  thereby  reduce  the  chose  in  action 
into  possession. 

(2.)  That  the  payment  of  such  interest, 
in  the  wife's  life,  to  the  husband,  within  six 
years  before  action  brought,  must  be  con- 
sidered as  made  to  him  in  the  character  of 
agent  to  the  wife,  and  was  an  answer  to  a 
plea  of  the  statute  of  limitations. 

(3.)  That,  under  stat  6  6l7  Vict  c  86, 
8.  1,  ^  husband  was  a  competent  witness 
in  such  action  to  prove  the  payment  of  in- 
terest   Hart  V.  Stephew,  937. 

3.  Reduction  into  possession,  937.    Antd,  2. 

4.  Liability  as  to  damages  and  costs,  269. 
Poet,  VI. 

IV.  Wife :  her  administrator. 

What  choees  in  action  vest  in  him,  937. 
Ante,  m.  2. 

V.  Survivorship. 

As  to  promissory  notes,  937.    Ante,  IIL  2. 

VI.  Wife  in  custody  in  execution. 

What  she  must  show  on  applying  for  her 

discharge. 

In  an  action  against  husband  and  wife, 
the  wife,  being  taken  in  execution,  applied 
to  the  court  to  be  discharged,  on  affidavit 
stating  that  she  lived  separate  from  her  hus- 
band, had  for  several  years  been  boarded, 
lodged  and  clothed  at  the  expense  of  her 
son,  was  not  possessed  of  or  entitled  to  any 
property  in  possession,  remainder  or  reversion, 
and  hflid  no  means  of  satisfying,  or  expocta^ 
tion  of  being  able  to  satisfy,  the  damages  or 


Affidavit  was  made  in  answer,  suggesting 
generally,  on  information  and  belief,  that  the 
wife  had  separate  funds,  and  stating  that  the 
son,  in  consideration  of  his  father's  giving 
op  to  him  a  certain  business,  had  covenanted 
to  maintaii.  his  mother  during  her  life,  pro- 
vided she  Would  reside  with  him  and  assist 
hun  in  sudi  business;  and  that  the  wife, 
when  arrested,  was  residing  with  the  son  and 
assisting  him  m  the  business. 

Htldi  that  under  these  drcomstanoes,  it 
by  oo  the  wiltf  to  show  that  no  property 


was  held  by  die  aon  to  htn  use ;  and,  tfui 
not  being  done,  the  court  refund  todisffaai]Bi 
her  friHn  custody.  Fergumn  ▼.  CZsyioBril, 
269. 

BARRISTER. 

Serving  as  attorney's  derk,  853.  ATTomnT,L 

BASTARD. 
Filiation.    Poom,  XXVL— XXVIEL 

BILL  OF  EXCEPTIONa 

I.  Points  how  stated  in.  Jenmey  ▼.  Brook^Zt^ 
n.  Whether  it  is  necessary  to  suggest  the  true 

law  to  the  judge.    Jamiy  v.  Brook,  333. 
m.   Venire  de   novo  whoi   awarded,   323. 

HlOHWAT,  V.  1. 

BILL  OF  COST& 
Page  265.    Attoehxt,  V.  1. 

BILLS  OF  EXCHANGE  AND  PRO- 
MI8S0RY  NOTE& 

I.  Consideratbn. 

Illegal  oomposition  by  bankrupt  and  peti- 
tioning creditor :  who  estopped,  414*  Bask- 
nupT,  V.  1. 
n.  Drawee. 

Bill  drawn  by  drawer  on  himself  16. 
Post,  IV. 
IIL  Payee. 

Feme  sole,  efiect  of  her  marriage,  937. 
Barox  and  Fsmx,  IIL  2. 

IV.  Acceptance. 

Must  be  by  a  party  addreased,  or  for  fab 
honour. 

John  Hart  drew  a  bill  payable  to  hinwdf 
or  order,  addressed  to  John  Hart ;  C.  wrote 
across  this,  <<  accepted,  H.  J.  C."  Heid^Hmt 
C.  could  not  be  sued  as  acceptor  of  a  biD 
of  exchange  directed  to  him.  Dami  v. 
Clarke,  16. 

V.  Notice  of  didionour. 

Before  action  commenced,  burthen  of  fvoo( 
498.    Action,  IV. 
VL  Reduction  into  poseeeoioin. 

By  husband,  937.    BAaosr  Azrn  Faxx, 
IIL  2. 
Vn.  Payment  of  interest  on. 

1.  When  a  bar  to  plea  of  statute  of  limil^ 
tions,  937.    Barow  avd  Fkmx,  IIL  S. 

2.  Who  competent  to  prove,  937.    Baros 
ASD  Frxb,  m,  2. 

BIRTH. 
Evidence  ofplaoeo(  SOL    Poor,  XV. 

BOND. 

L  Constniction. 

What    not    a    latent  AnMgtnty,  614 
SvmsTT. 


INDEX. 


1035 


2L  Anumnt  mcoTwibto. 

Repleyin  bonds  are  not  an  exception  to 
tibe  lule  that,  on  a  bond,  the  plaintiff  can- 
not recover  more  than  the  penal^  and  eoits 
^suit  on  the  bond. 

Therefinre  proceeding!  in  roch  loit  may  be 
iteyed  on  payment  of  the  penalty  and  coate, 
though  the  plaintiff's  costs  in  the  replevin 
suit  much  exceed  the  penalty. 

A  judge  at  chambeis  may  oidsr  the  stay 
of  proceedings.  Brantwnbe  r,  Scarborough, 
18. 
HL  Staying  proceedings. 

On  paysMnt  of  penalty  and  oosts,  13. 
Antd,n. 

BOOKa 

In  evidence.    ErxDxirci,  VIL  YIIL 

BOROUGH. 

MuVtCIVAL  OOEPOBATIOV. 

BOTE. 
For  repairs  of  ftnoes^  S38.    HienwAT,  Y.  1. 

BREACH. 

L  By  compulsory  opeiation  of  statnte,  107. 

Poor,  YL  1. 
n.  Continuing,  964.    OoYXVAirr,  L  1. 
UL  With  acquiescence  of  covenantee^  964. 

COVSITAVT,  L  1. 

BRIDGE. 

PraoBcntion  fiir  non-repair:  costs:  lime  of  certi- 
fying :  enforcement  in  banc. 

8Ut  13  G.  3  c.  78,  s.  64,  empowered  the 
eourt  trying  an  indictment  for  non-repair  of 
a'highway  to  award  costs  if  the  defence  was 
frivolous.  Stat  43  G.  3,  c  69,  s.  1,  enacts 
that  all  **  matters  and  things  in  the  said  act 
contained,  relating  to  highways,*'  shall,  so  fiir 
as  applicable,  be  extended  and  applied  to 
county  bridges  **  as  fully  and  eflectually  as 
if  the  same  and  every  part  thereof  were 
bereui  repeated  and  ro'^niictod.'' 

Held,  that  the  clause  as  to  costs  in  stat. 
18  G.  3,  c.  78,  was  substantively  re-enacted 
in  Stat  43  G.  3,  c.  69,  with  reference  to 
county  bridges,  and  therefore  was  not  re- 
pealed when  Stat  6  dc  6  W.  4,  c.  60,  repealed, 
in  general  terms,  stat  16  G.  8,  c  78. 

The  judge  who  tries  an  indictment  for 
non-repair  of  a  bridge,  removed  by  certiorari, 
may  certify  after  the  assizes  that  the  defence 
was  frivolous,  and  by  such  certificate  award 
payment  of  costs  to  the  prosecutor,  which 
wUl  be  enforced  by  the  court  in  banc. 
Regina  v.  MerimuihMrt,  InhabUmUtt  848. 

BY-LAW. 

L  Bad  in  part,  bad  altogether,  888.    Faib,  t 
IL  Unreasonable,  383.    F4ia,  L 
OL  Void,asUmitingdiseretiaogivaibjdiaiter, 
682.    ScaooLXASTsa* 


CAPIAS. 

L  Ad  respondendum. 

Under  judge's  order.    Auebst,  I. 
n.  Ad  satisfeciendum. 

1.  For  what  debt  it  cannot  be  issued,  878. 

Dkbt,  L  1. 
S.  Delay  in  executing :  measure  of  damagei^ 

468.    Sdaairr,  L 
3.  Against  married  woman :  what  she  must 
%how  on  applying  for  her  discharge,  269. 
Baeoit  AX d  Faxx,  YL 

CAPTION. 
To  examination,  1 19.    Poou,  X  YIL 

CAPTURE. 
Of  fere  natuns,  606.    Fish. 

CERTAINTY. 

L  Maxim. 

Certum  est  quod  certum  reddi  potest,  145 

DlSTSSSS,  II.  1. 

IL  In  awards,  730.    AaarTEATioH,  YIL 

CERTIFICATE. 
For  costs,  343.  BaiDBa,746.  High  wax,  lY. 

CERnORARL 

L  Generally. 

1.  What  questions  caimot  be  raised  under, 
620.    IsrorcTXEiTT,  IL  1. 

2.  Clause   taking  away,  when  applicaUe, 
769.    CoMPXirsATiosr,  II.  2. 

IL  Removal  of  indictment  by. 
Costs :  who  entitled. 

Where  an  indictment  has  been  removed 
by  certiorari  and  a  conviction  obtained,  the 
pemn  who,  being  a  party  grieved,  retained 
and  is  liable  to  the  attorney  for  the  prosecu- 
tion is  entitled,  under  stat  5  dc  6  W.  &  M. 
c  1 1,  s.  3,  to  the  costs  of  such  prosecution, 
though  other  aggrieved  parties,  afler  tha 
attorney  was  retained  and  the  indictment 
removed,  agreed  to  contribute  part  of  the 
costs,  and  they  are  not  joined  in  the  applica- 
tion.    Megina  ▼.  WUliama,  273. 

nL  To  bring  up  order  of  sessions  for  quadhing 
indictment,  620.    Ivdictmsitt,  IL  1. 

lY.  Judgment 
Foim  and  ofleot,  687.    Pooa,  XX.  1. 

CESTUI  QUE  TRUST. 

Legal  estate,  when  executed  in,  860.  Dxtisi, 
lY. 

CHANNEL  ISLANDS. 
Importation  of  qMrits  from.  976.  Excise,  IL  L 

CHARTER. 

Conferring  afasolnis  power  to  dismiss  offioar 
without  snrnmons  or  hearing,  682.  Scaoob 

XASTSm. 
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CHECK. 

Entiy  on  counterfdl  by  maker,  one  of  eereral 
conspiraton,  when  not  eridence  against 
pay^w,  another  of  the  con^nrmtora,  126. 
CovsriRAcr,  L  1. 

CHOSE  IN  ACTION. 

Rediiction  into  poeicarion,  937.  Babov  jlkb 
FxMi»  m.  3.  ^ 

CHURCHWARDEN. 

Order  to  pay  churchwardens  and  OTerseeis  of 
township  which  has  no  churchwarden,  266. 
Pooa,  XXV.  1. 

CLERK. 
Attorney's,  853.    A-rroairaT,  L 

CODEPENDANT. 

Aofjuittal  o(  at  what  period,  487.  Wasti 
Laitd. 

COLLUSION. 

Plea  o^  to  scL  la.  on  judgment,  587.  Sciaa 
Facias,  L  1. 

COLONIES. 

L  Debt  on  colonial  judgment,  288.    Foasieir 

JunexsiTT,  IL 
IL  Acts  of  assembly,  989.    Slatb,  L  1. 
HL  Apprenticed  negroes  formerly  slaves,  989. 

Slate,  L  1. 

COMMENCEMENT. 
Of  action :  burden  of  proof,  498.    AcTioar,  IV. 

COMMISSION. 

Exemption  from  distress,  of  goods  in  hands  of 
agent  for  sale,  871.    DisTaass,  I. 

COMMISSIONERa 
Of  excise,  975  n. 

COMMITMENT. 

L  Original  authority  of  Court  of  Q.  B.,  481. 

Habeas  Corpus,  I. 
IL  For  contempt  of  Court  of  Review,  773. 

Pleading,  VII.  1. 
HL   « Until  he  shall  be  discharged  in  due 

course    of  law,"  when    insufficient,    481. 

Habeas  Cobpus,  L 

COMPAPnr. 

L  Public 

1.  Ratable  value  of  their  property,   179. 
Poor,  IX. 

2.  Compensation    by,   bow   enibroed,    70. 
MAxnAMus,  n.  1. 

n.  Liability  of  individual  members. 

For  preliminary  expenses^  477.    Pabt- 
1,10. 


m.  Banking  oopaitaenhipw     Bavk.    Scisi 

Facias. 
IV.  Privileged  by  patent  under  staL  7  W.4, 

A,  1  Vict  c.  75. 
Eflect  as  against  riuueholder  of  judgsMaL 

against  registered  oflioer. 

1.  Declaration  in  scL  la.  need  not  abow  or 
negative  limitation  of  liability,  587.  Scibb 
Facias,  L  1. 

2.  Defendant  in  sd.  fe.  cannot  plead  defects 
in  the  fonnation  of  the  eompany,  567 
SciBE  Facias,  L  1. 

8.  Defendant  in  scL  fe.  cannot  impeadi  the 
existence  of  Uie  original  eaoBe  of  aetkB^ 
587.    SciBB  Facias,  L  1. 

4.  Defendant  in  sd.  fe.  may  plead  thai  the 
judgment  was  obtained  by  ooUusion  b^ 
tween  the  parties  to  the  original  aetioo, 
587.    SciBE  Facias,  I.  1. 

5.  Whether  the  judgment  can  be  set  aside 
on  motion,  on  the  ground  of  cottwatm, 
587.    Scibb  Facias,  L  1. 

COMPENSATION. 
L  For  loas  of  municipal  office,  433.    Mav 

DAXUS,  IV.  2 

IL  By  vesdict  of  jury. 

1.  Form  of  warrant,  759.    Post,  2. 

2.  Power  of  jury  to  negative  damage. 

By  a  nulway  act  (7  W.  4,  &  1  Viet 
c  xxiL)  it  was  enacted  that,  for  eettlbig 
diflerpnoes  between  the  company  and  ofrneis 
of  land,  the  company  should  issue  a  wanant 
commanding  the  sherifT  to  impannd,  Ac^  a 
jury,  which  juiy  should  **  inquire  oC  asMSi, 
and  give  a  verdict  for  the  sum  of  money  to 
be  paid,"  **  by  way  of  satisfection  or  eoBft* 
penmtion,'*  ^'for  the  damages"  enstsinwl 
from  the  company's  acts.  It  vraa  al«>  |bo 
vided  that  no  proceedings  had  in  pursoanee 
of  the  act  should  be  quashed  or  vacated  far 
want  of  form,  or  removed  by  certiorari  The 
company  issued  their  warrant  to  the  sberiC 
commanding  him  to  impannel  a  jury  **  for 
the  purpose  of  inquiring  o<^  aaseasing,  and 
giving  a  verdiet  for,  the  sum  of  money  (if 
any)  to  bo  paid"  to  C.  **  by  way  of  satirfio* 
tion  or  compensation"  **  for  the  damages  (if 
any)  which  shall  have  been  done,"  dee. 
The  juiy,  on  the  inquisition  in  pursoanes 
of  this  warrant,  found  that  C.  **  had  not  so^ 
tained  any  damage ;"  **  therefore  it  was  ooo- 
sidered  that  no  damages  or  sum  of  money 
be  assessed,"  Ac    Held.' 

(1.)  That  the  jury,  even  diona;fa  the  wenb 
*if  any"  had  not  been  in  the  warrant,  wonU 
still  have  been  authorixed  to  find  that  then 
was  no  damage.    And,  consequently, 

(2.)  That  the  woids  in  the  warrant  did 
not  vary  the  duty  imposed  upon  the  juiy,  sr 
pravent  the  vrairant  feom  being  in  puiauanoe 
of  the  act    Therefore, 

(8.-)  That  the  proeeedings  wera  withiB 
the  jurisdiction  confened  by  the  act,  and  m 
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eertianiri  laj.     Regina  r.  Laneaster  and 
Preston  Railway  Company ^  769. 
8.  Certiorari,  769.    AnU,  S. 
HL  How  enforced. 

By  actioa  of  debt,  not  by  writ  of  mandamuBi 
70.    Mavdaxub,  U.  1. 

COMPETENCY. 
Of  witnea,  937.    Babost  avd  Fbxk,  HL  S. 

COMPOSITION. 
mogal,414.    BAKKBCrr,  y.  1. 

COMPOUNDING  OFFENCES. 
CoMFmoxiiK. 

COMPROMISE. 

I.  Of  oriminal  charge. 

1.  Compromue  of  a  miidemeanor,  when 
not  IcgaL 

The  law  will  permit  a  compromise  of  any 
ollence,  though  made  the  iubject  of  a  crimi- 
nal  prosecution,  lor  which  o0^nce  the  in- 
Jured  party  might  recover  damages  in  an 
action ;  but,  if  the  offjnce  is  of  a  public  nature, 
no  agreement  can  be  valid  that  is  founded 
on  the  consideration  of  stifling  a  prosecution 
for  it. 

Therefore,  although  the  party  injured 
may  lawfully  compromise  an  indictment  ibr 
a  common  assault,  an  agreement  to  pay  the 
costs  of  a  projecutiou  for  assault  on  plaintiff 
and  riot,  and  of  an  action  for  wrongful  levy 
under  a  fi.  fiL,  which  agreement  was  founded 
partly  on  compromise  of  the  prosecution,  and 
partly  on  an  undertaking  to  withdraw  the 
execution  under  the  fi.  fiu,  is  altogether 
invalid,  as  grounded  on  an  illegal  considera- 
tion. 

Although  the  compromise  of  the  prosecu- 
tion was  entered  into  with  the  leave  of  the 
judge  before  whom  the  indictment  came  on 
for  trial    Keir  v.  Leetnan^  308. 

Judgment  aflHrmed  in  Exchequer  Chamber, 
June  I3th,  1846. 

2.  Of  bastardy  indictment,  464.  Poob, 
XXVIU. 

n.  Between  adverse  claunants. 

Between  next  of  kin  and  residuary  legatee 
under  disputed  will;  legacy  duties,  657. 
Lboact. 

CONCLUSION. 

I.  To  the  country ;  when  bad,  587. 

Facias,  I.  1. 
n.  Contra   formam  statnti,  when 

100.    Statitti,  V.  1. 

CONDITION. 

J.  Construction. 

1.  Latent  ambiguity,  514.    Subbtt. 

2.  Precedent  or  subsequent:  obligation  of 
grantee  to  npair  private  way,  904.  Wat, 
11. 
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Without  jurisdiction,  158.    Pooa,  XXIIL  1. 

CONSENT. 

Of  parties ;  averment  oi,  not  proved  by  showing 
that  the  act  was  done  by  the  legislature,  989. 
Slavs,  L  1. 

CONSIDERATION. 

L  What  enters  into  the  consideration. 

1.  Matters  merely  explanatory  do  not 

An  agreement  by  plaintiff,  (an  attorney,) 
defendant  and  B.  set  forth  that,  **  in  con- 
iideration'*  of  B.  having  agreed  to  pay  to  de- 
fendant his  daim  against  B.,  and  certain 
costs,  out  of  the  proceeds  to  arise  from  the 
lecoveiy  by  B.  in  an  action  of  B.  against  J., 
defendant  undertook  to  pay  plaintiff  all  coats 
incurred  by  him  in  prosecuting  the  action  of 
B.  against  Jm  plaintiff  thereby  agreeing  with 
*    defendant  to  bring  the  same. 

Held,  that,  in  assumpsit  on  this  agreoment^ 
the  consideration  was  rightly  described  tc 
be  that  plaintiff^  at  the  request  of  defendant^ 
would,  with  B.'s  assent,  proiecute  the  action 
of  B.  against  J.    Dilly  v.  PooUy,  494. 

2.  Collateral  agreement  with  a  third  party, 
494.    Ant-,  1. 

n.  Partly  illegal,  308.    Compbomisb,  L  1. 
IIL  Partial  feilure,  989.  Slays,  L  1. 
IV.  Pleading. 

1.  How  stated,  494.  Antd,  L  3. 

2.  Statement  of,  when  not  amendable  under 
Stat  3  4c  4  W.  4,  c.  42,  a  S3,  363 
AxBsroMsirT,  IL 

CONSPIRACY. 

L  Indictment  and  information. 

1.  General  charge,  when  sufficient 

A  count  for  conspiracy  charged  that  T. 
and  B.  conspired  to  cause  certain  gooda 
which  had  been  and  were  imported  and 
brought  into  the  port  of  London  from  parts 
beyond  the  seas,  and  in  respect  whcreo^  cer- 
tain duties  of  customs  were  then  and  there 
due  and  payable  to  the  queen,  to  be  caniea 
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away  firom  the  port  and  d^vend  to  the 
tmndn  without  payment  of  a  great  part  of 
the  duliee,  with  intent  thereby  to  defraud  the 
queen:  not  further  detoribing  the  goode  or 
tike  meuifl  of  eflbetiBg  the  objects  of  the  con- 
epiracy.  Held  sufficient,  on  motion  in  arrest 
of  judgment 

T.  did  not  appear :  B.  pleaded  Not  guilty. 
On  his  trial  it  was  proved  that  T.  was  agent 
for  the  importer  of  the  goods,  B.  a  landing 
waiter  at  the  custom  house ;  that  it  was  T.'s 
duty,  (under  sUt  3  dc  4  W.  4,  c  62,  a  24,) 
to  make  an  entry  describing  the  quanti^, 
dcc^  of  the  goods ;  that  a  copy  of  such  entry 
was  deliyered  to  B^  who  was  to  compare 
.this  copy  with  the. goods,  and,  if  they  oone- 
qwnded,  to  write  **  correct"  on  T.'s  entry ; 
whereupon  T.  would  receive  the  goods  on 
niyment  of  the  duty  according  to  his  entry 
It  was  further  proved  that  T.'s  entry  was 
marked  **  correct  by  B.,  and  corresponded 
with  B.'s  copy;  that  payment  was  made 
according  to  the  quantity  there  described, 
and  that  the  goods  were  delivered  to  T. 
Evidence  was  then  offered  of  an  entry  by  T., 
Sn  his  day  book,  of  the  charge  made  by  him 
on  the  importer,  riiowing  that  T.  charged  as 
lor  duty  paid  on  a  larger  quantity  than  ap- 
peared by  the  entry  and  copy  before  men- 
tioned. Heldt  admissible  evidence  against  B. 

It  was  proved  that  B.  received  the  pro- 
eeeds  of  a  check  dnwn  by  T.  after  the  goods 
were  passed.  The  counterfoil  of  this  check 
was  offered  in  evidence,  on  which  an  account 
was  written  by  T.,  showing,  as  was  sug- 
gested, that  the  chet^  was  drawn  for  half  the 
aggregate  proceeds  of  several  transactions, 
one  of  which  corresponded  in  amount  with 
the  difference  between  the  duty  paid  and  the 
duty  really  due  on  the  above  goods.  Heldf 
not  evidence  against  B.  Regina  ▼.  Blake, 
126. 

%.  To  defraud  the  queen  of  duties  of  cus- 
toms, 126.    Antd,  1. 
n.  Evidence. 

1.  Statements  by  oo-oonspiiator  not  on  his 
trial ;  admissible  only  when  in  pursuance 
of  the  alleged  conspimcy,  126.   Ante,  L  1. 

2.  Books  of  and  entries  by  OHsonspirator, 
126.     Ante,  L  1. 

CONSTRUCTION. 

L  Of  statutes. 

1.  Literal,  153.    Hiorwat,  IIL 

2.  Not  extended  beyond  the  express  pro- 
visions, 601.    Poor,  XXIX. 

8.  Restricted  by  referring  to  preceding  parts 

of  clause,  647.    BAiraauPT,  XIII.  1. 
4.  Limitation  of  proviso  to  the  power  which 

it  is  intended  to  restram,  647.  BAirxauPT, 

XIILl. 
A.  So  as  to  stand  widi  reason  and  right,  787. 

PooB,X« 


IL  Partiealar  w«ds  and  phraaea. 

1.  «  Actions  for  asaauit  and  batteiy "  9X1. 
TaasPASB,  IIL 

2.  ''In  consideration,'*  494.  Coa-siasai- 
Troir,  L  1. 

3k  **  According  tn  the  ooarae  and  practice  of 
the  said  court"  773.     PLBADisre,  VIL  1. 

4.  <•  Further  to  hear,"  266.  Pooa,  XX?.  1. 

6.  "  Issued  out  of  die  aame  court  apon  da 
said  order,"  773.    PLiADiire,  VIL  1. 

6.  **  Make  and  prosecute  aneh  appjirartnn,* 
300.    NawTaiAL,  IV. 

7.  <«0f  themselves  discootinne,"  115  n. 
PooB,  VL  2. 

8.  "G.  R.  one  of  the  judges  of  the  sul 
court,"  773.     PLiAOiire,  VIL  1. 

9.  « In  the  said  county,"  607.  Pooa,  XVm. 

10.  «  The  said  Joseph  apprantiee"  the  pre- 
ceding name  being  John,  649.     Peoa, 

xni.  L 

11.  "At  the  time  he  becomes  bankzupt,"  80. 
BAsaaupT,  IIL 

12.  «  Toll,"  31.    MAaaaT,  L  1. 

13.  **  Upon  his  form,  on  the  right  hand  ads 
of"  a  certain  carriage  way,  323.  Hiea- 
WAT,  V.  1. 

14.  <«  Trees,  dec,  other  than  such  buhes 
and  thorns  as  should  be  necessary  for  the 
repair  of  the  fences^"  323.  Hiobwat, 
V.  1. 

16.  «  Undue  means,"  846.    AaaiTmATioi 

n.  2. 

16.  Such  "as  have  heretofore  been  osoaOf 
rated,"  163.    Higbwat,  m. 

CONTEMPT. 
Commitment  for,  773.    Plbadihb,  VIL  L 

CONTRA  FORMAM  8TATUTL 
When  necessary,  100.    Statutb*  V.  1. 

CONTRACT. 

L  Sealing :  when  necessary,  433.  Marhaxvs, 

IV.  2. 
n.  Stamp,  917.    GuABABTsa,  I.  2 
m.  Registration. 

When  necessary,  omisrion  oC  989.  Slavi, 
LI. 

IV.  Consideration.    CoBsiDBBATiosr. 

V.  Nature  oC 

1.  Distinction  betiveen  contract  of  MtiBg, 
and  contract  of  sale  solvendum  in  fotoro 
by  instalments,  989.    Slavi,  L  I. 

2.  With  municipal  eorporatioQ :  ueu.sritji  <f 
seal,  433.     M ^xnAMUs,  IV.  2. 

VL  Failure  of  consideration. 

1.  By  ar^  of  legislature,  989.    Slats,  L  I. 

2.  By  vendor's  reclaimer,  989.   Slavs,  L  1. 
VIL  Rescinding. 

What  interference  of  the  legislature  not  a 
resciiviing   by  oonaent   of  parties,  981 

S!.AVB,  I.  1. 

Vm.  Remedies  on. 
Plea  or  cross  action,  969.    Slatb,  L  1. 
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tX.  Pleading. 

1.  Plea  of  subfltitated  eontract  aaooimto  to 

geoeial  larae,  355.    Lisir,  IIL 
3.  Who  must  ihow  oompiianoe  or  non-oom- 

pliance  with  itatatory  regulationa,  989. 

Slats,  L  1. 

CONVENTION. 

Por  the  delireiy  orer  of  priaonen  lor  Crimea 
committed  in  France,  481.  HAaa^a 
CoBPcra,  L 

CONVERSION. 
Page  769.    Tmoria,  XL  2. 

CONVICTION. 

I.  Following   the  woida  of  the  atatute,  not 

always  sufficient,  880.    Gaxi,  L 
IL  When  it  must  negative  circumstances  under 

which  the  act  would  be  lawful,  880.  G  axb,  L 
HL  When  it  muat  negative  consent  of  owner, 

880.     Gam  a,  L 
IV.  Ground  of  illegality,  when  it  must  be 

apedally  shown,  880.    Gam  a,  L 

COPY. 

Of  agreement  of  reference,  when  permitted  to 
be  made  a  rule  of  court,  845.  Abbitaa- 
Tiox,  IL  2. 

COPYHOLD. 

L  Admittance. 

Waiver  of  previous  fbrfeiture,  595.    Poat, 
VL  1. 
n.  Custom. 

Waiver  by  loid,  493,  535.    Post,  V.  VL 
m.  Seizure  quousque  on  proclamation. 
1.  Heir's  right  to  come  in,  how  enibroed. 

The  heir  of  copyhold  lands  not  appearing 
on  proclamation,  the  lord  aeized  quousque. 
Afterwards  the  heir  claimed ;  and,  the  lord 
declining  to  admit  him,  on  the  supposition 
that  another  party  had  title,  the  heir  ob- 
tained a  rule  nisi  for  a  mandamus  to  admit 
On  discussion  of  the  rule,  it  was  ordered,  by 
consent  of  the  heir  and  lonl,  (no  other  party 
appearing,)  that  an  ejectment  should  be 
Inought  to  tiy  the  right,  the  heir  being  lessor 
of  the  plaintUT,  and  the  lord  defendant ;  and 
that  the  rule  fiir  a  mandamus  should  be 
enlarged  in  the  mean  time :  and  the  parties 
agreed  to  waive  technical  objections  on  the 
trial 

The  heir  proved  title ;  and  the  defendant 
put  in  a  wiU  of  the  ancestor,  devising  the 
lands  to  the  London  Annuity  Society.  No 
further  evidence  being  given  for  the  defend- 
ant, the  judge  left  the  case  to  the  juiy  on  the 
proof  of.  title  in  the  lessor  of  the  plaintiff; 
and  the  plaintiff  had  a  verdict 

On  motion  to  enter  a  nonsuit,  cause  being 
ahawn  at  the  same  time  against  the  rule  niai 
fiir  a  mandamna:  ( 


HeldfibBi  plaintiff waa entitled  to  noover, 
for  that  the  lord,  though  he  had  seized 
quousque^  could  not  hold  against  the  heir 
on  the  mere  proof  of  a  devise  to  parties  who 
had  not  claimed  admittance,  and  of  whom 
nothing  waa  known.  Rule  for  a  nonsuit 
discharged.  Rule  for  a  mandamus  made 
absolute.  Doe  dem,  Le  Keux  v.  Haniaon^ 
631. 
a.  How  the  lord  ia  to  aet  np  jna  tertii,  631. 

Ant^,  1. 
a.  Doea  not  give  the  lovd  an  advene  titfe, 

631.    Ante,  1. 
4.  Mandamus  to  admit  heir,  631.    Ante,  1. 

IV.  Devise  o£ 
£ftectofnoiHdaimbjdeviaBe,63I.  Antd, 

HLl. 

V.  Leases  oC 

Contrary  to  custom,  bow  far  valid. 

Tenant  of  copyhold  demised  to  A.  from 
year  to  year,  and  pending  such  demise,  maile 
a  lease  of  the  reversion  for  twelve  years  to 
B.,  contrary  to  the  custom  of  the  manor,  by 
which  no  tenant  might  demise  without 
license  for  more  than  three  years.  In  eject- 
ment by  B.  against  the  yearly  tenant  whose 
term  had  expired,  Htld^  that  defendant  could 
not  allege  the  invalidity  of  the  twelve  years' 
lease. 

For  a  lease  made  contrary  to  custom  ia 
good  against  all  but  the  lord ;  and,  even  as 
between  parties  to  the  lease  and  the  lord,  the 
demise  against  custom  is  only  a  ground  of 
forfeiture,  which  the  lord  may  waive.  Dee 
dtm,  Robinson  v.  Bou^field,  492. 
VL  Forfeiture. 

1.  By  breach  of  custom  as  to  time  of  admit- 
tance :  waiver  by  lord. 

By  the  written  customs  of  the  manor  of 
Hackney,  (confirmed  by  stat  21  Jac.  1,  c*6, 
private^  every  person  to  whose  use  landa 
are  surrendered  **  ought  to  come  within  three 
years"  after  the  surrender  is  presented,  and 
be  admitted,  (sect  34.) 

Held,  that  this  custom  was  only  for  the 
benefit  of  the  lord,  who  might  waive  it  and 
grant  a  valid  admittance  after  the  expiration 
of  the  three  years. 

Therefore,  where  P.,  copyholder  of  the 
manor,  surrendered  to  the  use  of  W.,  who 
was  admitted  more  than  three  years  after 
presentment  of  the  surrender :  Heldj  that  W., 
after  admittance,  might  mauitain  ejectment 
against  P.  and  all  claiming  under  her.  Doe 
dtm*  Ramaty  v.  Coombes,  535. 

2.  By  breach  of  custom ;  who  may  take  ad- 
vantage o^  492.    Ante,  V. 

CORPORATION. 

L  MonicipaL    MuiricirAL  CoaroaATiosr. 
n.  By-law.    Bt-Law. 
IIL  Contract  by :  neoeonty  of  seal,  433.  Mav 
DAMUS,  IV.  2. 
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L  Attorney's  bill  o^  265.    ATTomirKT,  Y.  1. 
IL  Taxation. 

1.  Direction  to  taxing  offioen  where  mm 
recovered  does  not  exceed  20iL,  462 — 462. 

2.  How  &r  not  enentiai  to  finality  of  jodg- 
ment,  544.    Arbxst,  I. 

TIL  Judge's  certificate :  time  of  granting. 

1.  That  defence  to  bridge  indictment  was 
firivolous,  343.     Bridos. 

2.  On  highway  prosecution   745.     Hiob- 

WAT,  IV. 

IV.  Older  for. 

Ancillary,  not  separable  from  order  to  which 
it  is  annexed,  158.    Poor,  XXIIL  1. 

V.  At  diffisrent  stages  of  cause. 

1.  On  amendment 

In  pauper  cases,  878.    P^urxm,  L 

2.  On  demurrer. 

Notwithstanding     discontinuance,     883. 
.  Fair,  L 
8.  When  there  are  several  issues  found  for 

dififcrent  parties. 

In  a  declaration  on  a  feigned  issue,  tried 
under  stat  6  &  7  W.  4,  c.  71,  &  46,  to  re- 
view the  decision  of  a  tithe  commissioner, 
there  were  three  counts,  in  each  of  which  the 
plaintiff  denied,  and  the  defendant  asserted, 
the  existence  of  a  modus  therein  severally 
described ;  the  three  modusses  being  in  re- 
q>ect  of  three  independent  tithable  subjects. 
Verdict  fer  plaintiff  on  one  count,  and  for 
defendant  on  the  two  others. 

The  court  allowed  no  general  costs,  but 
gave  both  parties  the  special  costs  of  the 
issues  on  which  they  had  respectively  suc- 
ceeded.   Mac  Carthy  v.  Nepean,  252. 

4.  On  discontinuance,  383.    Fair,  I. 

5.  Of  setting  aside  illegal  judgment,  how  re- 
coverable, 028.    Trespass,  IV. 

6.  In  error,  668.    Statittx,  XLIL  1. 
VL  In  particular  proceedings. 

1.  Bastardy:   what   not    a    hearing,  141. 
Poor,  XXVIL 

2.  Afipeal  against  order  of  removal,  158, 1 63. 
Poor,  XXm. 

3.  Practice  of  quarter  senons  as  to,  163. 
Poor,  XXIH,  3. 

4.  Of  prosecution  of  indictment  removed  by 
ceitiorari,  273.    Cbrtiorari,  IL 

5.  Of  prosecution  for  non-repair  of  bridge, 
where  defence  frivolous,  343.    Bridos. 

6.  Of    quo    warranto,    668.       Statutx, 
XLH.  1. 

.7.  Of  highway  proeeeudon,  745.  Hiorwat, 
IV. 
VIL  How  recoverable. 

1.  Under  replevin  bond,  limited  to  the  amount 
of  the  penalty,  13.    Boitd,  IL 

2.  Enforcement  in  banc  of  certificate  by  judge 
of  assfase,  343.    Bridox. 

8.  Execution   for   unstruck  balance,  883. 
Fair,  I. 
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Municipal  Corporation 

COUNTERMAND. 
Of  notice  of  appeal,  158.    Poor,  XaiiL  I. 

COURT. 
L  Constitution  vitiated  by 


member,  753,    Justicx,  IV. 
IL  Of  Review,  773.    PLSADiire,  TIL  1. 
III.  Inferior.    IsrrxnioR  Court. 

COVENANT. 

L  Nature  dC 

1.  What  is  a  joint  covenant  on  wfaidi  aO 
the  covenantees  must  join  in  soin^ 
Covenant,  on  a  deed  executed  betweea 
pkUrUiff  and  H.  of  the  one  part,  and  the 
defendant  of  the  other  part  The  deed  le- 
cited  that  defendant  had  applied  to  ptaintUT 
to  lend,  on  mortgage,  2900L,  numetfg  of  H^ 
then  in  plaintiflf's  hands  as  tnislee  fer  H.: 
that  plaintiff  had  declined,  not  being  satis- 
fied with  the  security  for  payment  of  in- 
terest, whereupon  defendant  offered  the  ailer 
mentioned  covenant  as  fiirther  security,  and 
plaintiff  and  H^  being  aatitfied  thevewidi, 
agreed  to  accept  the  same,  wiiA  advanee  tibe 
2900/.:  that  accordingly,  by  indenture  of 
mortgage  and  assignment,  to  which  E.,  the 
borrower,  was  psirty  of  one  part,  and  plaJntifT 
and  H.  respectively  of  other  parts,  in  eoo- 
sideration  of  290O/.  paid  by  plaintiff  to  £. 
out  of  euek  moneys  of  H.  aa  alneaaid,  a 
policy  of  assurance  and  the  dividends  on 
certain  bank  annuities  were  assigned  to 
plaintiff,  but  subject  to  redemptioa,  dec,  with 
covenants  by  £.  to  pay  principal  and  in- 
terest and  the  premiums  on  the  policy,  and 
a  proviso  that,  in  de&ult  of  payment  of  any 
such  premium,  plaintiff,  might  pay  the  aune 
and  repay  himself  the  amount  out  of  the 
bank  annuities.  After  these  redtala,  d^• 
fcndant,  by  the  first  mentioned  deed,  in  pur- 
suance of  the  agreement,  and  in  consideTatioQ 
of  the  pmnises,  and  of  plaintiff  bavins 
advanced  the  29p0iL  to  E.,  covenanted,  &c 
with  and  to  plaintiff,  his  executant  Ac, 
and  alto  aa  a  diaiinet  covenant  witk  and  to 
H^  her  executors,  dec, 'that  defendant,  snl^ 
ject  to  the  proviso  after  mentioned,  wooU 
pay  five  per  cent  interest  on  the  2900il  until 
payment  of  the  principaL  Provided,  and  it 
was  declared  and  agreed  between  and  fav 
the  parties  thereto,  that  the  covenant  was 
intended  only  as  a  security  fer  so  much  of 
the  interest  as  the  dividends  of  the  bank 
annuities,  dec,  after  payment  of  the  pi^- 
miums,  shouU  be  insufficient  to  pay :  and 
that,  as  between  defendant,  and  ike  plaint^ 
and  Hh  their  executors,  dec,  such  part  of 
the  dividends  as  should  feom  time  to  tiaos 
remain  after  payment  of  the  picfliiuiof  ahfloM 
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fii^  be  applied  in  payment  of  the  aoeraing 
interest,  or  lo  much  as  the  dindends  should 
be  sufficient  to  pay,  and  that  defendant,  his 
hei78»  executors,  6lc^  should  be  liable  on  the 
covenant  for  so  much  only  of  the  interest  as 
the  residue  of  the  dividends  should  from  time 
to  time  be  sufficient  to  pay. 

Heid,  that  H.  ought  to  have  been  joined 
a%  a  plaintiff  by  reason  of  her  joint  interest, 
diftdoaed  by  the  deed,  in  the  subject  matter 
of  the  covenant  Hopkiruon  v.  Lee,  964. 
3.  Usual  and  accustomed,  208.  Lsasi,  L  1. 
3.  Continuing. 

Waiver    by    conduct,    limited    to    past 
breaches,  953.    Lastolobd  avd  TasfAsrT, 
V.3. 
ML  To  do  particular  acts. 

1.  To  insure. 

In  joint  names :  breach  by  insuring  only 
in    single    name,  953.      Lahdlobd  aitd 

TsJf  AXT,  V.  3. 

2.  To  find  timber  for  repairs,  323.    Hiea- 

WAT,  V.  1. 

8.  For  exclusive  user  for  a  particular  pur- 
pose, 107.    Poor,  VL  1. 
m.  Breach. 

1.  Waiver  by  conduct,  953.     LAXDLoan 

Alf D   TsSAIfT,  V.  3. 

2.  Excuse  of  breach  by  oompulsoiy  openip 
tion  of  statute,  107.    Poor,  VL  1. 

3.  See  also  989.    Slate,  L  1. 

COVERTURE. 
Babor  ard  Fsmb. 

CREDITOR. 

L  Assignment  of  goods  in  fraud  oC    Assior- 

.  MBRT,  III. 
n.  Sheriff  justifying  under:  evidence  of  autho- 
rity, 166.    Nsw  TaIA^  II. 

CUSTODY. 
Of  fere  natore,  606.    Fisb. 

CUSTOM. 

L  Exemption  by,  31.    Markxt,  1. 1. 
n.  Waiver  of,  535.    Coptholr,  VL  1. 
IIL  Leases  against,  how  far  valid,  492.  Copt- 
hold,  V. 

IV.  As  to  what  is  a  reduction  of  fish  into  pos- 
■easion,  606.    Fish. 

V.  To  erect  booths  in  highway  during,  foir, 
383.    Fair,  L 

^X  By-law   restrictive    of,   when   bad,  383. 

Faib,  L 
VIL  Pleading,  383.    Faib,  L 
VUL  Evidence. 

What  user  no  evidence  of  custom.    Zioe^ 
wood  V.  Wood,  67  n. 

CUSTOMS. 

laformatiaii  for  conspiracy,  126.  CovtriBACT, 
LI. 


CUSTOMARY  FREEHOLD. 

I.  Nature  of  the  tenure,  811.    Baror  arb 

Fbxi,  IL 
IL  Conveyance  by  bargain  and  sale  and  tor* 

render,  811.    Baror  arii  Fsxk,  IL 
in.  Surrender  by  attorney,  811.    Baror  arb 

Fbxb,  IL 


DAMAGEa 

L  Distinction  between  debt  and  unliquidated 

damages,  873.    Dbbt,  L  1. 
n.  What  not  recoverable  as. . 

In  trespass,  costs  of  setting   aside    illegal 
judgment,  928.    Tbsspass,  IIL 
m.  Measure  oC 

In    case    against    sheriff  for   delay,  468. 

8.IBBIPP,  L 

rV.  Eflfect  of  payment  after  action  brought 
In  an  action  for  trespass  in  taking  plain- 
tiff's goods,  the  defendant,  having  pleaded 
only  the  general  issue,  cannot,  even  in  miti- 
gation of  damages,  give  in  evidence  a  repay- 
ment  by  him,  after  action  brought,  of  money 
produced  by  the  sale  of  the  goods. 

In  trespass  for  taking  plaintiff's  goods, 
Not  guilty  being  pleaded,  and  the  plaintiff 
having  proved  that  defendant,  an  attorney, 
delivered  a  fi.  fa.  to  the  sherifi)  who  there- 
upon todL  the  goods,  qutcre,  whether  de- 
fimdant  may  give  in  evidence  a  judgment 
on  which  the  fi.  fiu  issued.  Rundle  v.  Little, 
174. 

V.  Error  affecting  amount  of,  Tenire  de  novo 
awarded,  323.    Hiohwat,  V.  1. 

DEATH. 

Revocatbn   of  power   of  attorney  by,  811. 
Babor  ard  Fbmb,  n. 

DEBT 

L  Generally. 

1.  For  which  capias  in  execution  will  not 
be  issued  under  stat  7^8  Vict  c  57. 
Plaintifl;  under  stat  3  6l  4  W.  4,  c.  15. 

a.  2,  recovered  12iL  against  defendant  in  an 
action  of  debt,  for  six  performances  of  a 
dramatic  piece,  of  which  plaintiff  was  the 
author,  without  plaintiff's  consent ;  and  the 
declaration  averred  that  40«.  was  the  greatest 
damage  sustained  for  each  performance. 

Heki,  that  this  was  a  debt  recovered,  witb- 
m  stat  7  &  8  Vict  c.  96,  s.  57,  and  that 
defendant  could  therefore  not  be  taken  upon 
a  ca.  sa.  on  such  judgment  FitzbaU  v. 
Brooke,  873. 

2.  Distinction  between  debt  and  unliquidated 
damages,  873.    Antd,  1. 

IL  Action  of:  on  statute. 

1.  When  it  lies,  to  the  exclusion  of  Um 
remedy  by  mandamus,  70.    Mab  DAMirt 
ILL 
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S.  Venue  in  debt  on  penal   ttttnte,  100. 

Statute,  V.  I. 
8.  Judgment  arrested  for  insufficient  refer- 
ence to  the  statute,  100.    Statuti,  V.  1. 
IIL  On  foreign  judgment,  S88.      Fobxibh 

JvDoxx^rr,  II. 
rV.  Judgment  in. 
For  want  of  a  plea,  644.    Abeist,  I. 

DECLARATION. 

a.  In  CTidenoe.    ErinaircK. 
n.  In  pleading :  generallj. 

1.  Need  not  show  what  ought  to  come  by 

way  of  defence  from  the  other  side,  089. 

Slays,  I.  1. 

S.  When  it  need  not  show  oompKanoe  with 

.  statutory  regulations,  089.    Slays,  L  I. 

8.  What  qualifications  of  right  declared  on, 

need  not  be  set  forth,  004.    Wat,  IV. 

4.  Description  of  contract  in»  404.    Gon- 

SIDSBATIOir,  I.  1. 

5.  Bad:    effect  of  immaterial  issue,  733. 

JUDOMXMT,  V.  3. 

nL  In  pleading:  formal  partsi 
In  pleading. 

When  bad  for  not  concluding  contra  formam 
statuti,  100.    Statute,  V.  1. 
rV   In  pleading:  amendment 

1.  By  plaintiff  suing  in  formd  pauperis,  878. 

Pauper,  I. 
3.  Under  stat  3  ^c  4  W.  4,  e.  43,  a.  33, 363. 

AMBITDllCSirT,  II. 

DECREE. 

Debt  on  decree  of  colonial  court  of  equity,  388. 
FoBEiox  JuDOMEirr,  IL 

DEDUCTIONS. 

In  calculating  ratable  Yalue  of  railways,  179. 
Poor,  IX. 

DEED. 
1.  Construction. 

1.  False  spelling  and  grammar,  540.  Poob, 
XIII.  1. 

3.  Misnomer,  649.    Poob,  Xm.  1. 

8.  Explanation  by  extrinsic  eYidenoe,  614. 
ScBETT,  549.    Poor,  XIII.  1. 

4.  As  to  coYenants  being  joint  or  seYeral  as 
regards  the  covenantees,  964.  CoYSirAirT, 
1.1. 

IL  Fraudulent 

1.  Validity  between    parties,  166.     Nsw 

Trial,  II. 
8.  Validity  against  strangers^  166.    New 

Trial,  II. 
TEL  Title  deeds :  who  entitled  to  hold. 

1.  Party  interested  in  equity  of  redemption. 

By  marriage  settlement,  lands  were  settled 
on  the  husband  for  lifo,  with  a  joint  power 
of  appointment  in  the  husband  and  wife 
They  mortgaged  the  land,  with  all  title  deeds, 
to  A.  for  a  term,  and  delivered  the  deeds  to 
aim.  M.  D.  paid  off  the  mortgage,  and  took 
an  assignment  of  the  premises  from  A.;  the 


first  moilgBgee,  but  without  mention  of  tills 
deeds,  and  M.  D.  never  demanded  them.  A» 
ailerwaidsgave  up  the  deeds  to  the  husband; 
and  he  deposited  them  with  the  defendant^ 
solicitors,  as  collateral  secuiitf  for  mortgage 
money  which  he  owed  their  clienL  After- 
wards, the  husband  and  wile  mortgaged  the 
settled  lands  in  fee,  subject  to  the  term,  widi- 
out  mention  of  title  deeds ;  and  they  executed 
the  power  of  appointment  by  giving  a  like 
power  to  the  wife  akme.  The  husband 
died ;  and  the  wife  appointed  to  herself  in  fee. 
She  then  oflexed  defendants  to  pay  the  debt 
due  from  her  late  husband  to  their  client,  on 
receiving  back  the  title  deeds,  denying,  how- 
ever, that  she  was  liable  for  such  payment, 
but  the  defendants  refused  to  deliver  them 
unless  they  wen  paid  also  their  own  charges 
for  business  done  for  their  client  in  respect 
of  the  mortgage  to  him. 

In  trover  by  the  wife  against  defendants 
for  the  deeds.  Held, 

(1.)  That  the  deliveiy  of  the  deeds  by  A. 
to  the  husband  was  a  rightful  delivery,  and 
enured  to  the  benefit  of  the  hui^iand  and 
wife  during  their  jouit  lives,  and  afterwards 
of  the  wife  as  appointee  under  the  power. 

(3.)  That  the  wife  was  entitled  to  hold 
the  deeds  as  against  the  mortgagee  in  fee, 
having  an  interest  in  them  in  respect  of  her 
equi^  of  redemption,  no  mention  being  made 
of  them  in  the  conveyance  in  fee,  and  the 
deeds  never  having  been  handed  over  to  the 
mortgagee  in  fee. 

(3.)  That,  even  if  this  were  not  so,  Ae 
defendants  could  not  set  up  the  right  of  the 
mortgagee  in  fee. 

(4.)  That  the  action  lay  against  the  de* 
fendants,  though  they  held  the  deeds  only  as 
solicitors. 

(6.)  That  the  demand,  accompanied  by 
an  offer  to  pay,  was  sufficient,  though  plain- 
tiff at  the  same  time  denied  her  liabili^. 

(6.)  That  the  refusal  to  give  up  the  deeds 
except  on  condition,  which  defendants  had 
no  right  to  impose,  that  their  charges  in  re- 
spect of  business  done  for  their  own  client 
should  be  paid,  was  evidence  of  a  oonveraoo. 
Davies  y.  Vernon^  443. 

3.  Given  up  to  tenant  for  life,  accrue  to 
benefit  of  him  and  remaim^rman,  443;> 
Ante,  1. 

S.  Stranger  may  not  set  up  jus  tertii,  443L 
Ante,  1. 

4.  Effiict  of  not  mentioning  them  in  canvef- 
ance,  443.    Ant^  1. 

£.  fjonrenum  by  refusing  to  deliver,  443. 
Ante,  1. 
I     6.  Duress  o^  376.    Attobvbt,  VL  1. 

DEFENCE. 

L  Right  to  opportuni^  of. 
Removal  from  office  without  hearing,  681 

ScHOOtilfASTER. 
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1.  By  plea   or  by  motioii,  687.      Scimi 

Facias,  L  I. 
8.  By  plea  or  by  croai  actioii,  989.   Slats, 

LI. 
m.  What  u  a  defence. 

What  defence  open  in  debt  on  decree  of 

colonial   court,  288.      Foaaiev    Judo- 

MltlST,  IL 

DEFENDANT. 

Judgment   non   obitante  Teiedicto   for,  682. 
ScHooLXASTam. 


in 


DELAY, 
execution 


of  writ,  468. 


L  Of    sheriff 
Sasmirp,  L 
n.  In   applicatioa   fi»r   disoontinnance, 

FlSB. 


DELIVERY. 

L  Of  goods,  234.    Yximoas,  IV.  1. 
IL  In  pleading. 

Allegation  of,  in  detinue,  not  traTemble, 
423.     DaTiirux. 

DEMAND. 

To  ground  action  of  trover,  443.  Dud,  m.  1, 
769.    TaoYia,  IL  2. 

DEMISE. 
CoPTHOLB.  LAVBLoan  AimTiirAirT.  LaAsx. 

DEMURRER. 

L  What  defects  available  on. 

Invalidity  of  writ,  on  demurrer  to  traverse  of 
return,  898.    Maitoaxus,  IV.  1. 
n.  Costs  o(,  notwithstanding  discontinuance, 

383.    FAia,  L 
HL  Admission  by,  773.    Plxadiito,  VIL  I. 

DETINUE. 

Pleading. 

In  a  declaration  in  detinue,  laying  the 
property  in  the  plaintiff,  the  common  aver- 
ment, that  plaintiff  delivered  the  chattel  to 
defendant  to  be  re-delivered  on  request,  is 
not  material  or  traversable.  Whtfeheadv. 
Harrison^  423. 


life,  and,  if  A.  died  befere  W.,  to  permit  W. 
to  enjoy  the  lands  for  her  life :  and,  after  the 
deaths  of  A.  and  W.,  devisor  gave  and  de- 
vised the  lands  to  the  heirs  male  of  A.,  re- 
mainder over. 

A.  and  W.  both  survived  the  devisor.  A. 
survived  W.,  and,  after  W.'s  death,  suffered 
a  common  recovery. 

Held  that,  assuming  L.  to  have  had  a 
legal  estate  during  W.*s  life,  A.  was  legal 
tenant  in  tail  male  after  W.'s  death,  and  that 
the  reooveiy  barred  the  estate  tail  and  re* 
maindem    Adanu  v.  Ada/na,  860. 

DISCHARGE. 

L  By  supersedeas  for  not  proceeding  to  execo* 
tion,  644.    AaaxsT,  L 
606.   n.  From  execution. 

Discharge  of  wife,  269.  Baeoit  akd  Fxj», 
VL 
m.  By  Insohrent  Debtors'  Court:  remedy  by 
distress  how  affected,  944.    DiSTaxss,  II.  2. 

DISCONTINUANCE. 

L  Refused  after  general  verdict,  606.    Fisr. 
IL  Refused  on  account  of  delay  in  application, 

606.    Fish. 
in.  Costs  on,  383.    Faie,  L 

DISCRETION. 
L  Generally. 

1.  What  it  is,  682,  700.    ScaooLXASTsm. 

2.  Where  a  charter  gives  an  absolute  dia* 
aretion,  a  by-law  limiting  it  is  void,  688 
ScaooLXASTxa. 

n.  Exercise  o£ 

A  travemble  feet :  evidence  o£    Regina-^ 
Governors  of  Darlington  School,  696. 

DISMISSAL. 
Without  hearing,  under  charter  power,  688. 

ScUOOLXASTXa. 


DEVISE. 
L  To    person  unknown,  631.       Copthold, 

m.  1. 

XL  Effect  of  non-claim  by  devisee,  631.  Copt- 

•  aoLD,  IIL  1. 

m.  Leasing  powers,  208,  238.    Lxask,  L 

IV.  Legal  estate. 

When  executed  in  cestui  que  trusts 

Lands  were  devised  (before  stat  7  W.  4, 
Sl  1  Vict  c  26,)  to  L.  and  his  heirs,  in  trust 
to  permit  and  suffer  A.  to  take  the  rents  and 
pm^tB  during  A.'s  life,  **  with  this  proviso,  to 
pay**  W.  out  of  the  same  an  annuity  for  her 

VOL.  VI.  75 


DISPENSATION. 

By  conduct,  963.    LAanLoan  aivd  Txvaxt 
V.3. 

DISTRESS.. 
L  Exemptions. 
Goods  in  hands  of  a  commission  agent  fti 

sale. 

To  a  plea  in  trover  fer  a  carriage,  alleging 
that  it  was  taken  on  the  premises  of  B.  as  a 
distress  for  rent  due  from  him,  plaintiff  re* 
plied  that  B.  was  a  coachmaker  and  a  com* 
mission  agent  for  the  sale  of  carriages,  and 
exercised  that  tnule  on.  the  said  premisea 
and  was  employed  by  plaintifl^  in  the  way 
of  his  said  trade  and  businesB,  fer  certain 
commission,  to  expose-  fbr  sale  and  sell  tha 
carriage  on  the  said  preraiees,  and  plaintiff 
had  delivered  the  carriage  to  B.  for  the  pur^ 
pose  that  he  might  diere  expose  ibr  sale  and 
sell  the  same  for  plaintiff  in  the  way  of  hta 
said  trad^  and'  biisiiiesat  fer  certain  comttii* 

3B;2 
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mtn,  and.  B.  had  Um  aune  ondie  premisos 
,&r  that  puipcwe,  and  the  same  remained 
.thereon  to  be  managed,  and  dealt  with,  aold 
,and  exposed  for  sale,  at  aforesaid,  in  the 
way  of  B.*8  said  trade  and  btuinesB,  and  not 
«therwisei  until  the  time  of  the  distrpwii. 

Held,  that  goods  in  the  hands  of  a  com- 
mission agent  -for  sale  in  the  way  of  his 
^business  an  exempted  from  distress;  and, 
(on  special  demurrer,)  that  the  exemption 
was  here  sufficiently  pleaded.    Findon  ▼. 
'itMrfirm,89l. 
n.  For  rent. 

1.  What  is  a  rent  certain. 

The  proprietor  of  a  house  and  of  a  marl 
.|nt  and  brick  mine  demised  the  house,  by 
unwritten    agreement,  to   D.  from   a  day 
named ;  and  it  was  at  the  same  time  agreed 
between  them,  without  writing,  that  D.  should 
'  take  the  marl  pit  and  the  brick  mine,  and 
.  diould  pay  quarterly,  at  the  usual  quarter 
days,  9d*  per  solid  yard  for  all  the  marl  that 
he  got,  and  1«.  Sd,  per  thousand  lor  all  the 
bricks  that  he  made.    D.  took  the  mari  and 
made  bricks  accordingly,  and  paid  the  stipu- 
lated sums  for  a  tinu; ,  but  they  afterwaLids 
*  fell  into  arrear. 

Hdd,  that  the  acrcement  for  the  mail  pit 
and  brick  mine  was  a  demise  of  the  land 
from  year  to  year,  at  a  rent  capable  of  being 
ascertained  with  certainty,  and  Sox  which, 
therefore,  the  lessor  might  distmin.  Daniel 
▼•  Grade,  145. 
.  %m  Eflect  of  proceedings  in  insolvency. 

It  is  no  objection  to  a  distress  for  rent  that 
the  tenant,  after  it  became  due,  petitioned 
"the  Insolvent  Debtors'  Court  under  stat 
1  &  S  Vict.  c.  1 10,  inserted  the  rent  in  his 
schedule  as  a  debt,  was  opposed  in  respect 
of  it  by  the  landlord,  and  obtained  his  dis- 
charge. PkUlipg  V,  Shervill,  9U. 
8.  Pleading :  traverse  of  the  tenancy. 

Dedaration   in  case  alleged,  in  all    the 
counts^  that  plaintiff  held  a  messuage  and 
-pmnises,  wkh  the  appuitenances,  as  tenant 
thereof  to  defendant  at  a  rent  therefore  pay- 
able by  plaintiff  to  defendant ;  and  it  com- 
plained, in  the  first  count,  that  defendant 
,  took  plaintiff's  goods  as  and  fer  a  distress  for 
alleged  arrears  of  the  said  rent,  whereas  no 
.  .sent  was  due ;  in  the  second  count,  df  an  ex- 
,  cessive  distress  for  arrears  of  rent  claimed  to 
be  due  for  the  said  tenements ;  in  the  third 
count,  of  an  irregular  sale  of  goods  seized 
.as  a  distress  for  alleged  arrears  of  the  said 
rent. 

Defendant,  as  to  all  the  counts,  traversed 
,  the  holding  modo  et  fbrmi.  Held: 

(1.)  That  the  traverse  was  not  immaterial; 

(2.)  That  it  was  not  too  large,  as  putting 

.   ID  issue,  the  tenancy  of  all  the  premises  men- 

•   tioned  m  the  several  counts.  Yaieayr.  Tearle, 

.;  W2. 

^  i,  Bemedy :  trespan  or  case,  282,   Ant^,  3. 


IJL  Poundage. 
Action  for  extortion:   ▼emua: 
100.    Statitti,  V.  1. 

DIViaiBILITT. 
Of  sale  of  goods,  370.    FiAmr  Facias,  IT.  1. 

DOCKET. 
Striking.    BAWKmupTh 

DRAMATIC  PROPERTY 

Sum  recovered  for  performance  without  em^ 
sent  of  author,  678.    Debt,  L  1. 

DURESS. 

ft 

L  Voluntary  compromiae  of  prosecntkiD. 
When  it  is  not,  464.    Pooa,  XXVIIL 
VL  Of  goods. 
Assumpsit  for  money  extorted  under  eoloBr 
of  lien  on  title  deeds,  276.    ATTOaim, 
VLl. 
w  DUTY. 

I.  Breach  of. 

1.  What  omission  is,  468.    SaamTFF,  L 

2.  Measure  of  damages,  468.    SjixmirTi  \ 
n.  Revenue. 

On  legacies,  657,    Lxgact, 


EASEMENT. 

Proof  larger  than  allegation,  when  not  a  nri- 
anoe,  904.    Wat,  IV, 

BISECTION, 

I.  By  voting  papersi 

Presding   officer    must  derive   infonnatioo 
from  them  alone,  666.  Statcts*  "KUL  1. 
IL  Of  course  to  be  adopted. 

1.  Of  jurisdiction,  by  takini^  part  in  the  pro- 
ceeding, 349.    Pooa,XXV.  2. 

2.  To  remove  application  firom  petty  sfwinnf 
to  quarter  sessions,  266.    Poon,  XXV.  1. 

ENTRY, 

L  Of  appeal,  168.    Pooa,  XXm.  1. 
IL  In  evidence.    Evidinck,  VIIL 
IIL  For  breach  of  condition,  107, 1 1 5  n.  Post, 
VL    953.    LAHDi.oaD  axo  TaKAsrr,  V.  3. 

EQUITABLE  ESTATE. 
Page  443.    Dxsd,  IIL  1.    860.  Dsriti,  IT. 

EQUITY. 

Action  of  debt,  when  maintainaMe  en  dsosa 
in    colonial   court,  288.    Foaaiax  Jvm- 

MXHT,  IL 

w  ERROR. 

I.  In  civil  cases. 

1.  When  the  only  mode  of  iwwMig  oiii> 
'    faiwry,  666.    Ovtlawbt,  L 

2.  Costs  in. 

3.  In  quo  wamnto^  668.  Statvtb,  XULl 
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n.  In  erimiiial 
What  objection  to  be  raised   under,  620. 

IVDICTXIHT,  H,  1. 

ESTATE. 
htgd  wad  e^aifcaUe,  860.    Dstisb»  IV. 

ESTOPPEL. 
L.  Bj  oondnct 
By  aoquiefldng  in  imperfect  performanoe  of 
covenant,  753.  Lavdloro  akoTisaitt, 
V.3. 
EL  By  notice. 
Tile  notice  wbich  parties  to  a  deed  hare, 
that  it  is  an  act  of  bankruptcy,  20.  Baitk- 
nuFT,  in. 
QL  Parties  and  privies. 

1.  Awignees  when  estopped  from  impeach- 
ing the  bankrupt's  illegal  composition, 
414.     Bastkrupt,  V.  1. 

2.  Of  party  in  pari  delicto,  464.  Pooa, 
XXVDL 

ly.  What  it  cannot  effect 

]«  A  person  not  the  drawee  putting  his  name 
to  an  acceptance  cannot  be  sued  as  ac- 
ceptor, 16.    Bills,  IV. 

2.  When  it  does  not  operate  as  such  as  to 
collateral  purposes,  20.    Bastkbuft,  IIL 

EVIDENCE. 
L  Buiden  of  prooC 

*  1.  That  action  was  not  commenced  befim 

cause  of  action  accrued,  498.  AeTio3i,IV. 

2.  Appellants  relying  on  a  subsequent  settle- 
ment must  prove  it,  though  set  forth  in 
the  examination,  567.    Poor,  XX.  1. 

8.  To  rebutmatemal  settlement,  801.  Poor, 
XV. 
II.  Extrinsae. 

To  explain  deeds,  514.  8urxtt,549.  Poor, 

xnL  1. 

*IIL  Admissions  and  declarations. 

By  co-conspirator  not  on  his  trial,  when  not 
admiMsible,  126.    Covspiract,  L  1. 

IV.  Admission:  by  use  of  documents. 

•  The  statements  in  removal  examinatioiisare 

not  admissions  by  the  nspondenfei^  567. 
Poor,  XX.  1. 

V.  Documentary:   documents  required  to  be 

filed. 
'  Proceedings  in  bankruptqr»  414.     Bark- 

RUFT,  V.  1. 
VL  Documentary:  writs. 
Of  fi.  ia.  when  sufficient  evidence  of  sheriff's 
authority,  166.    Niw  Trial,  IL 
VIL  Documentary:  books. 

1.  Of  co-conspirator,   126.     Corsfiraot, 

I.  1. 
8.  Of  town    council,  433.      Masdamits, 
IV.2. 
VnL  Documentary:  entries. 

By  oo-eonspirator,  126.    CoItsfiract,  L  1. 
Dr.  Recitals. 
In  document  put  in  evidence  by  oppoftte 
ynity,  106.    Nbw  Tmax,  IZ 


X.  Acta  aad  statements  of  a  tfaiid  petton. 
By  co-coni^rator  in  pumanoe  of  the  ooo- 
spiney,  admissible :  not  in  pursuance  of 
the  conspiracy,  not  admissihle,  126.  Cov« 

SFIRACT,  L  1. 

XL  Of  particular  frets. 

1.  Of  authority  of  sheriff  to  seise  under  judg- 
ment, 166.    New  TaiAL,  IL 

2.  Ofwhatsn  usual  oovenanfei^  208.  LsAai, 
LI. 

3.  Of  idaoe  of  birtii,  801.    Poor,  XV. 
XIL  Ellect  sometinMS  given  to  it  on  motion 

for  new  trial,  though  overlookad  on  the  trial, 
166.    NawTaiAL,IL 
XnL  Variance.    Variakcx. 

EXAMINATION. 

L  Heading,  118.    Poor,  X VIL 
IL  Jurat,  119.    Poor,  XVIL 
III.  Of  wife,  as  to  conreyanoe  by  her,  81 1. 
Baror  aitd  Fxxi,  IL 

EXCEPTION. 
L  In  lease :  exception  out  of  exception,  828. 

HlORWAT,  V.  1. 

IL  Bill  of  exceptions.    Bill  or  Exgxftiovs. 

EXCISE. 

L  CommiBsionerw  ol 

Whether  mandamus  lies  to  them  to  gprant  a 

permit    Regina  ▼.  The  Commiuionart 

of  Exeise^dSl  TL 
n.  Spirits. 

1.  Importation  from  the  Channel  Islands. 

Although  stats  dc  4  W.  4,  c  52,  ii  40, 
in  general  terms  authorizes  importing  into 
the  United  Kingdom  any  goods  of  the  pro- 
duce or  manufacture  of  Guernsey,  Jersey, 
dec,  from  the  said  islands  on  payment  of  the 
countervailing  duties,  such  goods  are  never- 
theless subject  in  this  country  to  the  internal 
regulations  and  restraints  which  may  be 
imposed  by  the  Commissionera  of  Excise 
under  sect  52,  so  fitf  as  the  same  will  apply 
to  imported  goods. 

And  the  Commissbnera  of  Excise  having 
made  an  order  that  manufiu3tund  qiirits  of 
the  Channel  Islands  of  the  denominatioB  ol 
British  brandy  or  British  compounds,  (do- 
fined  by  Stat  6  G.  4,  c  80,  ii  101,  and 
5  Vict  c.  25,  s.  6,)  shoukl  not  be  admitted 
by  permit  into  the  stocks  of  rectifien  and 
dealen  in  the  United  Kingdom,  but  that  plain 
spirits,  certified  to  be  the  produce  and  roanu- 
fiicture  of  those  islands,  might  be  so  admiltod^: 
subject  to  all  the  regulations  afoting  British 
plain  spirits,  care  being  taken  that,  under 
this  order,  no  rectified  or  colouied  or  oouk 
pounded  spirilB  shouU  be  admitted. 

IkitL  tfant  the  commissionen  mid^t  legally 
refuse  to  grant  permits  for  the  delivery  to  a 
dealer  ia  London  of  spnrilB  imparted  horn 
Jeney,  oB  si^Mt  nolM»  whisK  ^ 'Mt  #001- 
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dently  desoihe  tbe  ipirits  to  thow  thai  they 
were  adoiiaflible  under  the  onler. 

Although,  on  ^>plication  for  a  mandamui 
•t  was  stated  on  afiidaYit  that  the  spirits 
were  in  fiict  made  of  materials  the  growth, 
produce  and  manu&cture  of  Jersey  and  of 
the  United  Kingdom;  that  the  countervailing 
duty  had  been  paid ;  and  that  delivery  war- 
nuits  from  the  proper  officer  of  the  customs 
had  been  lodged  at  the  permit  office.  lUgina 
V.  The  Commianonen  of  Exdae^  970. 

See  Stat  8  dc  9  Vict  c.  84,  s.  3,  and 
8  dc  9  Viet  c.  86,  ss.  42,  65. 
2.  Request  note,  what  it  ought  to  specify, 

975.    Ante,  1. 

EXCUSE. 

Compulsoiy  operation  of  statute,  107,  115  n. 
Poor,  VL 

EXECUTION. 

L  For  balance  of  costs,  383.    Faim,  L 

II.  Liability  of  sheriff  for  unnecessary  delay, 

408.    Suiairr,  I. 
nL  Supersedeas  for  not  proceeding  to,  544. 

Arrest,  I. 

IV.  Fieri  Adas.    Ft iri  Facias. 

V.  Capias  ad  aatisfociendum.  Cafias  as 
Satisfaciiitdum. 

VI.  Remedy  for  illegaL 

What  costs  not  recoverable  as  damages, 
928.    Trispass,  V. 
Vn.  Of  power,  208,  228.    Lsass,  1. 

EXECUTORS  AND  ADMINISTRA- 

TORS. 

I.  Effect  of  grant  of  administration  to  an  out- 
Law,  667.     Outlawry,  IL 

IL  Administrator  of  wife,  husband  surviving, 
937.    Barost  and  Fsms,  III.  2. 

ip.  Compromise  between  next  of  kin  and  re- 
sictuary  legatee :  effect  as  to  legacy  duties, 
657.    Lkoact. 

EXEMPTION. 

I.  -From  toll,  stallage,  dcc^  how  claimed,  31. 

Market,  I.  I. 
n.  From  distress,  891.    Distrxss,  I. 

EXHIBIT. 

'Cannot  supply  defect  in  jurat  of  affidavit,  628. 
AvriDAViT,  L  1. 

EXTORTION. 

L  >What  is. 

Voluntary  payment   on   compromise  of 
prosecution,  is  not,  464.    Poor,  XXVm. 
n.  Remedy  for. 

1.  Debt   for  exacting  excessive    poundage 
on   distress:   venues    declaration,    100. 
8TATrTE,«y.  I. 
■  3;  Assumpsit  for   money   extorted   under 
colour  oif  lien,  -976.    ArromirsT,  V.  1. 


FAIR. 

I.  Custom  to  erect  booths  in 
able. 

The  council  of  a  borough  made  the  faUoiv- 
ing  by-law,  by  virtue  of  a  charter  empowei^ 
ing  them  to inake  by-laws^ and  of  8tat5dc6 
W.  4,  c.  76.  s.  90. 

That  no  perron  should  erect  any  booth  fir 
the  purpose  of  any  show  or  public  entertain- 
ment in  any  public  place  within  the  borougli 
without  license  fiom  the  mayor,  which 
license  should  not  be  given  at  or  for  any 
other  time  than  during  the  annual  hin  tf 
three  inhabttsnt  householders,  residing  within 
one  hundred  yards  of  the  place  intended  to 
be  used,  should  have  previously  memorisliied 
the  mayor  in  writing  to  vrithhoU  such 
license :  and  that  any  such  license  given  at 
or  for  any  odier  time  than  during  the  sud 
foirs  should  be  revoked  by  the  mayor  snd 
become  void,  if  and  so  soon  as  three  inhabit- 
ant  householdere  residing  within  one  hnn- 
dred  yards,  dec,  should  memorialiie  the 
mayor  in  writing  to  revoke  the  same ;  such 
last  mentioned  memorial  to  be  presented 
within  forty-eight  hours  after  the  buikling 
of  such  booth  should  have  been  eommenced, 
and  the  revocation  to  be  notified  forthwith 
to  the  party  employed  or  interested  in  the 
building :  and  any  person  erecting  or  ocn- 
tinuing  a  booth  in  contraventioo  of  the  bj- 
law,  to  forfeit  a  sum  not  exceeding  bL 

Held,  an  unreasonable  by-law,  and  wholly 
void,  though  duly  published  and  notified  tot 
secretary  of  slato  and  not  diaallowod. 

To  a  count  in  trespass  for  bieaking  dowa 
and  removing  plaintiff^s  booth,  defimdsnt 
pleaded  that,  bdbre  and  at  the  time  when, 
&C.,  there  was  a  public  highway,  tknu^ 
over  and  o^fi^  o  cfose  called  A^  for  all  the' 
liege  subjects,  dec. ;  and  that  the  booth  hsd 
been  and  was  vrrongfully  erected  and  stand- 
ing tVi  and  aeroee  the  taid  AiJgAtooy,  and 
obstructing  the  same,  wherefore  defendsB^ 
being  a  liege  subject,  dec,  and  haviqg  ooes- 
sion  to  use  the  said  highway,  committed  die 
*  alleged  tregpassea,  in  order  to  reuMive  the  oi^ 
straction.  Replication :  That  the  said  doM 
is  in  the  borough  of  B.,  which  is  an  imae- 
morial  borough,  and  that  an  immemorial  frir 
for  the  sale  of  all  kinds  of  goods  was,  fiv 
three  vreeks  from  a  certain  day  in  eveiy  yetf , 
holden  in  the  «dd  dose,  that  is  to  ssy  oo 
certain  parts  thereof  used  for  that  poipos, 
but  kmring  open  a  euffiekiU  part  of  ike 
said  elote^  and  alao  of  the  said  hipmeoy, 
fir  the  aubfeetef  Jjre^to  go,reiurmf  pamtA^-* 
in  and  along  the  aameh^watf.  And  thst 
there  was  an  immemorial  eostom  in  the  aid 
boraogh,  that  evexy  lioge  subject  using  ^ 
trade  of  a  victualler,  hath  during  the  asid 
fotn  been  used,  dfcc,  for  the  poipoee  of  ctfiy* 
ing  on  his  Mid  trade,  to  enter  vftm  any  ptft 
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of  the  nid  ciMe  lued  for  the  pmpote  of  lueh 
fiur»  but  lemmg  m  aforoiiil,  And,  for  carry- 
ing on  his  nid  trade,  to  erect  a  booth  there, 
and  to  continoe  euch  booth  until  a  rcaaon- 
.  able  tune  after  the  end  of  such  fiur,  paying  a 
reasonable  oompeneation  to  the  owner  of  the 
■oiL  And  that  plaintifli  being  a  liege  aub- 
ject  and  a  Tictualler,  did,  during  such  foir, 
erbct  his  said  booth  on  one  of  the  parti  of 
the  said  close  then  and  theietofore  used  for 
the  fiur,  (leaving  as  aforosaid,)  according  to 
the  custom,  and  continued  suJch  booth  there 
till  defendant,  during  the  fiur,  committed  the 
trespassesa 

Htldj  on  demurrer,  that  the  custom  was 
reasonable,  for  that  a  highway  might  hare 
been  granted  before  legal  memory,  subject, 
in  parts,  to  interruption  for  a  beneficial  pub- 
lic purpose  and  for  a  limited  time. 

And  that  the  plaintiff  was  right  in  reply- 
ing specially  as  above,  and  could  not  have 
tiaveraed  the  existence  of  a  highway  over 
the  locus  in  quo^  because,  consistently  vrith 
the  custom,  that  spot  might  sometimes  be 
UMd  as  a  highway  and  sometimes  not,  and 
it  did  not,  by  temporary  occupation  under 
the  custom,  cease  to  be  a  highway. 

Issues  being  joined  in  law  and  in  fact,  the 
plaintiff  After  judgment  against  him  on  the 
former,  the  Utter  being  untried,  obtained  a 
rule  to  discontinue  on  payment  of  ooits.  On 
taxation,  the  master  made  his  allocatur  for 
the  plaintiff's  and  defendant's  costs  respect- 
ively, not  striking  a  balance.  The  phuntift) 
to  whom  the  larger  sum  was  due,  took  out 
execution  for  the  balance  between  his  costs 
and  the  defendant's. 

Hdd,  that  he  was  entitled  to  his  costs  of 
demurnr,  notwithstanding  the  discontinu- 
ance.   And 

The  court  refused,  on  motion,  to  set  aside 

the  execution  as   irregulariy  issued   for  a 

Inlanoe  instead  of  the  gross  sum  awarded  for 

coit^     Edtvard  v.  Bidlock,  383. 

IL  By-law  lestrieting,  when  bad,  383.  Ante,  L 

in.  Pleading,  383.    Ante,  L 

FEIGNED  ISSUE. 

Taxation  <^  coits  where  there  are  several  issues 
found  for  different  parties,  252.  Costs,  V.  3. 

FEME  COVERT. 

BaBOX  AlTD  FiXI. 

FENCES. 

L  Trespass  for  cutting,  323.   Hiohwat,  V.  1. 
IL  Repairs  of,  323.    Hiobwat,  V.  1. 

FER.e  NATUR.«. 
Fkge  608.    Fisu. 

FIAT. 
In  hanknylry.    Basksuft. 


FIERI  FACIA& 

I.  Assignment  under. 

When  asognee  has  notice  of  an  act  of 

bankruptcy,  before  or  after  the  seizure,  20 

Bastkhupt,  IIL 
IL  Sale  under. 

1.  DivisibiUty  o(  370.    Post,  IV.  I. 

2.  Enough  must  be  sold  and  no  more,  370. 
Post,  IV.  1. 

IIL  Trespass  for  seizaie  under. 

1.  Fraudulent  assignment,  how  for  a  defence, 
166.    Niw  Trial,  IL 

2.  Sheriff)  writ  when  a  sufficient  authority 
for,  166.    Nsw  TaiAL,  IL 

3.  Recital  of  writ  in  warrant,  when  some 
evidence  of  writ,  166.    Nsw  Tbial,  IL 

4^  Against  plaintiff's  attorney,  174.     Da- 

MAOIS,  IV. 

6.  Whether  judgment  may  be  given  in  evi- 
dence under  general  isMie,  174.  Daxaoss, 
IV. 

6.  Repayment  of  proceeds  not  admiesible 
under  general  issue,  174.    Daxaobs,  IV. 

7.  Coats  of  setting  aside  the  judgment  as 
illegal,  not  recoverable  as  damages,  928. 
TassrAss,  V. 

IV.  Trover  for  seizure  and  sale  under. 

1.  For  selling  more  than  sufficient  to  satisfy 

the  execution. 

Trover  against  sheriff  for  goods  particu- 
larly described  in  the  declaration.  Plea,  that 
defendant  seized  and  sold  the  goods  under  a 
fi.  fe.,  at  the  suit  of  J.  Replication,  that  the 
conversion  complained  of  in  the  declaration 
is  not  the  seizing  and  taking  of  the  goods  in 
the  plea  mentioned  under  the  said  writ,  ani 
that  plaintiffi  sue,  not  in  respect  of  such 
seizing  and  taking,  nor  of  goods  seized,  taken 
and  sold  under  the  said  writ,  but  for  that 
plaintiffs  were  lawfully  pasaeased  of  the  goods 
in  the  declaration  mentioirid  which  were 
other  than  and  different  from  the  goods 
seized,  dec,  by  defendant^  under  J.'s  writ, 
and  that  defendants  canveivsd  and  disposed 
of  the  said  goods  in  the  declaration  men- 
tioned, dec    Plea,  Not  guilty. 

It  was  proved  that  the  sheriff  received  J.'s 
writ,  and  seized  under  it  goods  of  the  debtor, 
including  those  claimed  in  the  action  of 
trover:  he  then  received  a  writ  at  the  suit  of 
C,  which  afterwards  proved  invalid.  Aftier 
receiving  the  seconi  writ  he  sold  the  goods 
on  two  successive  diys.  The  first  day's  sale 
produced  enough  ta  satisfy  J.'s  writ :  the  atv 
tton  of  trover  was  brought  by  the  assignees 
of  the  debtor,  (who  had  become  bankrupt, ) 
for  the  goods  soU  after  J.'s  execution  was 
■Btisfied. 

HM,  that  the  sale  was  not  to  be  con- 
sidered eotiro  and  indivirible ;  but  that  the 
sheriff,  after  selling  enough  to  satiify  the  fint 
writ,  was  liable  in  trover  for  the  goods  sok! 
beyond  that  amounL 
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And  that  phintiHi  wete  light  in  new  as- 
signing, and  ought  not  to  have  pleaded  a 
mere  tmverae  of  the  allegation  that  the  goods 
were  sold  under  J.*s  writ 

A  sherifi)  after  selling  enough,  to  satisfy 
an  execution,  ii  not  justified  in  selling  more 
on  the  supposition  that,  by  accident  lor 
which  he  is  not  answerable,  the  amount 
lened  may  become  insufficient  Akbtd  ▼. 
Constabkf  370. 

2.  New  assignment,  370.    Antd,  1. 

FINAL  JUDGMENT. 

JcTVOKBirT. 

FiNALrry. 

Of  award,  837.    AaaiTRATioK,  YL 

FIRE. 

Bleach  of  covenant  to  insure,  953.  LAirsLoaD 
AVD  TaiTAirr,  V.  3. 

FISH. 

Rednction  into  possession. 

Plaintifi)  while  fishing  for  pilchaids,  had 
nearly  enoompasKd  the  fish  with  a  net ;  but 
defendant,  by  rowing  his  boat  to  the  opening, 
disturbed  the  fish  and  prevented  the  capture. 
Plaintiff  brought  trespass ;  and  issues  being 
joined,  1,  on  plaintiff's  possesmon  of  the 
fish :  3.  on  the  fi^h  being  plaintiff's,  in  man- 
ner, dec :  Held,  that  he  was  not  entitled  to 
recover;  no  special  custom  of  the  fishery 
being  proved. 

In  ordinary  cases  the  court  will  not  giant 
leave  to  a  plauitiff  to  discontinue,  where  a 
veidiet  has  been  found  against  him  and  is 
not  special.  Assuming  that  under  peculiar 
circumstances  the  court  would  grant  such 
leave,  they  will  not  do  so  if  there  has  been  a 
delay,  not  sufficiently  accounted  for.  As 
where  a  verdict  for  plaintiff  was  set  aside  on 
motion  in  Hilary  term,  and  the  verdict 
entered  for  defendant  and  the  plaintiff  moved 
in  Trinity  term  to  discontinue,  without  any 
explanatory  afiSdavit  Young  v.  Hieheru, 
606. 

FRANCE. 

Delivery  over  of  prisoners  charged  with  crimes 
committed  there,  481.    Habeas  Coupcs,  I. 

FRAUD. 

L  Aaagnment  of  goods  in  fraud  of  creditors. 

AsmojrxBXT,  I. 
n.  How  impeadied. 

1.  Who  may  allege,  166.   Nkw  Trial,  II. 

3.  By  plea,  687.    Scire  Facias,  L  1. 

3.  In  a  judgment,  whether  impeachable  on 
motion.  587.    Scias  Facias,  L  1. 

FOREIGN  JUDaMENT. 
I.  Presumption. 
That  right  hasbeendone  in  the  Ibreign court, 
888.    Post,  II. 


n.  Debt  OB. 
On  decree  of  ookMual  oo«K  of  wpHj  erin- 

ing  payment  of  money. 

Declaration  in  debt  chaiged  that  defend* 
ant  was  indebted  to  pkuiHiff  in  8883J1,  bj 
virtue  of  a  decree  and  sentenoe  of  the 
Supreme  Court  of  Newfoundland,  (erttb 
lished  by  stat  5  G.  4,  e.  67,)  in  a  cause  on 
the  equity  side  of  ttw  said  ceoit,  whoein  the 
DOW  plaintiff  and  othevs  weiis  ptsintiffi,  an! 
the  now  defendant  was  defendant,  by  whidi 
decree  it  was  ordered  that  defendant  should 
pay  plaintiff  the  said  sum. 

(I.)  Plea,  that  the  decree  was  msds  b 
respect  of  mattere  of  trust  and  execulonbip 
accounts^  not  cognisable  in  a  oowt  of  kw. 
Hiid,  bad,  debt  being  maintainable  at  hw 
on  a  decree  of  a  coloniai  court  of  tqmtf 
simply  ascertaining  a  balance  and  ordering 
payment  by  defendant  to  plaintifll 

(3.)  Plea,  that  plaintiff  sued  in  die 
Supreme  Court  as  widow  of  H.  in  right  of 
H.  without  showing  any  right  of  represeata- 
tion  to  warrant  such  suit,  and  that  the  deeree 
was  made  on  matter  of  complaint  soldy  in 
right  of  H.  Held  bad,  because  whatofer 
constituted  a  defence  in  that  comt  ought  to 
have  been  there  relied  on ;  and  because  this 
court  would  assume  that  right  had  been  doos 
there,  unless  something  appeared  to  have 
been  done  repugnant  to  natural  justice. 

3.  Ple«ii  showing  a  set-off  for  debti  fitta 
Hn  or  hb  estate,  to  defendant  Md  btd, 
because  the  phiintiff  sued  in  her  owa  right, 
in  this  e.4uit  and  the  defence,  if  availabis  at 
all,  was  one  which  ought  to  have  been  aiide 
in  the  Supreme  Court  Hendenon  v.  Hoh 
dtnofij  388. 
IlL  What  may  be  pleaded  in  answer  Uk 
Not  defences  available  in  the  feceign  oovt, 

388.    Ant^,IL 

PORFEITURB 

L  Statutory. 

When  available  only  in  t!;e  vsaanai  poinlid 

out  by  the  statute,  4i4.  BAaKmcrr,V.l. 

n.  Of  petitioning  creditor.'s  debt,  414.    Bask* 

nuPT,  V.  1, 
m.  By  breach  of  customs. 

1.  Who  may  take  advantage  o(  438.  Cerr* 

HOLIl,  V. 

3.  Waiver  by  lord,  535.  CovraoLV,  VILl. 
IV.  By  insuring  in  single  name  instead  of  ia 
joint  names,  953.   LAsraLoan  a vo  Ts^f  urt 
V.  3. 

FORM  OF  ACTION. 

ACTIOX. 


GAME. 

I.  Offences  in  respect  of:  Ibrm  of  oMiridion. 
Sut  9  G.  4,  c.  69,  s.  1,  gives  a  wamauj 
conviction,  if  any  person  *  shall  lij  night  a» 
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hwlbn^r  enter  or  be  in  any  lend,  wlietfier 
open  or  enoloiied,  with  any  gun,"  dec  "  ^ 
the  purpoee  of  taking  or  dertroying  game.** 

A  conviction  set  Ibrth  that  C.  did,  by 
night,  <*unlawiully  enter  certain  endoaed 
land,"  **  with  a  net  for  the  purpoie  of  taking 
game,  to  wit  partridges  and  pheasants,  con- 
trary to  the  form,**  dec. 

Held  bad,  for  not  stating  the  intent  to  be 
to  take  game  thtre^  Fkteher  ▼.  CaUhrop, 
880. 

tL  As  to  showing  the  ground  of  alleged  ille- 
gality, 880.    Ante,L 

in.  As  to  negatiring  consent  of  owner,  880. 
Ante,  I. 

GENERAL  ISSUE. 

f.  See  Plsa,  IIL 

n.  Plea  amounting  to,  355.    Liisr,  JSL 

GENERALITY. 
In  faidtctment  or  information  for  conspiracy t 

126.     CONSPIRACT,  I.  1. 

GOODS. 

L  Assignment  m  fraud  of  creditors,  166.  Niw 

Trial,  II.     174.    Damaoss,  IV. 
n.  Sale  of,  234.    YiirooaB,  IV.  1. 
HL  Duress  o^  S76.    Arroa^riT,  VL  1. 

GRANT. 

L  Of  market,  31.    Mabkit,  I  1. 

n.  To  inhabitants,  31.    Market,  L  1. 

GUARANTEE. 

L  Nature  and  consideration. 

1.  Distinction  between  a  consideration  that 
plaintiff  would  advance,  and  a  considera- 
tion that  he  would  procure  advances,  363. 
AMssTDXKirT,  n. 
3.  What  is  a  continuing  guarantee. 

'  Assumpsit  on  the   following   guarantee. 
« In  consideration  of  your  agreeing  to  supply 
goods  to  K.  at  two  months*  credit,  I  agree  to 
guarantee  his  present  or  any  future  debt  with 
yon  to  the  amount  of  60/L    Should  he  foil  to 
pay  at  the  expiration  of  the  above  credit,  I 
bind  myself  to  pay  you  within  seven  days 
from  the  date  of  receiving  notice  from  you.*' 
Held,  that  this  was  a  continuing  guarantee. 
And  that,  as  to  all  the  debts  guarantied,  it 
was  an  agreement  relating  to  the  sale  of 
goods,  within  the  exemption  in  the  Stamp 
Act,  65  G.  3,  c  184,  Sched.  Part  L  Aorsb- 
XixT.    Martin  v.  Wright,  917. 
3.  What  is  a  guarantee  relating  to  the  sale 
of  goods  only,  soasnot  to  require  a  stamp, 
917.    Antft,  2. 
n.  Pleading. 

What  ametidment  under  3  A:  4  W.  4,  c  4t, 
8.23,notwainnted,362.  AxtiroMtirT,II. 

GUERNSEY. 
Importation  of  qpirits  from  975.  Exciix,n.  1. 


HABEAS  CORPUS  AD  SUBJICIEN- 

DUM. 

I.  At  commoii  kw,  for  defoct  in  wamtnt  of 
commitment 

Under  the  Convention  Act,  6  4&  7  Vict 
c  76,  for  committing  and  delivering  up  to 
justice,  on  requisition  by  an  agent  of  the 
king  of  the  French,  persons  accusal  of  cer- 
tain crimes  done  in  France,  a  warrant  to 
detain  a  party  so  accused  **  until  he  shftU  be 
discbatgeid  by  due  course  of  law**  is  insuffi- 
cient; and  the  party  imprisoned  under  it  is 
entitled  to  his  dischaige  on  habeas  corpus. 

The  habeas  corpus  for  that  purpose  is 
claimable  at  common  law. 

On  habeas  corpus  and  motion  to  dtseharge 
from  such  imprisonment  for  an  oflence  com* 
mitted  abroad,  the  warrant  being  defective, 
the  court,  (assuming  that  they  coukl  look 
into  the  depositions  reforred  to  by  the  war- 
rant,) cannot  on  their  own  authority  remand 
the  prisoner  as  a  person  chaiged  with  a 
crime.    iBesse/,  Ex  parity  48 1 . 

n.  The  court  has  no  original  authority  td  re- 
mand on  the  ground  that  the  warrant  chitfges 
the  party  with  a  crime,  481.    Ante,  I. 

in.  Decision  of  competent  jurisdiction  not  re 
viewed  under,  649.    BASKmurT,  XIIL  1. 

HEADING. 
To  examination,  119.    Pooa,  XVIL 

HEARING. 
L  Charter   power   to   dismiss  without,    682. 

ScHOOLXASTSa. 

n.  What  refusal  of  application  is  not,  141. 
Poor,  XX  VIL 

HEIR. 

His  rights  after  seizure  quousque,  681.  Corr* 
hold,  HI.  1. 

HIGHWAY. 

L  Nature  and  incidents. 

1.  May  exist  subject .  to  custom  to  tndL 
booths  thereon  during  a  limited  time,  383. 
Fair,  L 

2.  Private  way  not  merged  in,  904.  Wat, 
1.1. 

IL  Surveyor. 
His  rights   and   liabilities  under  order  of 
justices,  323.    Post,  V.  1. 
IIL  Ratable  property. 
Such  woods  as  have  heretofora  been  usually 
rated. 

In  the  Highway  Act,  6  di  6  W.  4,  c.  50« 
s.  27,  which  directs  the  surveyor  to  rate  all 
property  then  liable  to  be  ratM  to  the  poor, 
provided  that  the  same  rate  shall  also  extend 
to  such  woods,  mines,  dtc.,  aa  have  heretofore 
been  uawdlff  rated  to  the  highways^  the 
words  <*  u^Uy  rated**  refer,  not  to  lega^ 
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latabilitj,  Sot  to  rating  in  point  of  fret,  and 
to  the  practice  of  rating  in  the  particular 
pariah,  not  in  the  country  generally. 

On  appeal  against  a  mirveyor'e  rate  on 
timber  woods,  the  sessions  found  for  the  ap- 
pellant, subject  to  a  case,  which  stated  that 
the  woods  were  not  liable  to  poor  rate :  that, 
from  1809  down  to  the  passing  of  stat  6  &  6 
W.  4,  c.  50,  they  had  not  been  rated  to  the 
highways :  and  that  timber  woods  of  a  like 
description  had  always  been  rated  to  the 
highways  in  the  majority  of  parishes  in  the 
country  and  neighbourhood,  but  in  some  they 
had  not  been  so  rated  since  1809. 

Held^  that  the  appellant's  woods  were  not 
shown  to  be  chargeable  under  sect  27. 
Pigina  V.  Jio8e,  163. 

IV.  Enforcement  of  repair. 
Costs  of  prosecution. 

Under  stat  5  &  6  W.  4,  c.  50,  ii  95,  the 
judge  has  no  power  to  direct  the  costs  of  an 
indictment  for  non-repair  of  a  road,  preferred 
by  the  direction  of  justices,  to  be  paid  out  of 
the  highway  rate,  except  where  there  is  a 
highway,  and  the  liability  to  repair  it  is  in 
dispute. 

Therefore,  where  defendants  had  been  ac- 
quitted on  the  sole  ground  that  the  road  in 
question  was  not  a  highway,  and  the  judge 
certified  for  costs  under  this  section,  this 
court  set  the  certificate  aside.  Regina  v. 
Heanor,  745. 

V.  Obstruction  by  trees.    Order  to  remove. 
1.  What  it  must  show. 

Plaintifi'  below  demised  land  by  indent- 
ure, excepting  all  timber,  timber  trees,  and 
other  trees,  dec.,  bushes  and  thorns,  other 
than  8uch  bushes  and  thorns  as  should  he 
necessary  for  the  repair  of  the  fences ;  the 
leasee  covenanted  to  keep  the  fences  in  re- 
pair during  the  term,  finding  all  materials, 
except  that  the  lessor  should  find  rough  wood 
for  such  repairs,  if  growing  upon  the  pre- 
mises ;  and  the  lessor  covenanted  during  the 
term  to  provide  the  lessee  sufficient  rough 
timber,  stakes  and  bushes,  if  growing  on  the 
premises,  for  doing  such  repairs. 

Held,  dubitante  Pollock,  G.  B.,  that  the 
provision  as  to  bushes  and  thorns  necessary 
for  repairs  was  not  an  exception  out  of  the 
exception,  but  that  all  trees,  bushes,  and 
thorns  were  excepted  out  of  the  demise, 
whether  part  of  the  fences  or  not,  or  whether 
necessary  for  repairs  or  not ;  and  that,  on  the 
trial  of  an  action  against  wrong-doers  for 
cutting  some  of  the  bushes  and  thorns,  a 
direction  by  the  judge,  that  if  they  were  cut 
by  the  defendants,  the  plaintiir  was  entitled 
to  a  verdict,  was  right,  without  previously 
putting  any  question  to  the  jury  whether  the 
bushes,  dccn  were  part  of  the  fence,  or  were 
necessary  for  repairs. 

Sembk,  that,  before  the  lessee  could  take 
■ny  of  the  thorns,  &c.,  for  repairsi  they  must 


have  been  assigned  for  fliat  poipoaebjflia 


The  Highway  Act,  5  &  6  W.  4.  c.  60, 
&  66,  enacts  that  if  the  surveyor  shall  think 
that  any  carriage  way  is  prejudiced  by  the 
shade  of  any  hedges,  or  by  any  trees,  exoqpl 
trees  planted  for  ornament,  du:.,  and  that  the 
sun  and  wind  are  excluded  from  such  high- 
way to  the  damage  thereof  or  if  any  olh 
strucdon  is  caused  in  any  carriage  way  fey 
any  hedge  or  tree,  the  owner  of  the  land  on 
which  the  hedge,  dtc^  grows,  next  adjoining 
to  such  carriage  way,  on  tiie  surveyor's  in- 
formation, may  be  summoned  before  a  spedsl 
session,  to  show  cause  why  the  hedges  are 
not  cut,  pruned  or  plashed,  at  such  trees  noC 
jNTuned  or  lopped,  in  such  manner  that  ttw 
carriage  way  shall  not  be  pngudioed  fay  the 
shade  thereof,  and  that  the  sun  and  wind 
may  not  be  excluded  from  such  carriage  way 
to  the  damage  thereof,  or  why  the  obstructioB 
caused  in  such  carriage  way  s&ould  not  be 
removed ;  and,  if  the  justices  shall  order  that 
such  hedges  shall  be  cut,  pruned  or  plasheil 
or  such  trees  pruned,  Ac,  in  manner  afere- 
aaid,  or  such  obstruction  removed,  the  owm 
shall  comply  within  ten  days  after  the  serrice 
of  the  order,  and  in  de&ult  thereof  AaXi  bf 
sutject  to  a  penalty ;  and  the  surveyor,  if  the 
order  be  not  complied  with,  is  authorized  and 
required  to  cut,  prune  or  plash  such  hedges 
and  to  prune,  dtc.,  such  trees,  for  the  ben^ 
of  the  highway,  and  to  remove  such  obstniD- 
tion,  to  the  best  of  his  judgment,  and  aooont 
ing  to  the  true  intent  of  the  acL  By  sect  105, 
any  person  thinking  himself  aggrieved  may 
appeal  to  the  quarter  sessions,  first  giring 
notice  of  appeal  within  fourteen  days  after 
cause  of  complaint 

At  a  special  session  for  the  highways  la 
order  was  made,  reciting  a  complaint  hj  the 
surveyor,  that  the  owner  had  neglected  to 
cut,  prune  or  plash  certain  hedges  and  trees 
upon  his  farm,  on  the  right  hand  side  of 
a  certain  carriage  way,  situate,  &c^  whmjf 
the  sun  and  wind  Ufere  excluded  from  the 
said  carriage  way,  to  the  damage  thotof, 
and  whereby  also  obstructions  were  amstd 
in  the  same  carriage  way,  contrary  to  tfas 
statute,  dec ;  and  that  the  owner  had  appeared 
and  the  said  offence  was  proved ;  and  ths 
justices  did  thereby  order  this  owner  to  eansi 
the  said  hedges  to  be  cut,  4t%,  and  the  said 
trees  pruned,  4««,  and  the  said  obstrudiens 
complained  q/^  to  the  injury  or  damsge  of 
the  said  highway,  removed,  within  ten  days 
from  service  of  the  order.  The  owner  eat 
away  some  part  of  the  hedge ;  but  the  nr- 
veyor,  oonsideiing  the  order  not  propMly 
complied  with,  himself  cut  the  hedge  s/ter 
the  lapse  of  ten  days,  the  owner  not  baring 
in  the  mean  time  appealed.  Trespass  being 
brought,  the  judge,  at  the  trial  diiecled  tbs 
jury  that,  although  the  plaintiir  hsd  not^ 
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petled,  the  mrmjot  wii  not  juftified  unlMi 
the  Older  was  Taiid :  Held,  that  the  dixeetioa 
was  right 

The  judge,  at  the  trial,  also  directed  the 
juiy  that  the  order  was  bad. 

HeU,  that  the  statement  that  the  trees 
were  on  plaintifTs  &rin,  and  on  the  side  of 
the  road,  was  equitalent  to  a  statement  that 
he  was  the  owner  of  the  land  next  adjoining 
the  road,  so  thst  the  order  was  not  bad  alto- 
gether ibr*  omitting  to  show  that  £i^ 

Held  also,  that,  the  exclusion  of  sun  and 
wind  being  one  of  the  injuries  complained 
ot^  the  Older  was  bad  in  part,  as  not  stating 
tile  extent  to  which  the  cutting,  dcc^  should 
take  place  with  reference  to  that  injury: 
Setnble,  that  a  direction  to  cut,  Slc^  so  as  to 
prevent  the  sun  and  wind  from  twing  ex- 
cluded, would  have  been  sufficient,  without 
any  more  precise  orders  as  to  the  extent  of 
the  cutting. 

Held  also,  that  the  order  was  bad  as  to 
trees,  for  not  showing  that  they  were  not 
planted  for  ornament,  ^bc. 

But  held  also,  that  it  sufficiently  appeared 
by  the  order  that  there  was  a  complaint  of 
actual  obstruction  to  the  highway  by  hedges 
and  trees  which  required  cutting,  6ce^  and  a 
direction  to  remove  that  obstruction :  where- 
ibrs,  as  the  surveyors  had  lawful  authority 
ibr  part  of  the  trespasses  for  which  the 
damages  were  given,  a  venire  de  novo  must 
be  awarded.    Jenney  v.  Brook,  333. 

5.  Statement  of  ownenhip  of  land,  323. 
Ante,  L 

3.  Extent  of  catting  with  reference  to  the 
injuries  complained  of,  323.    Ante,  L 

4^  What  directions  precise  enough  in  point 
of  extent,  323.    Ant^,  L 

6.  Trees  planted  for  ornament,  323.  Ante,  I. 
0.  Good  in  part  and  bad  in  part,  323.  Ante,  I. 

7.  Invalid  order  does  not  justify  though  un- 
appealed  against,  323.    Ante,  I. 

TL   Disqualifying    interest    of  justice, 
JvsTics,  I  v. 


753. 


HUSBAND  AND  WIFE. 
Baroit  A!ro  Fixi. 


ILLEGALITY. 

L  Of  consideration,  308.    CoMPmoMist,  L  1. 

989.    Slavs,  L  1. 
n.  Illegal  composition,  41 4»  BA!rKavPT,y.  1. 
m.  parties  in  pari  deUcto^464.  Pooa,XXVni. 
IV.  Grounds  of  allegatioa  of  illegality  when  to 

be  set  forth,  880.    Gaxx,  L 

IMMATERIAL  ISSUE. 
Issut. 

IMPLICATION. 
In  pleading,  773.    Pli  AOisro,  VIL  1. 
VOL.  VI. 


IMPORTATION. 
Of  spirits  fiom  Channel  Islands,  970.  Exoia«B» 

n.  1. 

INCIDENT. 

L  Legal,  620.  Noxctxsjtt,  II.  1.  649 
BAiTKaurr,  XIII.  1. 

II.  Rightful  exclusion  of  a  party  from  land  on 
which  he  has  goods,  not  of  itself  a  conversion 
of  tile  goods,  769.    Taavia,  IL  1. 

INCORPORATION. 

Of  enactments  in  previous  statutes^  843» 
Baiooa.    787.    Poor,  X. 

INDENTURE. 
Of  apprenticeship,  649.    Poor,  XIIL  1. 


INDICTMENT. 

L  Compromise  o£ 

1 .  When  invalid,  though  with  leave  of  coui^ 
308.     Cowproxiss,  I.  1. 

2.  Of  bastardy  indictment,   464.      Poor, 
XXVIII. 

IL  Quashing. 

1.  By  quarter  sessions. 

An  order  of  quarter  sesrions,  brought  up  by 
certiorari,  appeared  to  be  an  order  quashixig 
an  imtictment  containing  counts  for  forcible 
entries,  assaults,  and  a  riot.  On  motion  to 
quash  the  order :  Held, 

1.  That  the  aessiona,  having  jurisdiction 
over  the  subject  matter  of  the  indictment, 
had  jurisdiction  to  quash  it ;  and,  as  to  this, 
it  made  no  difierence  that  the  defendants 
had  been  held  to  bail  more  than  twen^  days 
before  the  sessions,  and  had  given  the  pro- 
secutor notice  of  their  intention  to  appear 
there ;  stet.  60  G.  3,  &  1  G.  4,  c  4,  s.  S, 
not  taking  away  the  common  law  power  of  fL 
criminal  court  to  deal  with  an  indictmen 
properly  before  them. 

2.  That  this  court  therefore  would  not  in* 
quire,  on  this  proceeding,  whether  the  indict 
ment  was  properly  quashed ;  but  that  the 
proper  way  of  raising  such  a  question  was 
on  writ  of  error. 

3.  That  this  court  would  not,  on  such  pro- 
ceeding, allow  a  discussion  as  to  the  motives 
upon  which  the  quarter  sessions  acted. 

Rule  nisi  for  quashing  the  order  of  sessionii 
discharged.    Regina  v.  Wilson,  620. 
8.  Mode  of  questioning  propriety  of,  620. 

Antd,  L 
m.  CoHts. 

1.  After  removal  by  certiorari,  273.  Cirtio* 

RARf,  IL 

2.  Prosecutor,  who  is,  273L  Cbrtiorart,IL 
8.  Subscription  to  costs  of  prosecution,  eflect 

of,  273.      CsRTfORARI,  II. 

4.  Of  highway  prosecution,  745.  Hiohwat^ 
IV.  343.    Bridoi. 
IV.  For  conspiracy  to  defraud  tiie  queen  of 
custom  duties,  126.    Coitspiracx,  L  I« 

76  3£ 
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nCFBRIOR  COURT. 

<  Power  to  quash  prooeedtngB,  620.    Ivdict- 
xxiTT,  n.  1. 

INFORMATION. 

^or  conspiracy ;  generality  in  stating  the  charge, 
126.    CoxsFiaACT,  L  1. 

INFORMER. 

Common* 
Distinction  between  him  and  a  party  grieved, 
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X.  Disqualification  from. 

Interest  in  a  particular  case  disqualifies  a 
justice  from  acting  in  it,  703.    Justics, 
IV. 
iL  Joint,  in  subject  matter  of  covenant,  064. 

Covexawt,  I.  1. 
m.  Payment  and  receipt  of. 
'     1.  Receipt  cf,  when  not  a  reduction  into 
possession,   937.     Baroit    avd    Fcxr, 

in.  2. 

2.  What  receipt  oC  an  answer  to  plea  of 
statute  of  limitationl^  937.  Barov  axd 
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lOBHBsian  to  remonstrate,  when  no  waiver,  687. 
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ISSUE. 
1/ireciea  Dy  court 

In  proceedings   to  set   aade  a  jnd^aiaiL 
Boaanquet  v.  Graham,  601  n. 
n.  Feigned.    Feioited  Issue. 
m.  GenemL    Oeiteral  Issue. 

IV.  ImmateiiaL 

1.  The  first  faulty  pleading  is  that  whidi  if 
iknlty  as  leading  to  the  immaterial 
622.    JunoxBXT,  V.  3. 

2.  Judgment  non  obstante  vere&lo, 
the  pleading  confesBes  but  does  not  avoid, 
682.    Schoolmaster. 

3.  Judgment  non  obstante  vere(ficlo  retaed, 
where  the  party's  anterior  pleading  afacady 
held  bad,  722.    JunoMEsrr,  V.  S. 

4.  Repleader  refused  where  the  parly's  ai^ 
terior  pleading  already  held  bad,  722. 
JuDGXEirr,  V.  3. 

V.  Issues  on  a  reference. 

Finding  distinctly,  730.  Arritr  atiov,  TIL 

VI.  Delivery  of  the  issue. 

With  siniUiters  added  by  plaintiff 

Plaintiff  having  delivered  a  replieafioa  to 
several  pleas,  concluding  to  the  country  as 
to  each  plea,  but  traversing  one  with  a  spicmi 
inducement,  added  the  simtfitere,  made  op 
and  delivered  the  issue,  and  gave  notiee  of 
triaL  Defendant  struck  out  the  similitera, 
and  gave  notice  thereof  to  plaintiff  bat  did 
not  deliver  a  rejoinder  or  notice  of  his  inten- 
tion to  rejoin.  Afterwards  defendant  cnved 
oyer  of  an  indenture  mentioned  in  the  special 
inducement,  and  delivered  a  irjiiinder  with  a 
demurrer  to  the  replication  containing  that 
inducement,  and  a  similiter  as  to  the  ftst; 
and  also  gave  notice  that  he  should  not  ap- 
pear on  the  trial,  but  should  move  to  set 
aside  any  trial  bad.  Plaintifr  piuueeiled  Is 
trial,  and  obtained  a  verdict,  defimdant  not 
appeanng. 

The  court  set  aside  the  verdict  and  tria^ 
with  costs.     TWjfcross  v.  Kingf  663. 
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BoxD,  IL 
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HlOHWAT,  V.  1. 

in.  Misdirection  by. 

1.  New  Trial  when  refused,  166.  Niw 
Trial,  II. 

2.  As  to  order  good  in  part  and  bad  in  part, 
323.    HioHWAT,  V.  1. 

3.  Whether  it  is  necessary  to  suggest  to 
him  the  right  direction.  Jennet/  v.  Brook, 
333. 

IV.  Certificate  with    a  view  to    coots,    343. 
BainoE.     745.     HinuwAT,  IV. 

V.  Compromise  of  indictment  by  ieare  oi^  308. 

COMPIIOXISK,  L  1. 

VI.  Pleading. 

1.  Authority  o(,  how  pleaded,  773.    Plbad- 

ixo.  VII.  1. 
3.  Of  court  of  review,  commitment  by,  773. 

PLEJiinsro,  VIL  1. 

3.  Judicial  notice  as  to,  773.  Pliadino, 
VII.  1. 

4.  Necessity  of  showing  him  to  hare  been 
judge  at  the  time,  773.  Plkaoixo,  VIL  1. 

JUDGMENT. 
L  Final 

1.  For  want  of  a  plea,  in  debt,  544.  Ar- 

HKST,  I. 

2.  Taxation  of  costs  how  far  not  essential, 
544.    AaRKST,  L 

n.  How  impeached. 

1.  Not  on  certiorari,  620.  Ixdictxbstt,!!.  1. 

2.  On  ground  of  collusion :  plea  or  motion, 
587.    Scire  Facias,  L  1. 

IIL  Setting  aside. 

Costs,  how  Tocoverable,  928.  TasspAss,  Y. 
rv.  Arrest  o£    Arrest  or  Judoxeitt. 
V.  Non  obstante  veredicto. 

1.  For  a  party  making  return  to  mandamus, 
682.    Schoolmaster. 

2.  Whether,  in  general,  it  may  be  given  for 
a  defendant,  682.    Schoolmaster. 

3.  Refused  when  it  would  be  inconsistent 
with  a  judgment  previously  given. 
Defendant  in  an  action  pleaded  several 

pleas  in  bar,  to  one  of  which,  (extending  to 
the  whole  cause  of  action,)  plaintiff  de- 
murred ;  on  the  others,  issues  of  fact  were 
taken.  Defendant  had  judgment  on  the  de- 
murrer, the  court  holding  the  declaration 
bad.  The  issues  in  fact  were  tried,  and 
found  for  the  plaintifi;  except  one,  (extend- 
ing to  the  whole  cause  of  action,)  which 
was  found  for  the  defondaut,  and  was  im- 
materiaL  Plaintiff  to  avoid  paying  costs  on 
this  issue,  moved  for  judgment  thereon,  non 
obstante  veredicto,  or  for  a  repleader. 

Held,  that  judgment  non  obstante  veredicto 
iould  not  be  awarded,  as  it  wouki  be  incon- 


sistent with  the  judgment  already  given  thit 
the  plaintiff  should  not  recover. 

And  that  a  repleader  could  not  be  awsided, 
as  the  parties  must,  in  that  case,  be  onlered 
to  replead  from  the  plea  downwards,  and 
such  direction  would  lead  to  an  absurdly  on 
the  record,  since  the  court  had  already  held 
the  declaration  bad.  Wittoughbif  v.  Wil- 
Joughbift  722. 
VL  Effect  oC 
What  remedies  not  merged  in,  944.    Dis* 

TRESS,  II.  2. 
VII.  Foreign.    FonEio:^^  JiriiRMBXT. 
Vm.  Of  Q.  B.  on  special  case  from  semions. 

Form  and  effect  of,  567.     Poor,  XX.  1. 

IX.  Scire  fiicios  on.    Scire  Facias. 

X.  In  evidence. 

1.  Proof  of  writ,  when  sufficient,  166.  New 
Trial,  IL 

2.  Whether  plaintiff's  attorney  sued  in  tres- 
pass for  seizure  under  fi.  fa.  may  give  the 
judgment  in  evidence,  174.  Damaoss^ 
IV. 

JUDICIAL  NOTICE. 

I.  As  to  judges  of  other  courts,  773.    Plrad- 
ixf»,  VII.  1. 

II.  As  to  practice  of  other  courts,  773.  Plbas- 
iifo,  VII.  1. 

JURAT. 

Pages  119.   Poo«,XVU.   528.   ArriDATiTj 
LL 

JURISDICTION. 

L  How  shown. 

1.  In  formal  parts  of  examination,  119* 
Poor,  XVIL 

2.  From  county  named  in  margin,  507* 
Poor,  XVIIL 

IL  Election  as  to,  256,  349.    Poor,  XXV. 

JURY. 
I.  Questbn  for. 

On  exception  in  lease,  323.  Hiohwat,  V.  1. 
n.  In  compensation  cases,  759.    Compsstsa- 

TIOK, IL 

JUS  TERTIL 

L  Set  up  by  lonl  after  seizure  quousque,  631. 

Copthold,  m.  1. 
n.  When  not   allowed   to   be  set  up,  44fi. 

Deed,  IIL  1. 

JUSTICE  OF  THE  PEACE. 

L  Examinations  by. 

Inference  from  identity  of  name  refused,  119. 
Poor,  XVH. 
IL  What  refusal  to  hear  is  not  a  hearing,  141. 

Poor,  XX  VIL 
m.  Older  of. 

1.  What  it  must  show,  323.  HronwAT,V.l. 

2.  Trespass  against  surveyor  acting  under 
bad  order  unappealed  against,  323.  High* 

WAT,  V.  1. 
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IV.  Duqaalifictlum  by  interett 

If  any  one  of  the  mag:uitnUe8  hearing  a 
case  at  fleenons  be  interested  in  the  xesuit, 
the  court  is  improperly  constituted,  and  an 
order  made  in  the  case  will  be  quashed  on 
certiorari.  It  is  no  answer  to  the  objection, 
that  there  was  a  majority  in  &vour  of  the 
decision  without  reckoning  the  vote  of  the 
interested  party.  Nor  that  the  interested 
party  withdrew  before  the  decision,  if  he  ap- 
pear to  have  joined  in  discussing  the  matter 
with  the  other  magistrates. 

On  appeal  against  an  order,  under  stat  4 
iL  6  Vict  c.  59,  s.  1,  directing  the  surveyor 
of  the  highways  to  pay  the  commissioners  of 
a  turnpike  trust  a  sum  of  money  to  be  laid 
oat  in  the  actual  repairs  of  the  turnpike 
road,  the  justices  making  such  order  are  in- 
terested  parties. 

So  is  a  magistrate  to  whom  money  is 
owing  which  is  secured  upon  the  turnpike 
tolls.  Rtgina  v.  Hertfordshirt,  Justices,  753. 

V.  Motive,  how  questioned,  620.  IiroicTMSirT, 
ILL 


KNOWLEDGE. 
SciavTSH. 


LACHEa 

L  Of  plaintiff  in  not  availing  himself  of  an 

authority  to  collect  defendant's  moneys  in 

satis&ction,  349.    Plsa,  V.  I. 
n.  Delay  in  application  for  discontinuance,  606. 

Fish. 
UL  Of  vendee  in  not  obtaining  delivery  from 

vendor's  agent,  234.    Vbvdob,  L  2. 

LANCASTER. 

Common  Pleas  at;  application  for  new  trial  to 
court  at  Westminster,  300.  Ns  w  TaiAi.,  IV. 

LAND. 

Presumption  as  to  ownership  of  strip,  487. 
Wasts  Laitd. 

LANDLORD  AND  TENANT. 

L  Tenancy  how  created. 

1.  Lease  under  power:  accustomed  rents 
and  usual  covenants;  restriction  of  waste, 
208.    LsASB,  I.  I. 

2.  Lands  not  within  the  power  demised 
along  with  lands  within  the  power,  208. 

LSABI,  I.  I. 

8.  Lease  of  copyholds  contrary  to  custom, 

valid  unless  treated  as  a  forfeiture,  492. 

Copt  HOLD,  V. 
IL  Tenancy  bow  created :  from  year  to  year. 
Marl  pit  and  brick  mine,  at  stipulated  sums 

per  yard  of  marl  and  per  thousand  bricks, 

145.    DisTaxss,  II.  1. 


m.  Parcels. 

1.  Joining  or  severing,  208.    LvAsa,  L  1. 

2.  Land  not  leased  befiwe,  208.  Lkasc,L  1 
rV.  Exceptions. 

1.  Out  of  exception,  323.  Hishwat.  V.  1. 

2.  Question   for  judge  or   tar  jmj,  32S. 
HlOHWAT,  V.  I. 

V.  Tenant's  covenants. 

1.  Usual  covenants,  and  evidence  as  to  nsoal 
coveiumts,  208.    Lkasb,  L  1. 

2.  To  grind  at  a  certain  mill,  808.  Lsabb, 
LL 

8.  To  insure. 

In  joint  names :  breach :  waiver. 

Lessee  of  buildings  covenanted  in  the 
lease  to  **  insure  and  continue  insured,"  sodi 
buildings  in  the  joint  names  of  himself  and 
the  lessor,  his  executors,  dtc,  or  assigns :  and 
there  was  a  proviso  for  re-entry  on  biesdi 
of  the  covenant.  The  lessee  insured  in  his 
own  name  singly,  but  showed  the  policy  to 
the  lessor,  who  approved  of  it,  and  accepted 
rent  during  the  next  three  years  ending  si 
Christmas,  1842.  The  premiams  of  inst- 
ance were  duly  paid  up  to  that  time,  the 
premium  at  Christmas,  1842,  covering  the 
year  1843.  The  policy  continued  unaltefed. 
In  January,  1843,  the  lessor  assigned,  and 
the  assignee,  in  the  same  year,  brought 
ejectment  for  a  forfeiture  incurred  by  not 
insuring  in  the  joint  names.  No  notice  had 
been  given  to  the  lessee  to  alter  the  poGej. 
Held, 

That  the  covenant  to  insore  in  the  joint 
names  was  a  continuing  covenant,  and  wm 
not  waived  by  the  conduct  of  the  lessor,  ex- 
cept as  to  past  breaches.  And  that  the 
ejectment  lay.  Doe  dem.  Musion  v.  Gbd^ 
win,  953. 

4.  For  exclusive  use  of  the  poor :  what  not 
a  breach,  107.     Poor,  VI.  1. 

5.  For  exclusive  use  of  poor:  when  the  d»> 
continuance  is  not  that  of  the  parities 
themselves,  115  n.    Poor,  VI.  2. 

VT.  Condition  for  re-entry. 

Qualified  by  reference  to  time  and  notice, 
not  a  compliance  with  power  requiring  an 
absolute  condition  ibr  re-entry  on  non-per- 
formance of  covenants,  228.   Lsask,  L  & 

Vn.  Forfeiture. 

1.  By  breach  of  covenant,  107.  Poor,VL1. 

2.  Where  the  breach  is  caused  by  the  eeflft> 
pulsory  operation  of  a  statute,  107,  1  IS  a. 
Poor,  VL 

3.  Under  proviso  for  re-entry  on  discoiitiBQ- 
anoe  of  specified  user,  107,  115  n.  Peoa, 
VI. 

4.  Condition  for  re-entiy  on  brearli,  226* 
Lkasr,  I.  1. 

5.  Continuing  breach:  waiver  as  to  psA 
breaches,  953.    Ant»,  V.  8. 

Vm.  Repairs. 
License  to  take  timber  ibr,  323.  Hieiwif * 
V.  L 
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DC.  Timber. 

1.  Exception  o(  other  than  Iradiee  necee- 
■ary  for  repair  of  fencea»  efiect  o^  323. 

HlOBWATy  V.  1. 

3.  Neoe«ity  of  aaagnment  for  repainy  3SS. 
HieawAr,  V.  1. 
X.  Fenoec. 

•  1.  Property  in,  and  poawanm  of  boiheSy 
823.    HioawAT,  V.  1. 

2.  Aisignment  of  huihee  for  repain»  323. 
HioHWAT,  v.  1. 

8.  Trespaai  for  cutting,  823.    Hishwat, 
V.  1. 
XL  Waste. 

Alteration  in  buildings,  206.    Liass,  L  L 
-XIL  LandUnd'e  remediei. 
.  1.  Dietresi  for  rent    Distrhs,  IL 

2.  Bflect  of  proeeedinge  under  statutes  on 
insolvency  of  tenant,  944.  DiSTmasa, 
II.  2. 

3.  Ejectment,  953.    Antd,  Y.  3. 
Xm.  Landlord's  covenants. 

To  find  timber  for  repairs*  323.   Hiobwat, 
V.  I. 
XIV.  Tenant's  remedies. 

For  improper  distress,  trespass  or  ease,  282. 
DisTaass,  IL  3. 

LARGENESa 
Of  traverse,  282.    DisTmiss,  II.  3. 

LEASE. 
L  Under  powen. 

1.  Ancient  and  accustomed  rents. 

Lands  were  devised  for  life,  remainiler 
over,  with  power  to  the  tenant  for  life  to 
lease,  **  in  possession  or  reversion,  for  one  life 
or  for  two  or  three  lives,  or  for  any  term  or 
number  of  yean  determinable  upon  one  life 
or  two  or  three  lives,  any  part  of  the  aaitl 
prpmiaes  usually  so  leased ;"  **  sa  that  there 
be  reserved  in  every  such  lease,  during  the 
continuance  thereof  the  ancient  and  aocu^ 

.tomed  rents  and  heriots  for  the  premises 
therein  contained,  or  more ;  and  so  that,  in 
every  of  the  leases  so  to  be  made  and  granted 
by  virtue  of  the  several  powen  aforesaid, 
there  be  contained  the  usual  and  reasonable 

.  covenants ;"  **  and  so  as  no  clause  or  clauses 
be  contained  in  any  of  the  said  leases  giving 
power  to  any  lessee  to  commit  waste,  or 
exempting  him,  her  or  them  from  punishment 
for  committing  the  same." 

1.  Held,  that  a  lease  by  the  tenant  for  life 
comprehending,  at  a  single  rent,  as  well 
some  of  the  lands  devised,  as  others  not  de- 
vised and  not  previously  let  with  those 
devised,  was  bad  as  to  the  lands  devised, 
although  the  rent  reserved,  with  the  heriots, 
4cc,  was  in  proportion  to  the  rents,  4cc,  pre- 
viously reserved  on  all  respectively. 

2.  But  that,  against  a  party  claiming  as 
heir  of  the  lessor,  the  lease  was  good  as  to 
the  lands  not  devised. 


8.  That,  if  the  lease  had  comprehended 
only  lands  devised,  it  would  not  have  beei| 
avoided  by  proof  that  the  lands  included  m 
the  lease  had  never  before  been  let  by  a 
single  demises  it  also  appearing  that  the 
rents,  dec,  resnrved  were  in  prof^rtion  to  the 
rents,  dec,  formerly  reserved. 

4.  That  the  lease  was  not  avoided  by  its 
containing  a  stipulation  that  the  lessee  should 
build  a  new  dwelling-house,  and  might  pull 
down  an  out-house  and  use  the  materials 
for  so  building ;  no  other  facts  being  proved 
to  show  that  this  would  amount  to  waste. 

6.  A.,  parcel  of  the  lands  devised,  and 
leased  by  the  tenant  for  life,  had  previously 
been  demised  by  a  lease  containing  a  stipula* 
tion  that  the  lessee  should  do  suit  by  grind- 
ing at  a  certain  mill ;  but  a  later  lease  of  A., 
which  was  granted  by  the  testator  and  nm- 
ning  when  the  will  was  made,  contained  no 
such  clause.  Held^  that  a  lease  by  the  tenant 
for  life  was  not  bad  for  not  containing  such 
a  clause 

6.  C,  also  parcel  of  the  lands  devised, 
and  leased  by  the  tenant  for  life,  had  previ- 
ously been  leased  by  a  deed  which  contained 
the  same  stipulation  immediately  afler  the 
reddendum.  The  lease  following  this,  which 
was  granted  by  the  testator  and  running  st 
the  time  of  making  the  will,  was  lost  ''x.dt 
(the  court  having  power  to  find  fiu^t^  on  a 
special  case  stating  as  above,)  that  it  was  to 
be  inferred  that  such  a  stipulation  was  a 
usual  and  reasonable  covenant  And  this, 
whether  evidence  (which  was  offered)  were 
or  were  not  admissible  that  the  testator  had 
frequently  leased  other  parrels  of  the  manor 
which  included  A.  and  C,  omitting  the 
stipulation  in  all  such  leases,  though  the 
previous  leases  of  those  other  parcels  con- 
tained It 

7.  Heidj  that  a  lease  of  C.  by  the  tenant 
for  life  which  diti  not  contain  the  stipulation 
was  therefore  void.  Doe  dem,  Egremont^ 
Earl,  V.  Stephens,  208. 

2.  Ri^strictions  on  >vn«te,  208.    Ante,  1. 

3.  Usual  covenants,  208.    Ante,  1. 

4.  Efiect  of  including  lands  not  comprised 
in  the  settlement,  at  an.  entire  renl^  2U8. 
AntA,  I. 

6.  Condition  for  re-entry  on  non-performanoe 

of  covenants. 

Power,  under  a  will,  to  tenant  for  hie  to 
grant  leases,  so  that  in  every  such  lease  there 
be  contained  the  usual  and  reasonable  cove- 
nants, and  **  a  condition  of  re-entry  for  non- 
payment of  the  rent  or  rents  thereby  respect- 
ively to  be  reserved,  in  case  the  rent  or  rente 
be  behind  or  unpaid  by  the  space  of  twenty- 
one  days,  and  for  non-performance  ol  the 
covenants  therein  to  he  contained." 

Lease,  with  a  covenant  to  repair,  and 
proviso  for  re-entry,  if  the  tenant  should 
sttfiier  the  premises  to  be  out  of  repaifi  and 
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f  fbouid  not  nepiir  dife  wtaa»  '*%MhiM  mx 
adendar  numiha  must  after  noiiM.** 
Held,  void,  as  a  bad  executioii  of  the 
.  power.  Doe  dem,  Egnmtmt,  Eari,  t.  Bi»r- 
.  fougk,  S29. 
U,  fzoeptionf. 

1.  Timber  other  Chan  such  bushesi  iLC^  as 

AaU  be  necessaiy  for  repairs  of  fimoes, 

333.    HioHWAT,  V.  1. 

8.  Out  of  exception,  333.    Hiohwat^Y.I. 

.  8.  What  question  for  judge  or  for  jury,  323. 

HlOHWAT,  V.  1. 

m.  Contraiy  to  custooi,  how  for  valid,  498. 

CoFTttOLD,  V. 

LEGACY. 
Duty. 

'  ReTocation  of  probate  after  payment  of  duty ; 
repayment 

By  an  instrument  purporting  to  be  the  wiU 
of  St  deceased,  the  whole  of  S.*s  personalty, 
amounting  in  the  net  to  1 2,7^SL,  was  be- 
queathed to  J.,  a  stranger  in  blood,  who  was 
made  executor.    J.  took  out  probate,  and 

*  paid  the  duty  of  ten  per  cent  on  the  whole 
net  Afterwards  T.,  the  next  of  kin  to  S.,  dis- 
puted the  will,  on  the  ground  that  8.  was 
not  of  dispiosing  mind.  J.  paid  6000/1  to  T., 
and  consented  that  the  will  should  be  le- 
Toked,  and  administration  taken  out  by  T., 

'  who,  in  consideration  thereof  released  to  J. 
her  claim  on  the  12,74SL  T.,  from  her 
nearness  in  blood,  was  liable  to  a  duty  of  loss 
than  ten  per  cent 

Held  that,  under  stat  36  G.  3,  c.  62,  s.  37, 
J.  was  entitled  to  a  return  of  duty,  not  only 
on  the  6000/1,  but  also  on  the  remaining 
6748/.,  and  that  the  duty  on  the  whole 
12,748/1  was  to  be  accounted  for  between 
T.  and  the  coinmissioners  of  stamps,  as  duty 
charged  on  T.,  at  the  lower  rate.  Regina  v. 
CommUeioners  of  Slampa  and  Taxes,  657. 

LEGAL  ESTATE. 

When  executed  in  cestui  que  trust,  860.  Di- 
TISI,  IV. 

LICENSE. 

J^or  hraaeh  of  covenant,  953.  Lavolors  aitd 
Tehaitt,  V.  3. 

LICENSED  HOUSE. 

Removal  of  lunatic  pauper  to,  501.    Pooai 

*  XX.IX. 

LIEN. 

L  Subject  matter  o£ 

.  1.  Of  mortgagee's  attorney  aa  against  mort- 
gagor, 276.    Attoritxt,  VI.  1. 

.  8.  Of  attoniey  on  money  had  and  leoeived 
byhim  onaooountof  his€lient,356.  Post, 

m. 

M»  Dischaige  o£ 
By  reftiMl   of  tender  under  protest,  443. 
Damn,  m.  1. 


m.  Pleading. 
When  bad,M  rtihrtitmirtg  a  diiftwirf  em 

tract 

Aamimpsit  against  B.  and  H.,  attomeyi^ 
for  aoney  had  and  moeived.  Plea,  Ikst 
plaintiff  had  retained  and  eonplojed  £.  ss 
his  attorney,  and  was  indebted  to  lum  ftr 
wock,  dsG.,  and  thereupon  pfadmiff  and  de- 
fendants agreed  that,  in  lieu  of  the 
tainer  of  E.^  defendants  should  be 
retained  and  employed  by  plainliff  as  bis 
attorneys  and  that  Ihey  should  have  a  lim 
upon  all  moneys  which  they  dionld  raoens 
for  plaintiff  ia  the  course  of  snch  eraploy^ 
jbent,  to  the  amount  of  all  Mnu  iStmt  then 
were  or  thereafter  diouM  he  doe  from  phii^ 
tiff  to  E.  solely  or  to  defendants  joiitfly  in 
respect  of  the  said  retainen  and  work,  Ac, 
respectively ;  and  that  they  should  hold  and 
apply  the  same  on  account  and  in  discfaaigs 
of  such  debts  to  E.  or  to  defenHants  jointfj, 
and  thereout  pay  to  E.  and  to  defendants  Ae 
said  debts  respectively. 

Averment  that  ddendants,  on  audi  joint 
retainer,  did  work,  dec,  for  plaintiff;  and 
there  became  due,  and  was  still  due,  feom 
him  to  them  in  respect  thereof  a  eertain  sum, 
which,  together  with  the  said  debt  to  E^  ex- 
ceeded the  amount  riatmed  in  this  wdiau 
That  defendants  received  the  amount  m 
claimed  to  the  use  of  plaintiff  in  the  coom 
of  their  said  retainer  and  employment,  ssd 
as  the  attorneys  of  plaintifij  and  under  snl 
by  virtue  of  their  said  retainer  and  emplay- 
ment,  and  subject  to  the  said  lien,  and  held 
and  applied  part  thereof  (vil  A/c)  oo  a^ 
count  and  in  discharge  of  the  debt  due  to  E^ 
and  paid  him  the  same,  and  the  lesidne, 
(viz.  Ac)  on  account  and  in  diatliaigs  of 
the  debt  due  to  defendants^  and  paid  ths» 
selves  the  same. 

Held  a  bad  plea,  as  snhsHtntiny  a  diflennt 
contract  for  that  declared  upon,  and  eon* 
sequently  amounting  to  the  genend  isae. 
mmanu  V.  Vines,  355. 

LIMITATION. 

Of  actions. 
Bar  by  receipt  of  interest  by  husband  d 
payee  of  note,  937.    Bahost  aso  Fbu, 

m.2. 

LORD. 

Title  after  seizure  quousque,  631.  CorTMftt 
IIL  1. 


LUNATIC. 


Pauper.    Pooa. 


MAIDEN  SETTLEMENT. 
Page,  801.    Poom,  XV. 
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MANDAMUa 

L  Whan  gimiitod. 

1.  To  parish  offiotra  to  aoeoteit  to  anditarB, 

•  78     Poos,  IIL  1. 

.  S.  Tw  justice*,  to  enter  eontiniuuifsee  and 

hear  appeflO,  163.   Pooa^XXULS.    750. 

PQjCiL3. 
3.  To  coqmration  to  u^^dea  compeMBtion, 

433.    Poit,lV.2. 
4^  To  admit   heir,  after  sekafO'^uottaque, 

631.    GorTHOLD,  III.  1. 

To  reatora  sehoolmaater,  683.    ScaooL- 

NASTSa. 

Whether  it  Uea  to  commiflnonan  of  ax- 

ciaa  to  grant  a  permit.    JUginm  ▼.  The 
Commissioners  of  Excise,  981  n.- 
IL  When  refused. 

1.  Because  there  ia  another  equally  el&ctual 

remedy. 
>:tiou  ofdeht  for  oompenaation. 

8tat  6  4c  7  W.  4,  c.  Ixxx.,  incorporating 
the  Hull  and  Selby  Railway  Company,  and 
empowering  them  to  build  a  bridge  over  the 
Ouae,  recited  that  the  boilding  of  euch  bridge 
might  diminish  the  tolls  received  at  a  neigh- 
bouring bridge  over  the  same  river,  belonging 
to  another  company.  It  therefore  enacted 
that,  ii',  in  the  first  three  years  after  the 
opening  of  the  railway,  there  should  be  an 
annual  decrease  in  the  tolls  of  the  last  men- 
tionidd   bridge,  as  compared  with  the  tolls 

•  during  the  three  preceding  years,  the  lailway 
company  should  forthwith  pay  the  bridge 
company  a  sum  equal  to  ten  years'  purchase 
of  such  annual  decrease,  taken  upon  an 
average  of  the  three  years  in  which  it 
occurred.  The  decrease  took  place ;  and  the 
compensation  was  claimed. 

HM  that  debt  lay  against  the  company 
for  the  amount;  and  that  a  mandamus  to 
pay  was  not  a  more  effectual  remedy,  and 
ought  ni>t  to  be  granted.  Regina  t.  The 
Hull  and  Selby  Railway  Company,  70. 
3.  Because  a  previous  application  haa  been 

refused. 

Where  a  rule  for  s  mandamus  to  compel 
a  corpontion  to  make  an  order  has  been 
discharged,  on  the  ground  that  no  demand 
and  refusal  have  taken  place,  the  court  will 
not  grant  a  new  rule  for  a  mandamus  to  the 
same  effect,  though  a  demand  and  refusal 
have  taken  place  since  the  discharge  of  the 
former  rule.  Ex  parte  Thompson,  721. 
'  3.  Because  it  is  not  shown  that  the  parly  to 

be  commanded  has  been  wrong. 

On  application  for  a  mandamus  to  the 

sessions  to  enter  continuances  and  hear  an 

appeal,  it  appeared  from  the  affidavits  that 

an  application  to  enter  the  appeal  was  made 

on  the  second  day  of  sessions,  and  not  bo- 

'  fore,  and  refused.    It  not  appearing  what 

' .  the  practice  was,  nor  that  the  sessions  had 

'  vefiwed  on  any  ground  except  that  cf  prao* 


tioa,  this  court  discharged   th«  rule-  for  % 
mandamus. 

Though  it  appeared  that  a  question  might 
have  ariseii  whether  the  appellants  were  not 
precluded  by  a  former  appeal  which  they 
had  entered  but  had  not  prosecuted ;  on  whidi 
question  this  couit  gava  no  opinion.'  Begind 
T.  Warwickshire  Jastiess,  750. 
IIL  To  whom  to  be  directed. 
To  assess  compeiiaatioa :  to  corporation,  or 

to  town  eouncU,  43a    Post,  IV.  3.  : 

IV.  Writ:  defects  in,  how  available. 
1.  On  demurrer  to  traverse  of  return. 

On  demurrer  to  a  traverse  of  the  ratnm. 
to  a  mandamus,  the  defendant  may  impeach' 
the  validity  of  the  writ 

So  held  by  the  Court  of  Exchequer 
Chamber,  affirming  the  judgment  of  tha 
Court  of  Quocn*s  Bench.  Clarke  v.  Leices- 
tershire and  Northamptonshire  Canol 
Company,  898. 
8.  Not  quashed  after  return  and  trial  of  issoe 

on  grounds  that  might  have  been  discussed 

on  showing  cause  against  application. 

A  resolution,  on  the  reappointment  of  a 
town  clerk  by  a  corporation  after  stat  5  dc  6 
W.  4,  c.  76,  to  increase  his  salary  in  com- 
penntion  for  the  loss  of  former  emolumenti^ 
is  not  valid  unless  executed  under  seaL 

Such  reappointment  cannot,  therefore,  \fs 
proved  by  an  entry  of  it  in  the  minutes  of  the 
town  council 

After  a  mandamus  has  heen  granted,  re- 
turn made,  and  an  issue  thereon  tried,  the 
court  will  not  quash  the  mandamus  on 
grounds  which  were  or  might  have  been  dia- 
cussed  on  showing  cause  against  the  applica- 
tion for  it ;  as,  that  a  suggestion  on  which 
the  motion  was  made  is  untrue. 

A  mandamus  for  compensation,  under 
Stat  5  &  6  W.  4,  c.  76,  s.  66,  was  moved 
for  on  tiie  ground  that  the  prosecutor  had 
by  the  passing  of  the  act  lost  the  emoluments 
<k%n  ofHce,  and  th,at,  although  he  had  sin^e 
been  reappointed  to  another  office  at  an  in- 
creased salaiy,  there  had  been  no  agreement 
between  the  prosecutor  and  the  corporation 
that  such  increase  should  be  deemed  a  com- 
pensation for  the  loss.  On  return,  and  trial , 
of  an  issue  bringing  this  foct  into  question, 
the  judge  and  juiy  declared  themselves  of  . 
opinion  that  such  an  agpnoement  had  existed. 
Held,  no  ground  for  quashing  the  mandamus. 

The  mandamus  required  the  corporation, 
by  tti  corporate  style,  to  aaseas  compensation, 
(instead  of  requiring  the  council  to  aaseas. 
compensation,  and  the  corporation  to  exe- ' 
cute  a  bond.)     Afler  return,  and  iasue  in 
foct  tried,. 

HM,  thaC  assuming  the  writ  to  be  matfv 
rially  defective  in  form,  the  court  ought  not 
to  quash  it  on  motion*  Rsgina  ▼.  Stamford 
Mayor,  4c.,  433.  ^ 

3.  Whei^  not  on  motion,  433.    Ant^^S. 
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T.  Judgment 
For  party  making  return,  noa  obstante  Teie- 
dicto^  682.    ScHooLMASTsa. 

MANOR. 

Voi^tuie   by  breach  of  cofltom,  492,  636. 
Cor  r BOLD,  v.  VI. 

MARGIN. 
Part  of  Older,  307.    Pooa,  XYIIL 

MARKET. 
L  Grant  o£ 

1.  Where  grantee  aoquiiet  the  toil  aubee- 
guently  to  the  grant, 

Tho  word  "  toll"  in  a  grant  may  include 
•tallage. 

And,  if  the  crown  grant  to  H.  and  his  heirs 

that  they  may  have  and  hold  a  market  in 

.  the  town  of  E.,  with  all  tolls  and  profits 

thence  arising,  but  neither  the  crown  nor  H. 

'  has  any  right  of  soil  in  the  town,  if  H.  afler- 

.  wards  acquires  the  soil  on  which  the  market 

is  held,  he  may  claim  stallage  by  virtue  of 

the  grant    So  held  by  the  Court  of  Q.  B. 

Judgment  affirmed  by  the  Court  of  Exchequer 

Chamber. 

Held  by  the  Court  of  Exchequer  Chamber, 
that  a  modem  grant  by  H.,  a  sulject,  hold- 
ing under  the  crown  as  before  mentioned,  to 
which  certain  perKNis,  styled  inhabitants  of 
E.,  are  parties,  granting  that  the  said  **  in- 
habitants of  E.,"  their  heirs  and  assigns  for 
ever,  shall  enjoy  the  market  as  freely  as  H. 
held  it  of  the  crown,  and  containing  a  cove- 
nant by  H.,  that  they  shall  do  so,  does  not 
exempt  from  stallage  an  inhabitant  not  privy 
.  to  the  parties  to  such  grant 

Such  an  exemption  for  the  inhabitants  of 
.  a  town  can  be  only  by  way  of  custom,  not 
of  grant  or  prescription. 

Whether  an  exemption  or  discharge  from 
U>n,  other  than  stallage,  could  be  claimed  by 
such  grant  or  prescription  for  inhabitants 
generally,  quxre,    Loekwood  v.  Wood^  31. 

2.  To  inluibitants,  by  subject  holding  under 
crown,  31.    Ante,  I. 

n.  Toll. 

May  include  stallage,  31.    Antd,  L  1. 
in  Exemptions. 

1.  By  grant,  custom,  or   prescription,  31. 
Ante,  I.  1. 

2.  By  custom ;  what  enjoyment  no  evidence 
oC    Loekwood  V.  Wood^  67  n. 

rV.  Public :  rate  upon,  787.    Poom,  X. 

MARRIED  WOMAN. 

BaKOT  AlTD  FlXX. 

MATERIALITV. 

I.  Of  issue.    Issue. 

n.  Of  traverse,  383.    Distbiss,  IL  3. 


MAXIMS. 

L  Qnodfibet  acoeseorinm  sequttor  natoiaiB  sdi 
prineifialis,  168.    Pooa,  XXIIL  I. 

n.  Audi  alteram  partem,  682.  ScaoouiASTii. 

UL  Certum  est  quod  eertum  reddi  potest  145. 
DisTftKSs,  IL  1.    649.    Pooa,  XIII.  1. 

IV.  Delegatus  noa  potest  delegare,  93(L 
AoiKT,  n. 

V.  Expressio  unius  est  exdusio  alterins,  921. 
TassPASi,  IV.  1. 

VI.  Nemo  potest  ease  simnl  actor  et  judex  in 
e&dem  causs^  763.    Justick,  IV. 

VII.  Utile  per  inutile  non  vitiatur,  266.  Pooa, 

XXV.  1.      683.      SCHOOLXASTKB. 

Vnt  Verba  relate  inease  videntur,  343. 
BaiDoa. 

MEMORANDA. 

Pages  463,  730. 

MERGER. 

Right  of  distress  when  not  merged  in  judgoMOL 
944.    DisrmKss,  II.  3 

MILL. 
Suit  toy  808.    LiAss,  L  1. 

MISDEMEANOR. 
Compromise  of,  308.    Coxraoxiss,  L  I. 

MISDESCRIPTION. 

Of  payee  in  order  of  sessions,  356.  Foot, 
XXV.  1. 

MISNOMER. 

In  body  of  deed,  549.    Pooa,  XOI.  1. 

MITIOATION. 
Of  damages,  174.    Daxaois,  IV. 

MONET  HAD  AND  RECEIVED. 
Assumpsit.    FaiviTi. 

MORTGAGE. 

Stampb 

L  Assignment :  deed  stamp  on  further  secoritf. 
P.  demuMl  land  to  V.  for  one  thooasod 
years,  to  secure  a  loan.  By  a  subsequent 
deed  he  charged  the  premises  with  psyinent 
to  V.  of  a  further  loan,  making  the  whole 
160^  V.  called  in  the  money ;  and  B.  an^ 
C.  having  agreed  to  advance  it,  an  indentnie 
was  executed,  whereby,  in  consideratiao  of 
payment  of  the  150/L  to  V.  by  B.  and  C 
and  of  IbL  advanced  by  them  to  Pn  1^^ 
mortgagor,  P.  appointed  that  the  land  dMwU 
remain,  dec,  to  the  use  of  B.  and  C,  tbeir 
heiia»  dx.,  with  proviso  for  leconveysncc  on 
payment  by  P.  of  the  166A  and  intereA  anl 
with  a  covenant  by  P.  to  pay  the  ssme ;  tod 
v.,  the  prior  mortgagee,  asngned  the  tosi 
of  one  thounnd  years  to  B.  and  C. 

Held,  (under  stats.  55  G.3,  c.  184,adMd. 
tit  Jiror(g<«c^  and  3  G. 4,  fl^I17,  aS,)diit 
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on  thic  lait  deed  an  ad ▼aloram  atamp  of  lil,  t  YI.  By-Iawa. 


(in  napect  of  the  additioaal  15/^)  with 
atampa  ior  progreauve  duty,  was  not  suffi- 
cient, the  conveyance  of  the  fee  creattng^  a 
new  aecority,  in  respect  of  which  a  deed 
atamp  was  necessary.  Brown  r.  Pe^^  1. 
IL  Further  aecurity. 

Appointment  of  fee  after  mortgage  by  demiae, 

1.    Ant",  L 
m.  Title  deeda. 
•  1.  Assignee  of  mortgage,  when  not  entitled 

to,  443.    Dhd,  liL  1. 
8.  Mortgagee  in  fee,  whether  entitled  to»  443. 

Dbbu,  IIL  1. 
8.  Efiect  of  not  mentioning  them  in  the 

mortgage,  443.    Dssd,  IIL  1. 
4.  Interest  of  remainderman  in,  443.  Dbbd, 

m.  1. 

6.  Interest  of  party  entitled  to  equity  of  re- 
demption, 443.    Died,  IIL  1. 
lY.  Mortgagee's  powers. 

Cannot,  by  depositing  the  deeds  with  his 
attorney,  give  a  lien  for  his  own  bill  as 
against  the  mortgagor,  276.    Attorhet, 
VL  1. 
\   Mortgagor. 

When  he  may  reoorer  as  money  had  and 
received  money  extorted  as  the  price  of 
giving  him  the  deeds  back,  276.  Attob- 
war,  VL  I. 

MOTION. 

L  Remedy  by,  587.    Scina  FAcxAa,  L  1. 
II.  Refusal  of  second  application,  666.    Out- 
irAWET,  L  721.    Maitdaxus,  n.  2. 

MOTIVE. 
How  not  questioned,  620.   Istoictmsitt,  II.  2. 


Restricting  the  erection  of  booths  in  highways 
during  &ir,  when  bad,  383.    Faib,  L 
Vn.  Contracts. 

When  they  must  be  under  seal,  433.  Mav* 
SAM  us.  IV.  2. 


,    MUNICIPAL  CORPORATION. 

I.  Election  of  oouncillors. 
-    1.  Oceasdonal  and  ordinary  vacancies  not  to 
be  filled  up  at  same  election,  668.    Sta- 
TCTE,  XLIL  1. 
2.  Presiding  officer  is  to  act  on  the  voting 
papers  alone,  668.    Statute,  XLIL  1. 
n.  Town  council :  minutes. 

When  not  evidence,  433.  M  AsrvAXUs,  IV.  2. 
VEL  Town  clerk. 

Appointment  of,  must  be  under  seal,  433. 
Maxdamus,  IV.  2. 
rV.  Appointment  by. 

1.  When  it  must  be  under  seal,  433.  Mak- 
damus,  IV.  2. 

2.  When  not  proved  by  entiy  in  minutes, 
433.    Mah DAMVS,  IV.  2. 

V.  Compensation  for  loss  of  office. 

1.  Mandamus  to  assess,  when  not  quashed, 
433.    Mawdaxus,  IV.  2. 

2.  To  whom  the  mandamus  is  to  be  addressed, 
433.    Mandamus,  IV.  2. 

..  3.  Reappointment  in  compensation,  eflect 
of,  and  how  proved,  433.  Max  dam  us, 
IV.  2. 

VOL.  VI.  77 


NAME. 

I.  Refusal   of  inference   from  identity,  119 

PooB,  XVIL 
n.  Misnomer  in  body  of  deed  executed  by  the 

right  name,  649.    Pooa,  XIII.  1. 

NATURAL  JUSTICE. 

I.  Proceeding  held  to  be  void  as  inconsistent 
with,  845*  AaaiTRATioir,  IL  2. 

IL  Construction  of  statute  with  ragaid  to,  787. 
PooB,  X. 

NEGUGENCE. 

Of  public  officer. 
Measure  of  damages,  468.    SaiBirr,  1. 

NEW  ASI^GNMENT. 

L  When  proper. 

When  mattore  alleged  generally  in  the  decla- 
ration are  only  appartrUly  answered  by 
the  plea,  370.     Fieri  Facias,  IV.  1. 
n.  In  trover,  370.    Fiaai  Facias,  IV.  1. 

NEW  TRIAL. 
L  When  awarded  on  bill  of  exceptions,  323 

HlOHWAT,  V.  1. 
IL  On  what  omission  at  the  trial,  not  granted 

An  assignment  of  goods  in  fraud  of  credit* 
OTs  is  valid  as  between  parties  to  the  deed, 
.  and  aa  between  either  party  and  a  stranger. 

A  sheriff  claiming  to  seize  the  gcxxls  on 
behalf  of  a  judgment  creditor  is  a  stranger 
within  this  rule,  if  he  does  not  prove  the 
legal  authority  under  which  he  seized  on  b^ 
half  of  such  creditor. 

For  this  p  .irpose  it  is  sufficient,  in  treepasa 
for  the  seizure,  if  he  prove  the  writ 

And  there  is  some  evitlenoe  of  the  writ,  if 
the  plaintiff  puts  in  the  sheriff's  warrant  to 
his  officer,  and  that  recites  a  writ  at  the  suit 
of  the  judgment  creditor. 

The  judge,  in  an  action  brought  against 
the  shenff  as  above,  lefl  it  to  the  jury  to  aay 
whether  or  not  the  parties  to  the  alleged 
fraudulent  conveyance  meant  any  thing  to 
pass  by  it ;  the  juiy  fband  in  the  negative , 
and  a  verdict  was  taken  for  the  defendant 
The  case  want  to  the  jury  without  notice  of 
any  proof  that  the  sheriff  acted  under  a  writ 
sued  out  by  the  judgmrnt  creditor,  the  efol 
of  the  recital  in  the  warrant  being  overlooked 
by  all  parties.  A  new  trial  was  moved  Ibr 
on  the  ground  that  the  sheriff)  if  standing  Jn 
the  situation  of  a  stranger,  eould  not  ia^ 
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peach  the  deed ;  and  the  oouit  was  of  this 
opinkm ;  but,  on  showing  cause,  the  eflect 
of  the  recital  in  the  warrant  was  pointed 
out,  and  admitted  by  the  court. 

Held^  that  a  new  trial  ought  not  to  be 
granted  on  the  ground  merely  that  the  cause 
had .  been  tried  on  an  assumption  that  the 
alleged  fraud  would  be  a  defence  to  the 
sherifil  without  taking  the  juiy's  opinion  on 
the  effect  of  the  recital  as  showing  his  right 
to  make  such  defence.  Beaaei/  v.  Windham, 
166. 
in.  Proceedings  on  motion. 

Efiect   sometimes  given 'to  evidence,  166. 

Ante,  XL 
rV.  Of  cause  tried  in  C.  P.  at  Lancaster. 

On  application  under  stat  4  dc  5  W.  4, 
c  62,  s.  27,  to  a  superior  court  in  West- 
minster Hall  lor  a  new  trial  of  a  cause  in 
the  Common  Pleas  at  Lancaster,  the  recog- 
nisance **  to  make  and  prosecute  such  appli- 
cation" is  satisfied  by  obtaining  a  rule  nisi, 
whatever  afterwards  becomes  of  the  rule. 
Haworih  v.  Ormervd,  300. 

NONCLAIM. 
fiy  devise  of  copyhold,  631.  Coptbold,  m.  1. 

NON  OBSTANTE  VEREDICTO. 
JuDGXsarr,  V. 

NON-PERFORMANCE. 

fiy  compulsoiyopeiwtioii  of  statute,  107.  Poob, 
VL  1.    989.    Slavs,  L  1. 

NOTICE. 

L  Judicial.    Judicial  Noticb. 
n.  Of  appeal,  158.     Pooa,  XXm.  1. 
UL  Of  intention  to  proceed   ex  parte,  237. 
Arbitbatiox,  VL 

IV.  Of  previous  act  of  bankruptcy,  20.  Babk- 
Burr,  IIL 

V.  To  prove  petitioning  creditor's  debt,  dec., 

26  n.      BlTTKRUPT,  XI. 

VL  Countermand  o^  158.    Poob,  XXIIL  1. 


OATH. 

Must  purport  to  be  administered  by  person 
having  proper  authority,  528.  Affidavit, 
LL 

OBJECTION. 

To  jurisdiction,  waiver  o^  849.  Poob,  XXV.  2. 

OCCr?ATION. 

L  Of  fere  nature,  606.    Pism. 
n.  Beneficial,  787.    Poob,  X 

or"i:NCE. 

Compounding,  308.    Coxpboxisb,  L  1. 


OFFICE. 
L  Appointment 

1.  When  it  must  be  under  seal*  433.  Mab* 
DAMUS,  IV.  2. 

2.  How  proved,  433.    Mabdamvs,  IV.  2. 
n.  Compensation  fi>r  loss,  433.    Majtbaxvi, 

IV.  2. 

OFFICER. 

L  Public,  587.    Scibb  Facias,  L  1. 
IL  Registered,  587.    Scibb  Facias,  L  1. 
IIL  Power  under  charter  to  reinove  witboot 
summons  or  hearing,  682.   Schoolmastib. 

ORDER. 

L  OfCourt  of  Review,  773.  Plbadibg,  VR.  I. 
IL  Interim,  649.    Bibkbupt,  XIIL  1. 
[IL  Of  justices:  requisites. 

1.  Jurisdiction:  place. 

Where  only  one  county  is  refienred  to  in 
the  Older,  and  that  is  <*  the  said  counfy,*'  it 
is  the  county  named  in  the  maxgin,  507. 
PooB,XVUL 

2.  When  sufficiently  precise  in  respect  of. 
the  thing  ordered,  323.    Higbwat,  V.  1. 

3.  Bad  for  not  showing  the  fkcts  within  thi 
sUtntoiy  time,  256.    Pooa,  XXV.  1. 

4.  To  pay  money :  misdescription  of  payei^ 
256.    Pooa,  XXV.  I. 

5.  Adjudication,  507.    Pooa,  X  Vm. 

IV.  Of  sessions. 

What  adjudication  sufficient^  607.  Poei, 
XVIIL 

V.  MaigiiL 

Is  part  of  the  order,  507.    Poob,  X  VOL 
VL  Bad  in  part  and  good  in  part. 

Effect  of,  256.  Pooa,  XXV.  1.  323.  Hisi* 

WAT,  V.  1. 

Vn.  Orders  in  particular  cases. 

1.  Of  maintenance,  141.    Poob,  XXVIL 

2.  To  pay  churchwardens  and  overseen  of 
a  township  which  has  no  churchwarden, 
256.     Poob,  XXV.  1. 

3.  To  cut  trees  obstructing,  Ac,  highway, 
.323.    HioHWAT,  V.  1. 

VIII.  Unappealed  against 

Invalid  order  does  not  justify,  though  nasp 
pealed  against,  323.    Hiobwat,  V.  1. 

IX.  Delivery  order,  234.    Vbboobs,  L  1. 

OUTLAWRY. 

I.  When  not  reversed  on  motion. 

After  motion  to  reverse  an  outlawiy  list 
been  discharged,  the  court  will  not  tcvctk  it 
on  a  new  motion  founded  upon  affidsvitmot 
stating  any  &ct  subsequent  to  the  fint  sp> 
plication,  but  will  put  the  defendant  to  kit 
writ  lof  error.  Stulz  v.  Wifoti,  666. 
n.  Disabilities  of  outlaw. 

An  outlaw  cannot,  lor  tiis  own  bemfi^ 
move  to  have  an  attorney's  oill  taxed. 

So  held  where  the  outlaw  wss  admtniitnt- 
tor,  with  th^  will  annexed,  by  which  all  tbs 
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penoml  efltte  was  bequeatlied  to  him,  lut^- 
ject  to  payment  of  the  debts,  dsc^  and  one 
of  the  bills  which  he  sought  to  tax  related  to 
business  done  for  himself  and  the  testatrix 
jointly,  and  the  other  to  business  done  for 
the  testatiix  ahme.    Mandtr^  m  re,  867* 


PARENT  AND  CHILD. 

Bemedy  of  parent  for  assaolt  upon  child,  721. 
Tbsspass,  in. 

PARTICULARITY. 

I.  In  indictments  and  informations. 

For  conspiracy,  126.    Comspibact,  L  1. 
n.  In  attorney's  bill  of  costs,  265.  Attokitst, 

V.  I. 
m  PARTIE& 

NominaL 

Collusion  between,  587.  Scinx  Facias,  L  1. 

PARTNER. 

I.  Banking  copartnership.    Bavk. 

IL  Company  privileged  under  stat  7  W.  4, 
dc  1  Vict  c  73.    CoNPAVT. 

IIL  Preliminaries  towards  formation  of  com- 
pany. 

Liability  for  preliminary  expenses  towards 
formation  of  a  company  that  is  never  com- 
pleted. 

Certain  persons  proposing  to  form  a  oon>- 
pany,  applied  to  defendant  to  become  presi- 
dent, to  which  he  assented,  and  permitted 
himself  to  be  publicly  named  as  president  of 
such  intended  company.  The  company 
was  never  formed ;  but  meetings  preliminary 
to  the  formation  of  it  were  held,  at  one  of 
which  defendant  presided. 

Heldy  that  a  jury  might,  if  they  thought 
fit,  infer  that  defendant  by  his  conduct  held 
himself  out  as  contracting  for  work  to  be 
done  in  respect  of  such  preliminary  proceed- 
mgs,  though  the  order  for  such  work  and 
labour  was  not  directly  given  by  the  d[efend- 
ant  And  that  defendant,  if  he  so  held  him- 
self out,  was  liable  for  the  work  performed. 
Lake  v.  Argyll^  Duke,  477. 

lY.  Effects  of  partnership. 

Receipt    by  one  is  a  receipt  by  all,  514. 
ScasTT,  L 

y.  Evidence  of  partnership. 

Holding  out  as  contractor,  477.    Antfe,  IIL 

VI.  Surety  bond  for  payment  of  moneys  re- 
ceived by  a  partner,  not  forfeited  by  non- 
payment of  moneys  received  by  firm,  514. 
SuasTT. 

PARTY  GRIEVED. 

L  Distinction  between  htm  and  a  common  in- 
former, 100.    Statdte,  V.  1. 

D.  When  entitled  to  costs  of  prosecution  of  in- 
dictment removed  by  certiorari,  873.  ClETI- 
omAMi,  Q. 


PAUPER. 

I.  The  court  will  not  allow,  as  a  matter  of 
right,  that  a  plaintiff  who  sues  in  formi 
pauperis  shall  amend  the  declaration,  after 
special  demurrer  thereto,  without  payment 
of  costs.    Foater  v.  Bank  of  Englartd,  878« 

n.  Maintenance  and  settlement    Pooa. 

PAYMENT. 

L  Older  of  justices  to  pay  money. 

Misdescription    of    payee,    256.       Pooa, 
XXV.  1. 
IL  What  not  equivalent  to. 

Authority  to  plaintiff  to  collect  defendant's 
moneys  in  satis&ction,  is  not  equivalent  to 
payment  by  check,  249.    Plba,  V.  1. 
m.  In  stay  of  proceedings,  13.    Bond,  IL 

IV.  When  not  excused  : 

1.  By  reclaimer  of  the  subject  matter  of  the 
contract,  989.    Slavs,  I.  1. 

2.  By  partial  feilure  of  consideration,  989. 
Slavs,  I.  1. 

3.  By  legislative    abolition  of   the  subject 
matter  of  the  contract,  989.    Slave,  L  1. 

V.  Necessity  of  pleading. 

Even  in  mitigation  of  damages  in  trespass^ 
174.    Damaoss,  IV. 

PAYMEin'  INTO  COURT. 

Under  stat  3  dc  4  W.  4,  c.  42,  s.  21. 

What  assault  and  battery  not  within  exoepi* 
ing  dause,  921.    TasspASs,  IIL 

PENAL  STATUTE. 

Distinction  between  a  proceeding  by  an  in- 
former, and  a  proceeding  by  a  party  grieve^ 
100.    Statvti,  V.  1. 

PENALTY. 

L  Of  bond,  13.    Boitd,  IL 

II.  Distinction  between  debt  for,  and  nnliqui 
dated  damages,  873.    Debt,  I.  I. 

m.  Debt  for,  100.    Statuts,  V.  1, 

PERFORMANCE. 

L  SubsUntial,  107.    Pooa,  VL  1. 
IL  When  excused  by  compulsoiy  operation  of 
statute,  107,  115  n.    Pooa,  VL 

PERMIT. 
Page  976.    Excise,  IL  1. 

PETITIONING  CREDITOR. 
Page  414.    BAHxavpT,  V.  1. 

PETTY  SESSION. 
Sissiosrs. 

PLACE. 

L  Materiality  of,  in   game  convictions,  880L 

Gaxi,  I. 
n.  Of  birth,  evidence,  801.    Poon,  XV. 
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UL  Conitniclioii. 

**  To  the  oveneen  of  K,  And  to  the  ov«r- 
■eera  of  C.  in  the  nid  county :"  both  are 
alleged  to  be  in  the  nine  county,  607. 
Poon,XVIIL 

PLEA. 

L  What  may  be  pleaded. 
Judgment   suffered    by  coUuaon   between 
nominal  parties,  587.  Scias  Facias,  L  I. 
IL  What  may  not  be  pleaded. 

1.  To  debt  on  foreign  judgment,  what  de- 
fences   not    pleadable,   288.     FoBiieir 

JUDOXINT,  IL 

2.  To  scL  fiu :  defences  that  might  have  been 
pleaded  to  original*  action,  587.  Scibx 
Facias,  L  1. 

UL  What  defence  must  be  specially  pleaded. 

1.  Repayment  after  action  brought,  in  miti- 
gation of  damages,  174.    Daxaobs,  IV. 

2.  Quwre  as  to  the  judgment  in  the  original 
action,  where  execution  debtor  brings  tres- 
pass against  plaintiff's  attorney  for  seizure 
under  fi.  &.,  174.    Damaoss,  IV. 

3.  Matter  arising  after  action  brought,  174. 
Damaoes,  IV. 

nr.  Bad  as  amounting  to  general  issue.    Sub- 
stituted contract,  355.    Liiir,  IIL 
V.  Particular  pleas. 
1.  Accord  and  satisfiiction. 

Laches  of  plaintiff  in  not  ooilecting  de- 
fendant's moneys  in  satisfaction. 

Plea,  to  assumpsit  for  money  paid,  ice, : 
That,  before  action  brought,  defendant 
gave  platntifl^  and  he  received  from  defend- 
ant, authority  to  receive,  for  defendant  and 
as  his  agent,  moneys  exceeding  the  sum  in 
the  declaration  mentioned,  then  due  to  de- 
fendant, and  to  pay  himself  thereout  in  full 
■atisfaction  and  discharge  of  the  promises, 
dtc,  and  of  all  damages,  dbc ;  and  defendant 
at  the  time  of  giving  such  authoriQr  did  at 
plaintiff's  request  intrust  him  with  the  sole 
collection  of  the  said  moneys,  on  the  terms 
then  assented  to  by  plahitiff  and  defendant, 
that  plaintiff  should  use  reasonable  diligence 
in  enideavouring  to  collect  the  same,  and  de- 
fendant should  not  collect  or  endeavour  to 
collect  them  otherwise  than  by  plaintiff's 
agency  so  created  as  aforesaid ;  that  after- 
wards, and  befiire  action  brought,  plaintiff 
had  the  option  of  receiving,  and  might  and 
ought  to  have  received,  the  said  moneys,  to 
an  amount  exceeding  the  present  demand, 
in  pursuance  of  the  said  authority,  and  bad 
also  the  option  of  paying  himself,  out  of  the 
moneys  which  he  might  have  so  received, 
the  amount  now  claimed,  in  such  aatia&o- 
tion,  dec :  and  that  plaintiff  did  not  nor  would 
use  reasonable  diligence,  dec,  in  endeavour- 
ing to  collect  and  receive  the  said  moneys 
when  he  might  have  so  received,  and  had 
the  option  of  so  receiving  tiie  aame,  but, 
while  the  aaid  authority  was  in  fone,.  ao 


negligently  eonducted  UmMlf  in 
ing  to  ooUeet  and  receive  the  aaal  moneys 
that  by  reason  thereof  he  did  noi  reeeive  ths 
aame,  or  any  part  thereof  and  theiefay,  sod 
without  defendant's  default  or  consent,  be- 
fore action  brought,  the  chaneeef  the  msoe^ 
or  any  part  thereof  being  received  by  or  oa 
behalf  of  defendant  became  desperate,  sod 
the  said  moneys  therdiy  were  and  are  lot  to 
him. 

HM,  on  general  demurrer,  a  bad  plea  d 
accord  and  aatis&ction.  GiJfurdv.WhiM^, 
249. 

2.  Lien  by  tpodal  oontnct,  355.   Lixx,  HL 

3.  Not  guilty.    Not  Ouiltt. 

4.  To  scire  fecias  on  judgment  587.  Scisb 
Facias,  L  1. 

VL  Form. 

Improperly  condnding  to  the  oountiy,  517. 
SciBX  Facias,  L  I. 
VIL  Amendment  under  8  db  4  W.  4,  e.4S, 

s.  23,  362.    Amxhdxxht,  IL 

PLEADING. 
L  ConfesMon  and  avoidance,  682.    8cboo&> 

MASTXB. 

IL  Admission. 

By  demurrer,  773.    Post,  VIL  1. 
m.  Time. 

That  Uie  auOiority  pleaded  subsisted  at  tba 
time.  773.    Post,  VIL  1. 
rV.  MateriaUty. 

1.  Of  traverse  of  tenani^,  in  case  for  im 
proper  distress,  282.    Distbbss,  II.  3. 

2.  What  judgment  given  on  an  immstmil 
issue.     IsscB,  VL 

V.  According  to  legal  eftecL 
Coiisidoretion  for  contract,  494,  Cossibua 

TI05,  I.  1. 

VI.  Largeness. 

Of  traverre,  282.    Distesss,  IL  3. 
VIL  Authority. 

1.  Eveiy  essential   must   be   alleged  with 

particulariQr- 

To  a  declaration  for  felse  impcisoomoit, 
defendant  pleade>l  in  justification,  tfast  the 
Court  of  Review  in  Bankruptcy  ordered  tfast 
plaintiff  should  stand  committed  for  a  coo- 
tempt  of  the  court,  and  that  a  warrant  ihoiild 
forthwith  issue  for  that  purpose.  And  thtt 
Sir  Q.  IL,  one  of  the  judges  of  the  mi 
court,  afterwards,  on,  dtc,  aeeorJtng  to  Ihi 
count  and  praetiet  of  the  oaid  court,  aoio 
and  issued  out  of  the  oame  court,  upon  Ihi 
taid  order,  hie  warrani  in  writing,  wheiefey, 
after  reciting  the  order,  he  directed  the  t^ 
staff  of  the  court  to  arrest,  6uu  On  epeeitl 
demurrer,  HeU: 

1.  That  the  wofds  «aoeording  to  die 
eoaree  and  piaetifle  of  the  said  caurt,"  with 
the  context,  did  not  neeesmrily  imply  thst 
Sir  G.  R^at  the  tinw  of  iwiing  the  wamf^ 
was  a  judge  of  the  eoort. 

2.  Or  that,  bj  the  praelioe  of  the  coW 
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when  they  oideied  a  puty  to  etand  com- 
nitted  for  eontempt,  one  judge  might  iwue 
hie  warrant  lor  the  a|>prehen«on» 

3.  That  theee  iacta  were  eaMsntial  to  the 
plea. 

4.  Thatanaimt  confimDable  to  the  prac- 
tice of  the  ooort,  waa  not  admittfd  by  the 
demurrer. 

A»uming  that  the  plea  did,  in  subdance, 
state  the  proceedinga  to  be  according  to  the 
practice  of  the  Court  of  Review,  Held^  fiirther, 

5.  That  this  court  could  not,  on  such 
general  statement,  pronounce  the  justification 
auflicient,  since  they  could  not  judidaUy  know 
luJes  of  practice  adopted  by  a  court  of  recent 

.   origin,  and  never  communicated  to  them. 
And 

6.  That,  if  they  were  to  intend  the  pimo- 
tioe  of  such  court  to  reaemble  that  of  the 
^perior  courts  at  Westminster,  it  was  not 
conformable  to  the  practice  that,  on  an  Older 
of  commitment  by  the  court,  one  judf^e  should 
issue  his  warrant  to  apprehemL  VanSandau 
▼.  Turner,  773. 

2.  Necessary  implication,  773.    Ant^,  1. 

3.  Judicial  notice,  773.    Ante,  1. 

4.  Practice,  773.    Antd,  1. 
6.  Time,  773.    AnU,  U 

Vni.  Judicial  notice. 

1.  When  not  of  judges  of  other  courts,  773. 
Ante,  VIL  1. 

2.  When  not  of  practice  of  other  courts,  773. 
Ant^,  VII.  I. 

DL  Intendment 

Illegality  will    not    be    intended,    989. 

Slats,  I.  I. 
X.  It  i»  not  necessary  to  allege  or  negative 

matter  that  ought  to  coom  properly  from  the 

other  side. 

1.  In  sci.  fa.  against  shareholder  in  privileged 
company  on  judgment  against  registered 
officer,  587.    Sciai  Facias,  L  I. 

2.  Compliance  with  regulations  introduced 
by  statute  into  contract  at  coomion  law, 
989.    St. ATX,  L  1. 

XL  On  sUtutes. 

1.  Contra  ibrmam  statuti,'when  necessary, 
100.    SrATUTS,  V.  1. 

2.  Which  party  must  show  the  compliance 
or  non-compliance  with  statutory  regula- 
tions, 989.    Slats,  L  1. 

POOR. 

Churchwardens  and  overseers. 

Order  to  pay  to  churchwardens  and  over- 
seers of  a  township  which  has  no  church- 
waidens,  256.    Post,  XXV.  1. 
H.  Government  under  Gilbert's  act,  22  G.  3, 

e.83. 

What  not  a  duKontinuanoe  by  the  parishes 
of  themwlves,  i  15  n.    Post,  VL  2. 
m.  Oveneer's  accounts. 
1.  To  what  auditors. 
The  Poor  Uw  commiamoers  caused 


auditor  to  be  appointed  under  stat  4  dc  5 
W.  4,  c.  76,  s.  46,  to  audit  the  accounts  of 
a  union  and  the  several  parishes  therein,  to 
examine  whether  the  expenditure  was  law- 
ful, to  strike  out  payments  and  charges  not 
authorized  by  some  provision  of  the  law  sr 
order  of  the  commiasionerB,  and  to  see  diat 
the  accounts  were  properly  stated,  with 
vouchers.  A  district  within  the  union  had 
already  auditors  under  a  local  act  (6  G.  4, 
c  dxxv.)  which  provided  for  the  maintenance 
of  the  poor  and  regulation  of  the  nightly 
watch.  Their  duty  under  the  act  was,  to 
audit  the  accounts  of  the  directors  of  the 
poor,  which  the  directors  were  required  to 
produce,  with  vouchers:  no  power  of  dis- 
allowing items  was  given  to  the  auditors ; 
but  it  was  enacted  that,  if  they  disapproved 
of  any  part  of  the  accounts,  it  should  be 
lawful  for  them  to  appeal  to  the  quarter 
sessions,  entering  into  recognisance  to  pay 
costs  if  awarded  against  them :  and  the  ses- 
sions were  empowered  to  award  costs  to  the 
appellant  or  the  party  appealed  against 

Helii,  that  the  directors,  though  they  had 
accounted  to  their  own  auditors  according  to 
the  local  act,  were  not  thereby  exempted 
from  accounting  to  the  union  auditor  under 
slat  4  &  5  W.  4,  c76,  s.47. 

The  officers  accounting  for  the  receipt  and 
expenditure  of  the  poor  rate  to  an  auditor 
appointed  by  direction  of  the  Poor  Law  conn 
misaioners  must  account  for  all  sums  collected 
under  the  denomination  of  poor  rate,  and 
expended  for  any  purposes,  (as  watching, 
police,  dec)  to  which,  by  local  or  general 
acts,  the  poor  rate  is  applicable;  not  for 
those  sums  only  which  are  reiaed  and  laid 
out  strictly  for  the  relief  and  management  of 
the  poor.  Regina  v.  Covemora  of  Si,  An^ 
drewt  Holbom,  78. 
2.  Of  what  sums,  78.    AntS,  1. 

IV.  Auditors. 

1.  Under  Stat  4  dc  5  W.  4,  c76,  s.46,78. 
Ante,  III.  I. 

2.  Under  local  acts,  78.    Ante,  m.  1. 

V.  Liability  of  officers. 

Clerk  to  guardians  is  not  liable  to  action 
for  money  voluntarily  paid  by  plaintiff  to 
compromise    a    bastardy   indictment,    464. 
Post  XXVIIL 
VL  Parish  property. 

1.  Forfeiture  by  breach  of  covenant  for  ex 

elusive  use. 

Land  was  demised  to  trustees  for  parish 
R.,  they  covenanting  to  build  a  workhouse 
thereon,  and  to  use,  occupy,  possess  and  en- 
joy the  premises  for  the  sole  use,  maintenance 
and  support  of  the  poor  of  R.,  and  not  to 
convert  the  building  or  the  land,  or  employ 
the  profits  thereof,  to  any  other  use,  intent  or 
purpose  whatsoever.  Proviso  for  re-entry  on 
breach  of  the  covenant 

The  bouse  was  built,  and,  together  wA 
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the  land,  uiied  agreeably  to  the  oorenant 
Afterwards  aUt  4  &  5  W.  4,  c  76  paand ; 
and  the  Poor  Law  oommianonen  inooipo- 
rated  parish  R.  in  a  union,  and  removed  all 
the  paupen  to  the  union  workhouse.  The 
workhouse  of  R  became  uninhabited,  and 
was  locked  up ;  and  the  land  was  let  at  a 
lack  rent,  which  was  applied  in  aid  of  the 
poor  rates.  On  ejectment  brought  (three 
years  afterwards)  for  breach  of  the  covenant, 

Held,  that  no  breach  of  the  covenant  ap- 
peared :  but  Sembk,  that  a  breach  caused 
by  the  oompulsoiy  operation  of  the  statute 
would  have  been  thereby  excused.  Voe  dem. 
Anglegea,  Marquis  v.  RugtUy^  107. 
2.  What  not  a  discontinuance  by  the  pariAcs 

of  themselves. 

Land  was  demised  for  one  thousand  years 
by  indenture  (a.  d.  1793)  to  A.  and  B.,  the 
latter  described  as  visitor  and  guardian  of  the 
poor  of  the  parish  of  C,  their  succeasoiv  and 
assigns,  under  stat  22  G.  3,  c.  83,  (Gilbert's 
act,)  for  the  purpose  of  erecting  a  poorfaouse 
thereon,  and  occupying  and  cultivating  the 
same  for  the  use  and  benefit  of  such  poor- 
house,  and  of  the  poor  of  G.  and  such  other 
parishes  as  should  be  united  therewith  for 
the  purposes  of  the  act  Proviso  for  re-entry 
if  C.  axid  all  the  other  parishes  which  should 
or  might  at  any  time  be  so  united  should  of 
themseives  diaeoniinue  to  adopt  the  pro- 
visions of  the  statute.  Further  proviso  that, 
if,  during  this  demise,  the  legislature  should 
repeal  Gilbert's  act,  so  that  the  poor  of  the 
several  parishes  should  no  longer  be  per- 
mitted to  remain  under  the  care  of  the  visitor 
and  guardians  of  such  parishes,  it  should  be 
lawful  for  the  visitor  and  guardians,  their 
successors  and  assigns,  yielding  up  the  land 
to  the  lessors,  to  pull  down  the  said  poor- 
hoU'<e  and  carry  away  the  materials. 

The  house  was  built ;  and  G.  and  other 
perishes  adopted  the  provisions  of  the  act ; 
and  G.  continued  to  follow  them  till  the 
making  of  the  after  mentioned  order :  but 
the  other  parishes  seceded  from  the  union. 
In  1836  the  Poor  Law  commissioners  in- 
corporated parish  G.  in  the  Hambledon 
Union,  and  ordered  all  the  paupers  to  be  r^* 
moved  to  the  union  workhouse ;  after  which 
no  paupers  were  received  into  the  poorhouse 
of  G.  but  persons  requiring  only  out-door 
relief;  and  the  pari^  officers  issued  a  no- 
tice proposing  to  let  part  of  the  house  and 
the  land. 

Heldf  no  forfeiture  under  the  first  proviso. 
Doe  dem,  Graaileyj  Lord,  v.  BtUcher^  1 1 5  n. 
Vn.  Ratable  property :  beneficial  occupation. 
Purposes  to  which  revenues  are  applied,  787. 

Post,X. 
VIIL  Ratable  property :  local  undertaking. 

A  market,  787.     Post,  X. 
IX.  Ratable  property :  railways. 
Value  how  to  be  calculated :  deductiona. 


The  Great  Weatem  Railway  Coopuiy 
were  ooeupiers  of  a  rsilway,  their  propBty, 
and  oonstnicted  by  them,  and  of  bnindi  lafl* 
ways  which  iiey  rented :  and  they  used  the 
several  lines  as  carriers  lor  hire,  working  the 
whole  as  one  concern.  In  the  parisn  of  T. 
through  which  the  main  line  passed,  they 
were  rated  for  the  railwav  as  folkyws. 

The  grass  receipts  on  me  aeveni  rulways 
were  added  together,  and  the  total  divided 
by  the  number  of  miles  in  all  the  raihrayi. 
The  expenses  opi  all,  allowable  as  dedndiaoi 
from  poor  rate,  were  added  together  and 
divided  in  the  aame  manner.  The  expensa 
on  the  number  of  miles  in  T.,  the  calcokliaa 
lor  each  m^  mile  being  as  above,  wot 
then  subtracted  from  the  reoeipta  thsieoo, 
and  the  assessment  was  madeon  thereados, 
with  an  allowance  fat  interest  on  the  pbnt 
or  movable  stodc,  and  for  tenant's  praAd^ 
including  profits  of  trade. 

On  appeal  against  the  rate,  further  dedn^ 
tions  were  claimed,  as  follows ;  and  the  set* 
siona  stated  a  case  for  the  opinion  of  this 
court  on  the  legaliQr  of  theno. 

1.  For  stations  and  other  botldi]^  s]^ 
purtenant  to,  and  neoessaiy  for  the  prafitabis 
enjoyment  of  the  railway,  but  rated  or  rstafale 
separately  from  it,  and  in  other  parishes  thsa 
T.    i/eA/ aUowable. 

2.  Allowance  having  been  made  in  the 
rate  for  *•  maintenance  of  way,"  a  further 
deduction  was  claimed  for  depredation  sad 
wear  and  tear  of  rails  and  sleepert,  being  the 
aolid  timber  and  iron  woik  of  the  prinopsl 
line.  The  renewal  of  theae  had  been  paid 
for  out  of  the  company's  capital,  not  their 
revenue.    Held  not  allowable. 

3.  Interest  upon  outlay  in  forming  610 
company,  obtaining  their  act  of  incorpon- 
tion,  ( 6  d^  6  W.  4,  c  criL,)  raidng  the 
capital,  and  other  original  expenses.  Hdi 
not  allowable. 

4.  **  Income  tax  paid  by  the  company  in 
pursuance  of  stat  5  d^  6  Vict  c.  36,  amouiil* 
ing  in  the  whole  to  10,000^1''  HeUuSkm' 
able  so  far  as  regards  the  tax  imposed  ia 
respect  of  mere  occupation. 

''Additional  parochial  asscasmenfci,  nA 
actually  paid,  but  which  will  be  payable  in 
consequence  of  the  recent  decisions  of  thii 
court  on  the  rating  of  railvrays."  Heid  not 
allowable. 

6.  The  brandi  lines  vrere  vroiked  at  a  \om, 
which  the  company  incurred  solely  on  so> 
count  of  the  increased  traffic  occasioned  by 
those  lines  on  the  principal  railway;  and  a 
deduction  was  claimed  for  this  Iom.  Hdi 
not  allowable. 

7.  In  estimating  the  tenant's  profits,  s  pe^ 
oentage  was  taken  on  the  original  value  of 
the  movable  stock,  at  such  a  rate  as  migbt 
reasonably  induce  a  leasee,  obtamtng  ibst 
amount  cif  profit,  to  pay  the  readoe  of  profiti 
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B»  rent  The  appeUants  contenM  that  tbe 
percentage  should  have  been  taken  on  the 
gixMs  receipts.  Heldy  that  thit  was  a  qaee- 
tion  for  the  sessions^  not  for  the  Queen's 
Bench. 

8.  The  following  increase  of  asseanncnt 
was  claimed  by  the  respondents.  The  mova- 
ble slock  hsd,  in  making  the  rate,  been 
estimated  at  its  original  value,  which  ex- 
ceeded the  actual  value  at  the  time  of  assess- 
.  ment  The  respondents  insisted  that  any 
calculation  of  the  value  for  the  purpose  of 
reducing  the  rate  should  be  taken  according 
to  the  latter  state  of  the  proper^.  Heldy 
that  tbe  estimate  ought  to  be  so  taken. 
Hegina  v.  The  Great  Wutem  RaiUoay 
Company  t  179. 
X*  Ratable  property ;  revenue  applied  to  special 
purposes. 

Trugto  of  market,  after  payment  of  debts 
and  expenses,  for  poor  inhabitants  of  an- 
other parish. 

Stat  9  G.  3,  c  44,  empowered  trustees  to 
purchase  certain  lands,  &C.,  in  the  town  of 
Taunton,  and  convert  them  into  a  market- 
place, and  vested  the  lands,  dec,  and  all 
builduigs,  dbc,  to  be  built  thereupon,  and  the 
rents  and  profits,  in  the  trustees  and  their 
successors,  in  trust,  out  of  the  first  moneys 
to  be  raised  under  the  act,  to  pay  the  coits 
of  obtaining  the  act,  all  debts  to  be  incurred 
by  the  purchase  of  the  site  and  erection  of 
the  market,  the  expenses  of  lighting  certain 
streets  in  the  town,  the  expenses  of  purchas- 
ing the  stalU,  dbc,  in  the  then  present  market, 
and  also  certain  mortgages,  and  the  interest 
thereoC  It  was  enacted  that,  after  the  dis- 
charge of  the  same,  and  of  all  debts  on  ac- 
count of  the  market,  &x.,  the  market,  dbc, 
should  remain  in  the  trustees  in  trust  as  an 
estate  for  the  use  and  benefit  of  the  parish 
of  M.  in  Taunton,  and  shoukl  and  might  be 
applied  by  the  trustees  lo  the  clothing, 
educating  and  placing  out  apprentices  of  so 
many  of  the  children  of  the  poor  inhabitants 
of  M.  as  the  trustees  should  from  time  to 
time  direct  It  was  further  provided  that 
the  share  and  proportion  which  the  several 
grounds,  dec,  to  be  vested  in  the  trustees  by 
virtue  of  the  act  were  eharged  with  to  the 
land  tax  and  church  and  poor  rates  in  the 
year  1768,  according  to  the  rents  of  the  same 
as  they  were  then  rated,  should  be  for  ever 
paid  by  the  trustees  to  the  proper  officers  in 
lieu  of  all  taxes,  rates  or  impositions  what- 
soever. 

The  trustees  erected  a  market  under  this 
act  on  the  lands  specified:  all  of  which  were 
in  the  said  parish  of  M. 

A  subsequent  act  67  G.  3,  e.  Ixv.,  au- 
thorized the  trustees  to  purchase  additional 
ground  within  one  thousand  yards  of  the 
then  present  market  and  appropriate  it  for 
the  purposes  of  tbe  market,  and  enacted  that 


the  flame,  when  so  set  out  should  be  deemed 
and  taken  as  part  of  the  then  present  matket* 
place  to  all  intents  and  purposes.  It  further 
provided  that  the  former  act  and  all  and 
every  the  authorities,  powera,  provisions, 
regulations,  clauses,  mattera  and  things 
therein  contained,  except  such  as  were  there- 
by varied,  ftc^  or  as  were  repugnant  to,  or 
otherwise  provided  for  by,  that  act  should  be 
in  ftiU  force  and  eifect  and  should  extend  to, 
and  be  practised,  applied,  ftc^  for  effecting 
the  purposes  of  that  act  m  fully  and  elTectu- 
ally,  to  all  intents  and  purposes,  as  if  all 
such  authorities,  dec,  were  repeated  and  re- 
enacted  in  the  body  of  that  act  with  relation 
thereto.  This  act  contained  no  provisioa 
affecting  the  subject  of  rating  the  additions 
therel)y  authorixed,  and  no  enactment  in 
form  repugnant  or  referring  to  the  enactments 
in  the  former  act  on  the  subject  of  rating  the 
market-place. 

Under  the  second  act  the  trustees  made 
additions  to  the  market-place,  withm  the  pre- 
scribed distance,  but  situate  within  tlie  parish 
of  B. ;  they  occupied  these  additions  them- 
selves, and  collected  tolls  in  respect  thereoC 
There  was  never  any  surplus  revenue  after 
paying  the  annual  expenses  and  interest 
The  parish  of  B.  rated  the  trustees  to  the 
poor  rate  in  respect  of  these  additions  at  the 
full  ratable  value  for  the  time  being,  accord* 
uig  to  Stat  6  &  7  W.  4,  c  96.  The  trusteee 
having  appealed,  no  evidence  was  given  on 
the  trial  of  the  proportion  at  which  the  addi- 
tional site  was  rated  in  1768 ;  but  it  was 
shown  that  in  1817  it  was  rated  at  a  lower 
value  than  in  the  rate  appealed  against 

Heldf  that  the  general  words  of  incorpora- 
tion in  the  second  act  must  have  such  a 
meaning  as  would  stand  with  reason  and 
right  &nd  must  theretbre  be  limited  so  as  not 
to  incorporate  the  provision  in  the  fiirst  act 
as  to  the  proportion  of  rating. 

Held  also  that,  notwithstanding  the  special 
purposes  to  which  the  revenue  was  applied, 
the  trustees  were  liable  to  poor  rate  in  B.  for 
the  additions  to  the  market-place  situate  in 
that  parish,  and  that  the  amount  at  wtdch 
tliey  were  rated  was  correct  JUgina  v.  Bati^ 
eotij  787. 
XL  Ratable  value :  deductions  firom  gross  an- 
nual receipts. 

1.  For  other  ratable  property  necessary  for 
the  profitable  enjoyment  179.    Ant  ,  IX 

2.  Not  renewals  out  of  capital.  179.  Ant^,IX. 

3.  Not  interest  on  original  outlay,  179. 
Ante,  IX. 

4.  Income  tax  in  respect  of  mere  oocupatioii, 
179.    Ante,  IX. 

5.  Not  losses  on  other  ratable  property  oc- 
cupied for  the  profitable  enjoyment  179. 
Anta,  IX. 

6.  Percentage  on  value  of  movable  tlockt 
179.    Ante,  IX. 
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7.  Not  for  outlay  m  nature  of  la]]dl<»d*s  im- 
provemcnta,  179.    Ant^,  IX. 

8.  According  to  rents  at  time  of  local  act 
being  passed,  787.    Antft,  X. 

XXL  Settlement  by  birth. 

Evidence  of  place :  baptinnal  register,  801. 
Post,  XV. 

Xni.  Settlement  by  apprenticeBhip. 

1.  Construction  of  deed  as  to  the  person 
bound. 

To  prove  the  settlement  by  apprenticeship 
of  Joseph  Beaumont,  an  indenture  was  put 
in,  dated,  and  purporting  to  be  between 
Joseph  RoberdSfOf  one  part,  and  J/ihn  Beau- 
mont of  the  other. 

It  was  very  inaccurately  worded  and 
spelt  It  witnessed  *<that  the  said  John 
Beaumont  hath,  of  his  own  free  will,  and 
with  the  consent  of  and  by  his  &ther*s  John 
Beaumont,  has  put  and  bound  himself  ap- 
prentice to  and  with  the  said  Joseph  Robenls, 
and  with  him  after  the  manner  of  an  appren- 
tice to  dwell,  remain  and  servo,  from  the 
date  hereof,  for,  during  and  untill  the  term 
of  liie  attain  ages  31  thence  next  fol- 
lowing be  fully  compleated  and  ended;** 
during  which  term  "  the  said  apprentice  his 
said  master  shall  serve,"  du%  "And  the 
aaid  Joseph  Robenls"  doth  covenant  with 
^  the  said  Joseph  Beaumont,  apprentice,"  to 
teach  him,  &c,  to  pay  him  2a.  **  yerely  and 
eveiy  year  during  is  apprenticeship,"  and  to 
allow  him  two  weeks  to  go  to  school, "  yerely 
and  every  year  during  his  apprintiship." 
"  In  witness  whereof,  the  parties  above  named 
to  these  present  indentures  have  set  their 
hands  and  seals."  And,  at  the  bottom,  fol- 
lowed "Joseph  (l.  s.)  Roberts.  Joseph 
(l.  s.)  Beaumont" 

'  Joseph  Beaumont  gave  evidence  that  he 
was  bound  by  the  above  indenture,  and 
served  under  it    Held.- 

1.  That  it  appeared  from  the  deed  that 
Ao  John  Beaumont,  party  thereto,  was  the 
Joseph  Beaumont  therein  named  apprentice. 

2.  That  extrinsic  evidence  might  be  given 
that  the  person  so  meant  was  the  pauper,  and 
that  he  had  executed  the  indenture. 

3.  That  the  meaning  of  the  parties  sufB- 
dend;  appeared  to  be  that  the  apprentice 
should  be  bound  until  he  attained  the  age 
of  twenty-one. 

4.  That  this,  combined  with  the  date  of 
the  indenture,  might  by  extrinsic  evidence 
of  the  pauper's  age  be  made  sufficiently 
certain  as  to  the  term  for  which  he  became 
bound. 

5.  That  the  seasons,  upon  the  above 
evidence,  were  justified  in  finding  a  settle- 
ment by  apprenticeship.  Regina  v.  Wooldale, 
549. 

S.  Construction  as  to  term,  549.    Antfe,  1. 
8.  Application  of  extrinsic  evidence,  (M19. 
Anu^  *. 


XIV.  Settlement  by  renting  a  tenement 

1.  Examinations  defective  in  not  showing 
occupation  under  a  yeariy  hiring. 

A  pauper  was  removed  to  S.  on  the  ex* 
amination  of  P.,  and  A.  P.  deposed  that,  oo 
22d  July,  1839,  he  let  to  pauperis  huabaui 
a  house  in  8.,  **  at  the  rent  of  10/.  per  year," 
that  the  husband  **  occupied  the  house  until 
22d  July,  1841,"  and  paid  P.  "thewbde 
of  the  rent  during  that  time."  A.  deposed 
that  the  husband  in  July,  1839,  went  to  the 
house,  and  <*  resided  in  that  house  until 
March,  1842." 

Held,  diuentUnte  Colkbidox,  J,  that 
the  sessions  were  not  entitled  to  affirm  the 
order  of  removal,  the  examinations  not  show- 
ing that  the  house  had  been  occupied  for  a 
year  under  a  yearly  hiring  within  stat  1 W. 
4,  c  18,  s.  1.   Regina  v.  St.  Sepulehre^SSO. 

2.  What  must  be  "  separate  and  distinct" 
In  sUt  6  6.  4,  c  57,  s.  2,  the  words 

«  separate  and  distinct"  aj^y  to  **  dwelling- 
houso  and  builduig,"  but  not  to  **  land." 

Therefore  a  settlement  may  be  gained 
under  that  clause  by  one  of  two  persons 
holding  land  jointly  at  a  rent  of  76L  paid  fay 
them  in  equal  proportions,  if  the  renting  be  in 
all  other  respects  confivmable  to  the  statote. 
Regina  v.  St.  Lawrcnx  Appleby^  842. 

3.  Joint  holding  of  land,  842.     Ant^*,  3. 
X  V.  Removal :  to  maternal  settlement 

Without  showing  inquiry  as  to  father's  settle> 

ment 

Pauper  was  removed  to  his  motber'f 
maiden  settlement  in  Y.  His  fiither,  in  the 
examination,  stated  that  he  believed  that  be 
himself  was  bom  in  London,  but  had  new 
heard  in  what  parish,  and  had  never  dons 
any  act  to  gain  a  settlement  in  his  own  right 
Held  that,  on  proof  of  the  mother's  settlement 
in  Y.,  the  justices  might  rcnaove  pauper 
thither,  and  that,  on  appeal  against  the  re- 
moval, the  respondents,  at  aeasions,  might 
rely  primi  &cie  on  ^e  mother's  maiden 
settlement,  without  proving  any  inquiiy  msde 
as  to  the  settlement  of  the  fiither. 

The  mother's  brother,  in  the  examination, 
stated  that  she  was  bom  at  Y.  and  was  the 
person  mentioned  in  a  certificate  of  baptian, 
which  was  produced,  and  at  the  date  of 
which  he  was  less  than  four  years  oUL 
Held  to  be  evidence,  on  which  the  rrmoring 
magistrates  might  act,  of  the  mother's  birth 
inY. 

The  respondents,  on  the  hearing  of  sn  ap> 
peaU  may  prove  their  case  by  a  witnesi  not 
produced  before  the  removing  magistrates  i 
and  may  omit  calling  a  witness  who  appeared 
before  the  magistrates,  though  the  appeOtnH 
require  It  and  the  witness  is  in  court  Agnii 
V.  Yelverioft,  801. 
XYL  Removal :  examinations  genersny. 
1.  Are  not  admissions  by  the  reepaoW^ 

667*    Pdfty  XX.  1* 
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S.  Strict  CQQBtnictiaa  w  to  diowing  oocqini- 
tion   under  yearly  hiring,  680.     Ant^, 

*  XIV.  1. 

8.  Prima  &cie  ca«e,  801.    Ante,  XV. 
4.  What    sufficient   as  regards    remoring 
justices,  801.    Antd,  XV. 

XVII.  Removal:  formal  parts  of  the  examina- 
tion. 

Heading  and  jurat 

On  appeal  against  an  order  of  remoral,  it 

'  appeared,  by  the  copies  of  examinations  sent, 

that  the  examination  of  R.,  (which  was  essen- 

-  tial  to  the  settlement,)  was  alleged  in  the  jurat 
to  be  taken  and  sworn  before,  and  was  signed 
by  two  parties,  whose  names  only,  without 

'  any  description  of  their  office,  were  given. 
The  heading  did  not  show  before  whom  the 

'  examinaticm  was  taken ;  and  the  name  of  the 
party  examined  appeared  in  the  heading  only. 

'  Htid,  that  the  order  must  be  quashed. 

Although,  on  the  same  sheet  of  paper 

'  with,  and  preceding  R.'s  examination,  was 
an  examination  of  S.,  headed  **  The  exami- 
nation of  S.,  the  pauper,  taken  upon  oath 

'  before  us,  two  of  her  Majesty's  justices,"  6cc, 
(describing  their  character  properly,)  the 
jurat  of  which  was  signed  with  the  same 

'  names  as  the  other  examination ;  and  al- 
though the  headings  and  jurats  gave  the 
same  date  to  each  examination;  and  the 
examination   of   R.   mentioned  8.  as  the 

-  pauper.  Regina  v.  ShipaUm  upon  Stour, 
119. 

XVIII.  Removal:  (brmal  parts  of  the  order. 
Man^n  part  of  the  order,  so  as  to  supply 

tile   name  of  the  county,  one  only  being 

'  mentioned  in  the  order. 

An  order  of  sessions,  confirming  an  order 
of  removal,  had  in  the  margin  the  words 
«*  Westmoreland,  (to  wit,)"  and  proceeded  : 

'  «  To  the  overseers  of  the  poor  of  the  town- 
ship of  K.,  and  to  the  overseen  of  the  poor 

'  of  the  township  of  C.  in  the  said  county. 
Whereas  you,  the  overseers  of  K.,  have  made 

'  complaint  unto  us  whose  names  are  here- 

'  unto  set  and  seals  affixed,  being  two  of  her 
Majesty's  justices  of  the  peace  and  quorum  ' 
in  and  for  the  said  county"  dec.    The  rest 

*  of  the  order  was  in  the  usual  form,  and  did  I 


■easbns  of  the  peace,  and  wherein  tbia  ooort 
upon  hearing  of  counsel  on  both  sides  ordend 
that  the  said  onler  be  confirmed." 

Held,  on  certiorari  and  motion  to  quash 
that  the  order  of  sessions  sufficiently  showied 
an  adjudication  confirming  the  order  of  va* 
movaL    Regina  v.  CaaUrion,  607. 

XIX.  Appeal  against  order  of  removal:  entiy, 

1.  Cannot  be  entered  by  respondents^  I&8* 

Post,  xxin.  1. 

2.  May  be  entered  as  a  matter  of  right  bgr 
appellants  even  for  the  mere  purpose  of 
obtaining  costs,  163.    Post,  XXIII.  3. 

XX.  Appeal  against  order  of  removal :  triaL 

1.  Respondents  are  not  tied  up  as  to  any 
head  of  settlement  set  forth  in  the  exami* 
natbns. 

The   examination  of  a  pauper  showed 
that  he  was  bom  in  the  appellant  parish,  and* 
was  afterwards  bound  and  served  as  appren 
tioe,  and  inhabited,  under  such  service,  partly 
in  the  appellant  parish  and  partly  in  the  re- 
spondent parish,  and  more  than  forty  days 
in  each.    The  respondente  proposed,  at  the 
sessions,  to  rely  on  the  birth  settlemenL 
Held,  that  they  were  not  precluded  from  so 
doing  by  the  &ct  that  the  examination  oc  a 
tained  allegations,  which,  if  true,  showed  a 
subsequent  settlement  by  apprenticeship. 

The  appellanto  relied  upon  a  settlement 
in  the  respondent  parish,  and  proved  that, 
on  the  last  night  of  the  service,  the  pauper 
slept  in  that  parish.  Held  that,  to  establish 
this  settlement,  they  must  prove  the  appren- 
ticeship, and  could  not  treat  it  as  admitted 
by  the  respondents,  though  the  latter  had 
sent  examinations  in  which  it  was  alleged, 
and  it  had  not  been  traversed  by  the  grounds 
of  appeal 

Under  stat  6  G.  2,  c.  19,  s.  2,  an  order, 
removed  by  oeritorari,  is  *<  confirmed"  by 
simply  discharging  the  rule  for  quashing  it 
Regina  v.  Latehford,  667. 

2.  Appellanto  setting  up  a  subsequent  settle 
ment  cannot  treat  it  as  admitted  by  the 
examinations,  667.     Ant^,  1. 

3.  Witnesses  examined  before  the  removing 
juctices  not  necessarily  to  be  called  on  th« 
trial  of  the  appeal,  801.    Ante,  XV. 


not  further  state  the  county  in  and  for  which   XXI.  Order  of  sessions. 


the  justices  acted. 

Held,  that  the  jurisdiction  sufficiently  ap- 
peared by  reference  to  the  margin,  which 
was  part  of  the  order  for  this  purpose. 

An  order  of  sessions  on  appeal  against  the 

*  above  order,  after  setting  forth  the  caption 
of  the  quarter  sessions,  proceeded :  **  At 
which  said  general  quarter  session"  &&,  **  an 
appeal  against  a  certain  order,"  dec.,' ''is 
depending  for  trial,  which  said  order  is"  «  as 

*  follows,"  (setting  it  out :)  «  and  whereas  the 
'  overseera"  dbc.  ''of  C.  did  prosecute  and 
*.  carry  on  tlie  said  appeal  to  trial  against  the 

•aid  order  to  the  present,  general  quarter 

VOL    VI,  78 


What  shows  a  sufficient  adjudication,  607. 
Ante,  XVIII. 

XXII.  Mandamus  to  enter  continuances  and 
hear. 
Affidavito  must  show  refusal  to  have  been 

wrong,  760.    Mavdamus,  II.  3. 

XXIII.  Appeal  against  order  of  removal :  costs. 
1 .  Order  for,  ancillary  to  bad  onler  of  coa- 

firmation,  cannot  be  separated  from  it 
Parish  officers,  having  given  notice  of  ap* 
peal  against  an  order  of  removal,  served  a 
countermand,  steting  that  they  did  so  on  ac- 
count of  the  absence  of  a  witness^  but  shook' 
give  Iresh  notion  of  i^peaL    TL%  counter 
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r  vuid  «M  too  kte  finr  the  iMrioiM.  At  the 
.  mmioM,  the  leflpondento  entered  the  appeel 

snd  moved  fiir  eoete.    Theeeeaontnuide  an 

Older,  wheieby»  after  recitiDg  that  senraoe  of 
.Botioe  of  appeal  on  the  leapondents  had 
.  been  proved,  and  that  bo  one  appeared  iur 

the  appeUants  to  prosecute  euch  appeaJ,  they 
.  adjudged  that  the  order  of  removal  should  be 
.  oonfirmed,  and  that  the  appellants  should 

forthwith  pay  the  respondents  16i  for  their 

•  costs  and  charges  which  they  had  incurred 
and  been  put  to  in  attending  the  sessions 
that  day  to  support  the  older. 

Heldt  on  motion  to  quash,  that  the  order 
-  of  confirmation  was  bad  ibr  want  of  jonsdio- 

•  lioB,  and  that  the  order  for  oosts  could  not 
be  separated  from  it;  and  therefore. that  the 
whole  muflt  be  <|uashed. 

SenUde,  per  Pattbsoit,  Williams,  and 
CoLiaiooK,  JsL,  that  an  order  for  coats  of 
the  day  only  would  have  been  good,  under 
•tat  8  d^  9  W.  3,  c  30,  s.  3.  Jiegina  v. 
Stoke  Bliss,  158. 

9*  How  oosts  are  to  be  obtained  where  ap- 
peal not  entered,  158.    Ante,  I. 
8.  Entry  by  appeUants  for  purpose  of  ob- 
taining costs. 

On  notice  of  appeal  against  an  order  of 
removal,  the  removuig  parish  served  a  super- 

.  oedeas,  and  tendered  2/.  for  costs  of  appeal. 

.  It  was  a  rule  of  the  sessions  to  allow  no 
mora  costs  than  30s.  on  such  appeals.  The 
appellanii  refused  the  2/,,  their  oosts  amount- 

■  mg  to  a  larger  sum ;  and  at  the  next  sessions 
they  moved  to  enter  the  appeal,  for  the  pur- 
pose of  obtaining  full  costs.    The  justices 

.  refused  to  enter  it,  alleging  their  rule  of 

.  practice  as  a  reason. 

Held,  that  the  justices  ought  to    have 

,  entered  the  appeal,  and  exercised  their 
discretion  as  to  costs  upon  a  hearing.  Man- 
damus granted,  to  enter  oontinuanoes  and 
hear.  Rtgina  v.  Meriimethshirt^  JuatieeSf 
163. 

•  4.  Practice  of  sessions  as  to,  163.    Ant^,  3. 

XXIV.  On  hearing  of  special  case. 
Form  of  judgment,  567.    Ante,  XX.  1. 

XXV.  Bastardy:  Jurisdiction  under   2  dc  3 
Vict  c86. 

1.  Right  of  the  party  charged  to  have  the 
case  heard  at  the  quarter  sessions. 
Under  stat  2  &  3  Vict  c  85,  if  applica- 

lion  was  made  for  an  order  of  maintenance, 

and  the  party  charged  allowed  the  case  to 
I  be  partly  heani  at  petty  sessions  by  witnesses 

being  examined,  be  could  not  take  away 
.  the  jurisdiction  of  the  pet^  sessions  by  do- 
.  daring  under  sect  3,  diat  he  was  desirous 

that  the  chaige  should  be  heard  at  the 
.  quarter  sessions.  The  election  must  have 
(  heen  made  before  the  hearing  commenced. 

An  order  of  maintenance  directed    the 

'  party  charged  to  pay  a  sum  for  expenses  in- 

»€aired  since  the  birth  of  the  child,  which 


waa  stated  in  the  oidor  to  have  taken  pbet 
more  than  six  months  before  the  order.  Heid 
bad  under  stat  4  dc  5  W.  4,  c.  76,  s.  73,al> 
though  it  was  deposed  that  the  expenses  were 
calculated  only  for  the  time  during  whidi 
the  child  had  been  chargeable,  which  was 
less  than  six  months.  But  Adtf,  that  this 
order  was  nevertheless  good  as  to  the  readoe, 
which  directed  payment  in  respect  *4  fbtnre 
expenses. 

The  Older  directed  payment  to  be  made 
to  the  churehwardeiw  And  overseers  of  a 
township  to  which  the  diild  was  chargeable. 
The  township  had  ovcaseera,  but  no  church- 
wardens ;  the  parish  in  which  the  towndiip 
lay  had  chuichwaidens.  HeUf  no  objeoboa 
to  the  order.  Pef  Pattxbox  and  Wn- 
LiAMs,  Js.,  dubitanto  Lord  DsirxAjr,  C  J. 
Regina  v.  Oxkjf,  256. 

2.  By  waiver  of  demand  of  removal  to  qoar- 
tor  sessions. 

On  application  at  petty  eessions  by  gnaid- 
ians  of  a  union,  for  an  order  of  maintenanoe 
under  stat  2  dc  3  Vict  c.  85,  s.  1,  the  party 
charged  attending,  but  not  being  ready  to 
proceed,  the  case  was  pos^xmed  by  consent, 
the  defendant  agreeing  to  admit  that 
of  application  had  been  served, 
flion  was  made ;  and  the  guardians  pro^ 
by  a  witness  that  the  notice  was  signed  by 
the  proper  parties.  At  the  adjourned  petty 
session  the  defendant,  being  still  unprepared, 
demanded,  (under  sect  3,)  that  the  caas 
should  be  heard  at  the  quarter  spssions^  and 
ofiered  recognisances.  The  justices  loftaed 
to  take  them,  alleging  that  ^  case  had  al- 
ready been  entered  upon  at  the  last  petty  aea* 
sions.  The  hearing  proceeded;  and  the 
defendant,  by  his  attorney,  croes-exarained 
the  witnesses,  and  addressed  the  jostioeB  in 
his  defence.  An  older  of  maintenanoe  was 
granted.    On  motion  for  a  certiorari. 

Held,  assuming  the  justioea  to  have  been 
wrong  in  refusing  to  take  the  recogniaaneei^ 
that  the  party  charged  had  waived  the  dth 
jection  by  making  hia  defence.  Writ  re- 
fused. lUgina  V.  Clarke^  349. 
XXVI.  BaslaiOy:  order  of  maintenanea. 
1.  For  past  maintenance,  bad  for  not  sboi^ 

ing  that  it  was  incurred  within  dz  months^ 

256.    Ante,  XXV.  1. 
2»  Bad  m  part  and  good  in  part,  256.  Anl^i 

XXV.  1. 

3.  Not  bad  for  directing  payment  to  chuit^ 
wardens  and  overreers  of  a  towatdiip 
which  has  no  overseen^  256.  Aal^ 
XXV.  1. 

XXVIL  Bastardy:  ooete. 
What  not  a  hearing. 

On  application  to  two  juatioes  under  slit 
2  dc  3  Vict  c  85,  s.  1,  by  gnanfiana  of  a 
union,  for  an  oxder  of  maintenance,  an  dth 
jection  was  suooessfiiUy  taken  to  the  ev^ 
deuce  ofiered  to  prove  that  the  notiea  flf 


INDEX. 


10^9 


application  was  signed  by  a  majority  of  the 
guanlians;  no  other  evidenee  was  given; 
and  the  justices  thereapon  refused  to  make 
an  order.  Held,  that  the  justices  were  not 
bound  to  award  costs  under  stat  A  Sl  b 
W.  4,  c.  76,  s,  73,  for  that  there  had  been 
«     no  **  hearing"  of  the  application.    Megina  v. 

Hastinffff  Lord,  141. 
XXVIU.  JBastanly:  prosecution  for  disobedi- 
ence of  order. 
Compromise. 

Guardians  of  a  poor  law  union  indicted 
pbintidf  far  disobeying  an  onler  of  sessions 
fiw  mdintenance  of  a  bastard.  Before  trial, 
plaintiff  offered  a  compromise;  and  the  clerk 
to  the  guardians,  on  their  behalf  agreed 
with  him  for  a  sum,  on  account  of  costs  and 
maintenance,  which  he  paid ;  und  tue  in- 
dictment was  dropped.  After  wanls,  pUintiif 
d&acovered  that  the  order  of  seaaioiis  was 
defective  and  void;  and  he  broUi^ht  as- 
sumpsit against  the  clerk  for  money  had  and 
received. 

Held,  that  the  derii  was  not  liable,  having 
done  nothing  in  the  prosecution  beyond  pre- 
ferring the  indictment 

And  that,  if  the  compromise  was  illegal, 
plaintil^  being  in  pari  delicto  with  the  other 
parties  offending,  could  not  sue  them  for 
money  which  he  had  paid.  OoodkuU  v. 
Lotvndesf  464. 
XXIX.  Pauper  lunatics. 
Where  county  asylum  fulL 

Stat  9  G.  4,  c  40,  s.  38,  empowered 
justices,  by  order,  to  remove  lunatic  pau|>ers 
to  the  counQr  lunatic  asylum  eistablished 
under  that  or  any  other  act ;  "  and,  if  no 
such  county  lunatic  asylum  shall  have  been 
established,"  then  to  some  public  hospital 
or  house  licensed  for  the  reception  of  insano 
persons. 

Held  that  justices,  under  this  clause,  could 
not  remove  to  a  licensed  house,  in  a  county 
for  which  a  county  asylum  was  established, 
but  which  asylum  was  too  full  to  receive  the 
pauper.  Though  it  was  assumed  that  the 
case,  if  not  within  s.  38,  was  unprovided  for 
by  the  act    Regina  v.  Ellis,  601. 

POSSESSION. 

L  Reduction  mto,  937.    Baroht  astd  Fimi, 

III.  2. 
IL  Of  fers  natuns,  606.    Fisb. 

POWER. 
L  Incidental 

1.  When  not  exduiled  by  express  powers, 

649.    Bk^KKvrr,  XIII.  1. 
%,  To  quash   proceedings,  620.      Ixdict- 

XSJTT,  II.  1. 

8.  To  remand,  incidental  to  power  to  dis- 
charge, 649,    Bankrupt,  XIII.  I, 

4.  A  jury  to  assess  danuige  may  find  that 
there  is  none,  759.  Compbvsatiox.II.  2. 


n.  SpedaL 

1.  Must  be  strictly  followed,  601.  Pme, 
XXIX. 

2.  Must  be  specifically  followed,  481.  Ha- 
beas Coi#v8,L 

UL  BestriiatioQ  oC  by  pmmiH  M9.    Bavk- 

mujPT,  XUL  1. 
IV.  Exeidtt  o£ 

Whether  toties  quoties,  616^     Abbitka* 

TIOX,  IV.  1. 

y.  Particular  powBiB. 

1.  Under  charter,  to  dismiss  without  sum- 
mons or  hearing,  682.    Sc  hoo  lm astbb. 

2.  To  collect  debts  in  satisfoction :  effect  o( 
249.  Pa£a,  V.  1.  See  also  355.  U^i, 
III. 

3.  To  tenant  for  lifo,  to  lease  reserving  usual 
rents,  and  i^ith  usual  covenants,  and  coo* 
dition  for  re-entry  on  breach,  208,  228. 
Lkasb,  L 

POWER  OF  ATTORNEY. 

I.  By  feme  covert,  811.  B^aosr  A?ru  Fskb,IL 
IL  Revocation    by  death  of  appointor,  811. 

Bahox  and  Fkmb,  II. 
in.  By  baron  and   feme  ''sereraily  and  i^ 

spectively,''  811.    Baboii  abd  Fkms,  IL 

PRACTICE. 

L  Pleading,  773.    Plbadisto,  VIL  1. 

IL  Judicial  notice  of,  773.   Plbadisto,  VII.  1. 

UL  Intendment  as  to,  773,  Pi,BADiBe,  VIL  ). 

IV.  Of  quarter  sessions. 

1.  How  for  binding,  163.    Poom,  XXm.  3. 

2.  See  also  750.     Mab daxus,  II.  3. 

V.  For  difierent  points  of  practice  see  At;- 
Tu>!r,  Affidavit,  Ankbdmbitt,  AbbI- 
TBATiour,  Abrest,  Arrkst  op  Judombbt, 
AssaNjpsiT,  Attobbbt,  Bill  of  Excbf- 
TioBs,  Cavias,  CoBCLUsiO!r,  Costs, 
Damaobs,      Dkclabatiost,     Dexurbbb, 

DiSCHABOR,  DiSCOXTIBVABCB,  DlSTBBSk, 

Ebbob,  Exbcutiob,  Fibbi  Facias,  Ib* 

SOLTEBT,        IsSDS,       JUDGB,       JuDOMBBT 

Mabdamvb,  New  Tbial,  Notice,  Out- 
la  wbt,   PaTMBBT   IBTO    CoUBT,  PuWBB 

OP    Attobbbt,  Rulb,   RseuLS    GsBf* 

BALES,    SCIBE    FaCIAS,    ShEBIPP,  SiMILl* 
TEB,8taT  Off  PBOGRB0IBOS,8lTPEBSXDBASy 

Tbial,  Vbbibe  db  Novo,  Venue,  Vs^« 
nicT,  Wabbabt. 

PRESCRIPTION. 

Inhabitants,  when  they  cannot  daim  by,  31, 
Mabkxt,  I.  1. 

PRESENTMENT. 

Of  alienatioa  of  customary  fineeholds,  811« 
Babob  abd  Feme,  IL 

PRESUMPTION. 

As  to  ownership  of  land  between  a  friantagf 
and  a  highway,  487.    Wastx  Labd.  * 
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PRINCIPAL  AND  SURETY. 
,  fivmsTT. 

PRIVITY. 

L  Betweea  the  paity  extorting  money  and  the 

party  from  whom  it  ii  extorted,  276.    At- 

TOEiriT,  VL  1. 
n.  Between  principal  and  agent,  980.  Aoxht, 

IL 
in.  None  between  client  and  hia  attomey'a 

London  agent,  930.    Aoiitt,  IL 

PROBATE. 

Revocation  o£ 
ElEsct  as  to  legacy  dutiea^  657.    Lxoact. 

PROMOTIONa 
Pages  463,  720. 

PROSECUTION. 

I.  Costa  of,  745.    Hiohwat,  IV. 
IL  Compromise  o£    Coxproxisx. 

PROSECUTOR. 
Ot  iodictment,  who  is,  273.    Cxbtiobabi,  IL 

PROTECTION. 
Interim  order,  649.    Baitkbupt,  Xm.  1. 

PROTEST. 

•  Does  not  canse  a  tender  to  be  bad  as  being 
qualified,  443.    Dbxd,  HI.  1. 

* 

PROVISO. 

Efiect  of;  limited  to  cases  under  the  power 
which  it  is  intended  to  restrain,  649.  Bavk- 
liCPT,  XIII.  1. 

PUBLIC  PURPOSEa 
Page  787.    Poob,  X. 


QUASHINO. 
Indictmenta,  620.    Iitdictmbitt,  II.  1. 

QUO  WARRANTO. 
Costs  in  error,  668.    Statute,  XLII.  1. 


RAILWAY. 

I.  Taking  lands,  &c. 

1.  Compensation,  70.    Mavdaxus,  IL  1. 

2.  Compensation  jury  may  negative  damage, 
759.    CoxpXKSATioir,  IL  2. 

8.  Form  of  warrant  769.    Coxpensatioxt, 

n.  2. 

IL  Ratable  value,  how  calculated,  179.  Poob, 
IX. 


RECITAL. 

L  As  key  to  construction,  514.    Subxtt,  L 
IL  Eflbct  as  against  party  patting  the  recitiqc 
document  in  evidence,  166.  Nxw  Tbiajl,IL 

RECOGNISANCE. 

On  appUcation  to  court  at  Westminirter  v 
new  trial  of  cause  tried  in  the  CommMi 
Pleas  at  Lancaster,  300.   Nxw  Tbial,  IV 

RECONSIDERATION. 
By  arbitrator,  of  matters  remitted,  615.  Axii- 

TBATIOK,  IV.  1. 

REDUCTION  INTO  POSSESSION. 

L  Wife's  promissoiy  note,  937.    Babox  axx 

FxKX,  UL  2. 
IL  Of  feFB  natur»,  606.    Fiax. 

RE-ENTRY. 

Condition  for,  on  non-performanoe  of  oovemol^ 
228.    LxASx,  L  1. 

REFERENCE. 
Abbitbatiox. 

REFUSAL. 
L  To  hear,  when  not  a  hearing,  141.    Pool, 

XXVIL 
n.  Evidence  of  a  convernon.  443.  Dkkb,IILI. 

TtEGISTRATION. 

I.  Of  transfer  of  services  of  ai^irentioednesroe^ 

989.    Slavk,  I.  1. 
IL  Plea  of  onussion  to  register,  what  it  mA 

show,  989.    Slatx,  L  1. 

REGUL^  GENERALES. 
L  HiL  2  W.  4,  L  85.     Supersedeas  for  not 

proceeding  to  execution,  544.    Aaaur,  L 
IL  Trin.  8  Vic    Diiectiona  to  taking  officwt 

as  to  costs  where  sum  iccoverod  dofs  not 

exceed  20^  452-^62. 

REMAINDERMAN. 
Interest  in  tithnleeds,  443.    Dksd,  IlL  1. 

REMAND. 

Power  to  remand,  on  application  for  discfaaig^ 
649.    Bavkbuft,  XUL  1. 

REMEDY. 

L  Mandamus  or  debt,  70.     Makdaxvi,  IL  1. 
n.  Mandamus  or  ejectment,  631.    Curraow 

in.  1. 

i  m.  Trespass  or  case,  282.    Distbim,  II.  5. 
:  IV.  Motion  to  reverse,  or  writ  of  error,  68 

I        OrTLAWBT,  1. 

V.  Writ  of  error,  certiorari  or  criminal  »• 
formation,  620.    Ixdictmxvt,  IL  1. 
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TL  Action    or  -  ■mninarf  praeeoding    under 

•tetute,  606.    fiBH. 
VIL  Plea  or  crow  action,  989.    Slayk,  L  1. 
VUL  Plea  or  motion  to  eet  aode  judgment 

Scima  Facias,  L  U 

REMITTER. 

For   raoonaideration,    615.      AnBiTmATiov, 
IV.  I. 

REMOVAL. 
L  Ofoffiorr. 

Without  hearing,  ^683.    ScnooiMAaTSB* 
n.  Of  poor.    Pooa. 

RENT. 

L  Certain,  what  is,  145.    DisTaiss,  IL  1. 
IL  Ancient  and  aocustooied,  208.  Lbasb,  L  1. 
UL  Entire,  out  of  lande  partly  not  within  the 
power,  208.    Lbasb,  L  1. 

REPAIR. 

L  Of  bridges,  343.    Bmidgb. 

11.  Of  fences,  323.     Hiohwat,  V.  1. 

UL  Of  private  way,  904.     Wat,  L  1. 

REPAYMENT. 
In  mitigation  of  damages,  174.  Daxaobs,  IV. 

REPEAL. 
Page  343.    BaiooB. 

REPLEADER. 

When  refused.     • 

L  When  an  anterior  pleading  of  the  party 

has  already  been  held  bad,  722.  Juuqkeut, 

V.3. 
n.  Where  plea  confesses  return  to  mandamus 

without  avoiding  it,  682.    ScHooLXASTsa. 

REPLEVIN. 
L  Bond. 

1.  Amount  recoverable,  13.    Bottd,  II. 

2.  Stay  of  proceedings  on  payment  of  penalty 
and  costs,  13.     Bo^ro,  II. 

n.  Costs. 

Not  recoverable  on  the  bond  beyond  the 
amount  of  the  penalty,  13.     Boxo,  IL 

REPLIC  NATION. 
SpeciaL 
Custom  during  fair  to  erect  booths  on  high- 
way, 383.     Paim,  L 

REPUGNANCY. 
In  statutes,  787.    Pooa,  X. 

REPUTED  OWNERSHIP. 
Page  20.    Ban aauPT,  IIL 

RESCINDING  OP  CONTRACT. 
Page  089.    Slavk,  L  1. 


BE8  GE8TJS. 

Acts  and  statements  of  co-consptrator. 

When  and  how  fiir  evidence  against  another, 

126.      COVSPIEACT,  I.  1. 

REVENUE. 
ExGisB.    Lboact.    Stahp. 

REVERSAL. 
Of  oatlawiy,  666.    Optlawbt,  L 

REVIEW. 
Court  id,  778.    Plxadiito,  VII.  1. 

RIOT. 

Compromise  of  indictment  for,  308.     Cox- 
paoxisB,  I.  1. 

ROAD. 
Hiohwat.    Wat. 


Nisi. 


RULE. 


Obtaining :  when  it  satisfies  recognisance  to 
« make  and  prosecute  such  application,*' 
300.    NswTaiAL,  IV. 

RULES,  GENERAL. 
Rboulx  Gbstxhalbs. 


SALE. 

L  Divisibility  of,  370.    Fibbi  Facias,  IV.  L 
n.  See  VsHDoas. 

SATISFACTION. 
Accoan  A?ro  Satispactioit. 

SCHOOLMASTER. 
Removal 
Power  to  do  so  without  summons  or  hearing. 

Queen  Elizabeth,  by  charter,  founded  and 
endowed  a  grammar  school  at  D.,  and  in- 
corporated certain  persons  and  their  succes- 
son  as  governors,  and  granted  to  them  for 
ever  full  power  and  authority  from  time  to 
time  of  electing,  nominating,  and  appointing 
a  master  and  usher  of  the  said  school  so 
often  as  to  them  and  their  successors,  or  the 
major  part  of  them,  oocssion  them  moving 
thereto,  should  appear,  and  of  removing  the 
aame  master  or  usher  irom  the  said  school, 
according  to  their  sound  diacretion,  and  of 
placing  or  appointing  other  or  others  more 
fit  in  their  stoul  or  steads. 

Held  by  the  Court  of  Queeu'i^  Bench,  and 
by  the  Court  of  Exchequer  Chamber  afiirm- 
ing  their  judgment,  that,  by  the  terms  of  the 
charter,  the  governors  might,  in  their  discre- 
tion, remove  a  ma«4er  without  summons  or 
hearing)  and  although  no  charge  against 
htm  had  been  exhibited  to  them. 
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The  govemon  wen  empowered  bj  the 
charter  to  make  by-laws,  and,  in  1748,  they 
enacted  a  by-law,  requiring  certain  qualifica- 
tions  in  the  future  masleis,  and  ordaining, 
(for  the  encouragement  of  well  qualified 
persons  to  accept  the  office,)  that  no  master 
ihould  thereafter  be  di^laced,  removed  or 
removable  from  the  office,  unless  some  suffi- 
cient cause  of  complaint  should  be  exhibited 
in  writing  against  such  master,  and  signed 
by  the  govemori  or  their  soooeesorB,  and  the 
same  cause  of  complaint  be  first  allowed  of 
and  declared  by  them  to  be  a  sufficient  cause. 

Held  by  both  courts,  that  the  governors 
had  no  right  thus  to  limit  the  discretion 
given  by  the  chiurter,  and  that  the  by-law 
was  void. 

To  a  mandamus  requiring  the  govemori 
to  restore  a  master  whom  they  had  dismissed, 
and  alleging  that  he  had  always  behaved 
himself  well,  4cc^  the  governors  made  re* 
turn,  Btatiiig  the  charter,  and  averring  that 
the  prosecutor  did  not  always  behave  himself 
well,  6lc^  and  that  they  received  complaints 
from  parents  of  the  scholars,  namely,  from 
A.  B.  and  C.  D.,  of  the  prosecutor*8  miscon- 
duct and  inattention,  and  particulariy  that, 
&&,  (specifying  complaints  made  by  A.  B. 
of  particular  acts  of  misconduct :)  that  the 
governors  gave  the  prosecutor  notice  of  the 
complaints,  and  called  upon  him  to  answer, 
which,  (after  having  reasonable  time  and 
opportunity,)  he  fiiiled  to  do ;  and  that  the 
governors,  being  satisfied  of  the  truth  of  the 
charges,  in  the  ejcereue  of  their  beat  dUert- 
tion^  and  deeming  the  prosecutor  an  ur^fit 
person  to  be  master,  discharged  him.  Pro- 
secutor took  several  traverses,  denying  that 
he  had  committed  thie  acts  charged,  or  that 
he  had  reusonable  time,  du:.,  to  answer.  He 
also  pleaded  the  above  by-law,  and  that  no 
sufficient  cause  of  complaint,  exhibited  in 
writing,  was,  before  his  dismissal,  allowed 
aeooiding  to  the  said  kiw.  The  governors 
joined  issue  on  the  traverses,  and  replied  to 
the  plea,  stating  acts  uf  misconduct,  notice 
thereof  to  the  governors,  eomplaint  in  writing 
exhibited  by  them  setting  forth  the  causes, 
which  were  sufficient  for  dismissal,  delivery 
of  the  written  complaint  to  prosecutor,  omis- 
sioQ  by  him  to  answer,  though  he  had 
reasonable  time  and  opportunity,  aUowance 
of  the  charges  by  the  governors,  and  dis- 
missal thereon.  Rejoinder,  denying  that  a 
complaint  in  writing,  stating  sofiScient  cause, 
was  delivered  to  prosecutor,  or  allowed  by 
the  governors.    Issoe  thereon. 

A  verdict  being  foand  for  the  crown  on  all 
the  issues,  the  Court  of  Queen's  Bench 
gave  judgment  for  the  defendants  non  ob- 
stante veredicta 

HeJd  by  the  Court  of  Exeheqner  Chamber 
that,  under  stat  9  Ann.  c  SO,  s.  S,  (and  S 
oonsequ'^ntly  under  stat  I  W.4,  cSl,  s.3,)  ! 


jndgment  aon  ^hiteiils  raradieto  owy  k 
given  for  the  party  making  retnm  ts  a  asa 
damu%  and  that  it  was  rightly  given  here. 

Qtuert,  by  the  Conrt  of  ExcheqiMr 
Chamber  whether,  in  other  cases  than  tfait 
of  maiaiamns,  judgment  non  ohstsnte  vere- 
dicto may  be  given  for  a  defendant  ss  well 
as  foraplaintiffi  Sembk^^n  PAaKi,B., 
that  it  may.  liegina  v.  Darlington  Sekod, 
Gooemora,98% 

SCIENTER. 

■ches  of  vendor  in  not  oMaining  delifciy 
from  vendor's  agent,  234^    Vavaea,  L  L 

SCIRE  FACIA& 

On  judgment   sgainst   tegialered   offieer^ 

pleading. 

1.  Declaration !  need  not  negative  limititMm 

that  come  more  properly  feoin  the  other 

side. 

Scire  fecias.  Declaration,  that  phintiC 
as  public  officer  of  a  h^nfcing  oompeny, 
under  stat.  7  G.  4,  c  46,  recovered  in  the 
original  action  against  B.,  as  the  regiiteisd 
officer  of  a  steam-packet  company  to  which 
letten  patent  had  been  granted  under  stat? 
W.  4,  d^  1  Vict  c.  73,  damages  by  reason 
of  the  non-performance  of  a  promise  of  tfas 
steam-packet  company,  and  costs ;  that  phin- 
tiff  was  still  one  of  the  public  offioen  of  the 
banking  company ;  and  that,  although  judff' 
ment  had  been  given,  execution  of  the 
damages  stiU  remained  to  be  made ;  that  the 
defendant  in  the  scL  la.  at  the  tine  of  the 
making  of  the  ptoniise,  and  from  thenos 
until  and  at  the  giving  of  the  judgment,  wn, 
and  thence  hitherto  hath  been,  and  still  ii,  a 
member  of  the  packet  company,  /fetf,  thM 
the  declaration  was  not  bad  for  not  showing 
whether  the  letten  patent  contained  any 
decbuatioii,  under  stat  7  W.  4,  &  I  Vict 
c  73,  s.  4,  limiting  the  liability  of  drfrodaql 
in  the  soi.  fit.  to  any,  or  to  what  extent; 
such  limitation,  if  any  existed,  bring  nvtftcr 
that  ought  to  be  pleailed  by  defendant;  and 
that  the  declaration,  alleging  that  dBfcm^int 
was  a  member  when  the  promise  was  mad^ 
showed  sufficiently  that  he  was  a  meober 
when  the  cause  of  action  accrued. 

Plea  3,  that  defendant  was  not,  al  tbt 
time  of  the  eommencement  of  the  ongiaal 
action,  liable  thereto,  as  an  exiAng  or  a 
former  member  of  the  packet  company ;  cao- 
eluding  to  the  country.  HeU  bad  on  special 
demurrer,  as  not  taking  isone  on  any  matter 
alleged  in  the  declaration*  and  yet  oondodim 

to  the  country. 

Plea  4,  that  the  padet  company  «ss  doI 
formed  by  any  deed  of  partnenhip^  dccn  is 
compliance  with  stat  7  W.  4.  &  1  Vict 
c  73:  verification,  /felrf  bad,  on  special  de^ 
murrer,  as  setting  up  a  defence  whkk  nigU 
have  been  pleaded  to  the  ORginal  acta»  . 
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PIm  5,  that  the  origiiul  actten  was  for  a 
demonJ  in  re^ioct  of  which  neither  the  dt»- 
Jendant  in  the  kL  ia.,  the  packet  company, 
nor  the  defendant  in  the  original  action  as 
such  registered  officer,  was  by  law  liable,  as 
plaintiflf  at  the  commencement  of  the  action 
well  knew ;  and  that,  the  registered  officer 
of  the  packet  company  and  the  pbintiff  well 
knowing  the  premises,  the  registered  officer 
'  of  the  packet  company  fiaudulentty  and  de- 
ceitfully, and  by  connivance  with  plaintifi) 
tufiered  the  judgment  in  order  to  charge  de- 
fendant in  the  scL  &. :  verification.  Held, 
that  the  plea  was  good,  as  containing  a 
sufficient  allegation  of  firaud  and  collusion 
between  plaintiff  and  the  nominal  defendant 
in  the  original  action ;  and  that  the  defendant 
in  the  scL  fe.  was  entitled  to  avail  himself  of 
such  defence  by  plea. 

StmbUj  that  defendant  might  have  availed 
himself  of  that  defence  by  motion  to  set  aside 
the  judgment 

Plea  6,  setting  out  the  record  of  the  origi- 
nal judgment,  which  was  in  an  action  of 
assumpsit  by  endorisee  against  drawer  on  a 
bill  of  exchange  drawn  and  endorwd  by  B. 
as  the  agent  of  the  packet  company,  that  B. 
did  not,  as  agent  of  defendant,  draw  or  en- 
dorse the  bill,  nor  did  defendant  ever  ratify 
the  drawing  or  endornng  thereof:  verifica- 
tion. Held  bad,  on  special  demurrer,  be- 
cause the  defence  might  have  been  pleaded 
to  the  original  action.  PhiUpson  v.  Egrt- 
nunU,  Earl,  587. 

2.  Plea  must  not  be  of  matters  that  woukl 
have  been  a  defence  to  the  original  action, 
687.  Ante,  1. 
8.  That  the  original  judgment  was  sufiered 
collusively  between  the  plaintiff  and  origi- 
nal defendant,  is  a  good  plea,  587.  Ante,  1. 
•I.  Collusion  of  public  and  registered  officers, 

how  pleaded,  587.    Ante,  1. 
6.  Plea  bad,  as  concluding  to  the  country 
though  not  taking  issue  on  any  matten 
previously  alleged,  587.    Ante,  1. 
[L  Setting  aside. 
Direction  of  issues.    Boumquet  t.  Chaham, 
601  n. 

SEAL. 
When  ewwntial  to  appomtment  of  officer,  433. 


Mawdaxus,  IV.  S. 

SBCURTTT. 
Additional,  L    MomTaAfts,  L 

SEIZURE. 
Qnonsqoe,  631.    Corraotii,  IIL  1. 

SESSIONS. 

L  Constitution  (^  court 
Vitiated  by  interested  member  taking  part, 
763.    JosTicx,  IV. 
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XL  "Pmweir  over  indictments. 

1.  Power  to  quash  indictments,  620.    ly» 

DlCTXB!rT,  IL  1. 

3.  Judgment  quashing  indictment,  how  im» 
peached,  620.    IsroiCTMsiTT,  II.  1. 
m.  Hearing  and  refusal  to  hear. 

1.  What  refusal  to  hear  is  not  a  hearings 
Ul.    Pooa,  XXVII. 

2.  Mandamus  to  hear  appeal,  163.    Pooa, 
XXIU.  3. 

3.  When  the  court  must  exerdse  a  discre- 
tion, 163.    Poor,  XXIIL  3. 

IV.  Practice. 

1.  Statutory  rights  not  taken  away  by,  163. 
Pooa,  XXm.  3. 

2.  Refusal  to  hear  appeal  on  point  of  prao- 
tice,  750.    Mahdavus,  IL  3. 

V.  Special  case. 

Form  and  edect  of  judgment  on,  567.  Poom, 
XX.  1. 
VL  Petty  session. 

Older  oC  256.    Poor,  XXV.  1. 
Vn.  Motives  not  questioned  under  certionffi, 

620.    IiroicTJCKirT,  IL  1. 

SETTLEMENT. 

L  Of  estate. 

Leasmg  powers,  208,  228.    Lsasi,  L 
IL  Of  poor.    Poor. 

SHERIFF. 

L  Duty  in  respect  of  executing  writs. 
Must  not  delay  unnecessarily. 

If  the  sheriff,  having  a  writ  of  execution 
delivered  to  him,  unnecessarily  delay  putting 
it  in  force,  an  action  on  the  case  lies  against 
him  at  the  suit  of  the  executi<m  creditor, 
though  no  actual  pecuniaiy  damage  has 
arisen  fitnn  the  de&ult 

The  measure  of  damages  for  such  default 
is  not  necessarily  the  whole  debt,  but  such  a 
sum  as  the  jury  think  equivalent  to  the  real 

If  there  has  been  no  actual  loss,  still,  in 
the  case  of  final  process,  the  plaintiff  must 
have  nominal  damages. 

It  is  sufficient,  in  such  action,  if  the  jury 
find  that  the  dieriff  could  have  executed  the 
process  and  omitted  doing  so ;  it  need  not 
be  expressly  found  that  he  ought  to  havo 
executed.  Clifton  v.  Hooper,  468. 
IL  His  duties  on  sale  under  A.  fii. 

1.  To  sell  enough  and  no  more,  370.  Fixar 
Facias,  IV.  1. 

2.  Primi  iacie,  for  ready  money  and  imme- 
diate deliveiy,370.  Fixaa  Facias,  IV.  1. 

m.  Authority  on  behalf  of  judgment  creditor. 

1.  Proved  by  production  of  writ,  166.  Nsw 
Trial,  IL 

2.  How  fer  proved  by  redtal  in  warrant,  1^6. 
New  Trial,  II. 

3.  How  he  is  to  avail  himself  of  fisud  of 
jadgmeat  debtor,  1 60.    NiiT  TiiUft»  H 
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IV.  Liability  to  actum. 

1.  For  eelltng  more  than  eiadogh  to  aatisfy 

writ,  370.    Fieri  Facias,  IV.  1. 
3.  For  delay  in  executing  writ,  468.  Ant*^,  L 
3.  Measure  of  damages,  468.    Ante,  L 

SIMILITER. 

I.'Additioaof  byplaintiii;663.   Issux,  VL 
U  Striking  out  by  defendant,  663.  Issvi^VL 

SIGNATURE. 

By  right  name  to  document  worded  in  wrong 
name,  549.    Poom,  XUL  1. 

SLAVE,  EMANCIPATED. 

I.  Contract  for  transfer  of  services  of  appren- 
ticed negroes  formerly  slaves. 
1.  lUegaliQr  not  intended. 

Declaration  in  debt  alleged:  That,  by 
agreement  made,  to  wit,  on  25th  September, 
1834,  between  plaintiff  and  defendant  in 
cofuideration  of  7800il,  payable  as  after 
mentioned,  plaintiff  did  sell,  assign,  transfer 
and  make  over  all  his  right,  title  and  interest 
in  and  to  the  services  and  labour  of  one 
hundred  and  fifty-three  apprenticed  labourers 
formerly  slaves,  belonging  to  plaintifll  for  and 
during  the  term  of  their  apprentioeship,  to 
defendant,  his  heirs,  executors  or  assigns^ 
and  engaged  to  warrant  and  defend  him 
from  all  claims  and  demands  upon,  and, 
otherwise,  as  &r  as  was  in  plaintiff's  power, 
to  guamntee  the  undisturbed  possession  of 
the  services  of  such  labourers  according  to 
law  :  and  defendant  promised  to  pay  plaintiff 
the  7800/.  in  six  instalments  of  1300^  at 
specified  annual  periods :  and  it  was  agreed 
that,  in  case  of  feilure  in  the  regular  pay- 
ment of  any  instalment,  plaintiff  should  be 
entitled  to  reclaim  the  services  of  such  labour- 
ers during  the  residue  of  the  term  of  appren- 
ticeship, and  the  services  should  revert  to 
plaintifi^  defendant  remaining  liable  for  such 
sums  as  should  be  then  due  for  the  value  or 
hire  of  the  labour  during  such  period  as  de- 
fendant should  have  received  the  services ; 
at  the  rate  of  1300/.  per  annum.  Averment, 
that  defendant  had  the  services,  to  wit,  from 
the  time  of  making  the  agreement  for  and 
during  the  term  of  the  apprenticeship,  and 
plaintiff  was  always  ready  and  willing  to 
warrant,  dec,  and  did  warrant,  dec,  and 
otherwise  guarantee,  dbc,  (in  the  terms  of 
the  agreement,)  and  defendant  had  undis- 
turbed possession,  Ac^  during  the  term,  but, 
•Ithough  defendant  paid  four  of  the  instal- 
ments, and  the  time  for  paying  the  other  two 
.  had  elapsed,  he  did  not  pay,  &c. 

Held,  by  the  Court  of  Queen's  Bench, 
(on  objection  taken  upon  argument  of  de- 
murrer to  a  plea,)  that  it  did  not  appear,  and 
.he  court  would  not  intend  in  the  absence  of 
express  statements,  that  the  agreement  was 


in  any  respect  oootruy  to  the  law  of  Eof* 
land  generally,  or  to  sUt  3  db  4  W.  4, 
c  73,  8.  10:  That,  if  the  validity  of  tha 
agreement  depended  on  s.  10,  the  plaintiff 
was  not  bound  to  state  that  any  act  of 
assembly,  dec,  mentioned  in  that  clause,  had 
been  made  and  complied  with,  or  that  naos 
had  been  made :  And  that  the  deciaratioQ 
was  good. 

Judgment  affirmed  by  the  Court  of  Ex- 
chequer Chamber. 

Plea  3  to  the  above  declaration,  that 
during  the  term  for  which  the  services  were 
transferred,  and  before  either  <^  the  last  in- 
stalments became  due,  plaintift)  against  the 
will  of  defendant,  removed  the  labooren 
from  his  plantation  to  that  of  plaintiflQ  and 
there  detained  them  from  thence  hitherto, 
and  defendant  has  never  had  their  services 
since  the  removal :  And  further,  that  defend- 
ant declined  to  pay  the  last  two  instalments, 
and  failed  in  the  regular  payment  of  one, 
and  thereupon  the  services  of  the  laboaren 
reverted  to  plaintiff  according  to  the  agree- 
ment ;  and  that  all  sums  due  at  the  time  of 
such  feilure  for  the  value  or  hire  of  the 
labour  while  defendant  had  the  services  wen 
paid. 

Held,  by  the  Court  of  Queen's  Bench,  oo 
demurrer,  a  bad  plea,  as  not  showing  that 
the  plaintiff  exerosod  his  right  to  reclaim,  on 
default  made  by  the  defendant. 

Judgment  affirmed  by  the  Court  of  Ex 
chequer  Chamber. 

Plea  1.  That,  before  either  of  the  last  twc 
instalments  became  due,  the  agreement  waf 
rescinded  by  and  with  the  consent  of  plain 
tiff  and  defendant     Plea  4.  That  the  agree 
ment  was  made  at  Berbicc  in  British  Guiana 
between  British  subjects,  and  was  made  for 
the  purpose  of  transferring,  and  purported  If 
transfer  and  assign  the  services  of  the  oar 
hundred  and  fifty  three  labourers  during  thi 
term  of  their  apprenticeship  according  to  thi 
statute.     That    after  such  agreement,  de 
fendant  had  the  services  till  August  1838  * 
that  in  July,  1838,  the  governor  and  councj) 
of  Berbice.  aooocding  to  the  statute  and  tfas 
usages  of  the  colony,  made  an  oidinancs 
that  all  persons  who  on  1st  August,  1838, 
were  apprenticed  labourers  should,  froin  thaft 
day,  be  discharged  firom  such  apprentioediipr 
and  thereupon,  and  before  breaeh  of  tin 
agreement,  the  labourers  were  discharged 
dec.,  and  the  parties  to  the  said  agreemen* 
were  prevented  and  prohibitod  by  the  an* 
thority  aforesaid  from  further  perfonning  ths 
same.    Averment  that  defendant  paid  tbf 
instalments  for  the  wh<^  time  during  whid^ 
he  had  and  could  by  law  have  the  servioea 
Replication  to  plea  1,  That  the  agreement 
was  not  by  and  with  tiie  consent  of  plaintiff 
and  defendant  resdfided.    To  plea  4,  That 
the  parties  were  not  prevented  or  prohibtttd 
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bj  the  said  oidiiumoe  from  fiirther  perform- 
ing the  agnsemeat    Inues  thereon. 

On  a  special  case,  aetting  forth  the  plead- 
ings and  atating  that  the  ordinance  was 
made  as  pleaded,  Held  by  the  Court  of 
Queen's  Bench,  that  the  act  of  the  colonial 
goTernment,  determining  the  appie&tiocship^ 
was  not  such  a  consent  of  British  subjects 
in  tiie  colony  as  would  support  the  aTerment 
of  plea  1.  And,  as  to  pica  4,  that  the  agree- 
ment was  not  a  contract  of  hiring  and  letting, 
but  an  absolute  contract  for  a  sale  and  trans- 
fer of  pbintiff  *s  right  to  the  sendees  for  a 
gross  sum  of  money,  dije  in  prssenti,  though 
payable  by  instalments ;  and  that  plaintiff 
was  entitled  to  the  last  two  instalments,  al- 
though the  legishiture  had  deteroiined  the 
apprenticeship  before  they  came  due.  And 
that  both  issues  must  be  found  for  plaintilQ^ 
and  judgment  entered  acoonlingiy. 

Judgment  on  plea  4,  affirmed  by  the  Court 
of  Exchequer  Chamber. 

Plea  2.  That  the  agreement  was  made  in 
Guiana,  dec,  and  for  the  purpose,  6lc^  (as 
in  plea  4 :)  and  that,  before  the  agreement, 
an  orduianoe  was  made  by  th^  government 
of  the  colony,  under  stat  3  dc  4  W.  4,  c.  73, 
and,  according  to  the  laws,  dec,  of  the 
oolonjr,  enacting  that  no  deed  or  instrument 
shoul^L  be  good  or  valid  in  law  to  pass  or 
convey,  or  bSocX  the  services  of  any  appren- 
ticed labourer,  unless  a  memorandum  of 
such  deed,  dec,  were  made  in  a  book  to  be 
kept  for  that  purpose  in  the  colonial  registrar's 
office  within  one  month  after  executing  such 
deed,  dec  Averment,  that  such  book  was 
kept  in  the  office,  but  that  no  memorandum 
of  the  said  agreement  was  made  according 
to  the  ordinance  within  one  month  of  exe- 
cuting the  agreement  Replication,  that  no 
book  was  kept  for  the  purpose  of  the  plea 
mentioued.    Issues  thereon. 

Held  by  the  Court  of  Queen's  Bench,  that 
.  although  by  the  omission  to  register,  the 
agreement  so  for  became  void  that  the  vendee 
could  no  longer  claim  the  services,  it  was 
not  void  as  to  the  vendor's  claim  for  purchase 
money :  that  the  vendee  was  the  party  who 
ought  to  have  registered :  and  that  if  the 
omission  could  have  been  a  defence,  the  plea 
ought  to  have  shown  that  the  duty  of  regis- 
tering lay  on  the  plaintiffi  A  verdict  having 
been  taken  for  defendant  on  the  last  men- 
tioned issue,  the  court  gave  judgment  for  the 
plaintiff  non  obstante  veredicto. 

Judgment  affirmed  by  the  Court  of  Ex- 
chequer Chamber.    MitikhoUer  v.  JTuUer- 
Ion,  989. 
3.  Effect  on,  of  determination  of  apprentiDe- 

flhip  by  act  of  colonial  government,  989. 

Anl^,  1. 
8.  Which  party  bound  to  register  the  trans- 
fer, 989.    Antd,  1. 
t  Pleading,  989.    Ant»,  L  1. 
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80UCIT0R. 
AfToairxT. 

SPECIAL  CASE. 

Judgment 
Form  and  eflect,  667.    Poom»  XX.  !• 

BPIRira 

L  Importation  from  Channel  Ia]and%  976.  Bx 

cisi,  IL  1. 
n.  Permit)  976.    Ezciss,  IL  1. 

STALLAGE. 
Page  31.    Mabkxt,  L  1. 

STAMP. 
L  Agreements. 
Relating  to  sale  of  goods,  917.  Gvabavtsi^ 
LL 
n.  Legacy  duties,  667.    Lioact. 
IIL  Mortgages  and  assignments^  1.     Moax^ 

SAOX.  L 


STATUTE. 

Fibst:  Generally. 

I.  Construction  of  statutes.  CoirsTaucTioar,  C 

II.  Incorporation  of  previous  enactments. 
1.  Eflect  of  repealing,  incorporated  enacts 

ment,  343;    Bridok. 
3.  Inoorporatbn  of  provisions  in  local  adi^ 

787.    PooB,r. 
m.  Repeal 

Of  statute  from  which  certain  enactments 

are  incorporated,  343.    Baiosx. 
IV.  Repugnancy,  787.    Poob,  X. 
v.  Pleading. 

1.  How  a  statute  is  to  be  referred  to  di 

pleading. 

The  enactments  of  stat  St  Eliz.  c.  <^ 
a  2,  and  stat  21  Ja.  1,  c  4,  a  2,  requuring 
that,  in  actions  on  penal  statutes,  the  venue 
shall  be  laid  in  the  county  where  the  ofienoe 
was  committed,  do  not  apply  to  actions  of 
debt  brought  by  the  party  grieved  to  recover 
a  penalty  eipressly  given  to  him;  as  for 
extortion  under  stat  1  dc  2  P.  dc  M.  c.  12; 
&  2. 

A  count  on  stat  I  dc  2  P.  dc  M.  c.  12, 
B.  2,  alleged  that  plaintiff's  horse  was  dis» 
trained  damage  feasant,  delivered  to  defend- 
ant as  pound-keeper,  and  by  him  impounded 
and  kept  in  the  pound  for  one  whole  dis- 
tress :  and  that,  while  the  horse  was  so  im» 
pounded,  defendant,  being  such  keeper,  d» 
manded  and  took  from  plaintiiT,  for  keeping 
the  same  in  pound,  Ss.,  being  more  than  ths 
sum  oftd,  fbr  one  whole  distress.  Held  bad* 
on  motion  in  arrest  of  judgment  for  not 
lajring  the  act  as  done  against  the  form  of 
the  statute:  though  the  count  went  on  to 
say,  **  whereby,  and  by  force  of  the  statute  in 
such  case,"  dec., «  an  action  hath  accrue^  to 
the  plaintifC  b^g  the  party  grieved,  to  d^ 
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mand,"  &c,  51^  «and  sIbo  the  further  mm 
of  29.  BeLf  the  aaid  last  mentioned  sum  being 
the  8um  of  money  which  the  defendant  took 
above  the  sum  of  4i^  for  such  whole  dis- 
tra«."    Fife  v.  Bougfield,  100. 
3.  Whether  plaintilT  shall,  in  pleading,  ahow 
oomplianoe  with    statute,    or    defendant 
shall  plead  non-compliance,  989.    Blatx, 
1.1. 
8.  Conviotion  in  Teiy  woida  o%  not  always 
sufficient,  880.    Gaxi,  L 
VI.  Remedy    for    oompensatioa    under,    70. 

Mandamus,  IL  1. 
YII.  Collateral  oonaequenees. 

1.  Non-performance  of  covenant  or  condition 

by  compulsory  operation  of  statute,  107, 

115  n.    Poor,  y I. 

3.  Failure  of  consideration  by  operation  of 

statute,  980.    Slati,  I.  1. 

SscoNiiLT :  Decisions  on  public  and  general 

statutes. 
Vm.  1  dc  3  P.  d^  M.  &  13.     (Distresses.) 
Sect  2.    Poundage :  extortion,  100.    Ante, 
V.  1. 
DC.  31  Elix.  c.  S.    (Infomi0f«.) 
Sect  3.    Venue,  100.    Antd,  Y.  1. 

X.  31  Ja.  1,  c.  4.    (Penal  statutes.) 
Sect  3.    Venue,  100.    Ante,  V.  1. 

XI.  31  Ja.  1,  c.  16.     (Limitatien  of  actions.) 
Sect  3.    Payment  of  interest,  937.    Baron 

AND  FlMS,  IIL  3. 

XSL  5  dc  6  W.  dc  M.  c  11.    (Delays  in  pro- 
ceedings at  sessions.) 

Sect  3.    Costs  of  indictment  removed  by 
certiorari,  373.    Ckrtiorari,  IL 

XIIL  8  di&  9  W.  3,  c.  30.    (Poor.) 
Sect  3.    Costa,  158.    Poor,  XXm.  1. 

XIV.  9  dD  10  W.  3,  c.  16.     (Arbitration.) 
Sect  3.     Undue  means,  845.     Arbitra- 
tion, II.  3. 

XV.  9  Ann.  c  30.    (Mandamus.) 

Sect  3.    Judgment  non  obstante  veredicto, 
683.    Scboolmajtkr. 
XVL  3  G.  3,  e.  33.    (Attorneys.) 

Sect  33.    Bill  of  costs,  365.    Attorvst, 
V.  I. 
XVn.  5  6.  3,  c  10.     (Certiorari) 

Sect  3.    Form  and  effect  of  judgment,  567. 
Poor,  XX.  1. 
XVin.  9  G.  3,  C.44.  (Taunton  Marked  787. 

Poor,  X. 
XVC.  13  G.  3,  c.  78.     (Highway;) 
Scet  64.    Costs,  34a    Bridoi. 
XX.  33  G.  3,  c  83.     (Poor.) 

What  not «  discontinuance  by  die  parishes 
of  themselves  to  adopt  the  fmmoa*  of  the 
act  115  n.    Poor,  VL3. 
XXL  36  G.  3,  c  53.    (Lega<7  duties.) 
i8ect37.     Bevocation    of    probate,    657. 

LSOACT. 

XXIL  43  G.  3,  e.  59.    (Bridges.) 

Sect  1.     Incorporation  of  enactmenti   in 
Highway  Act,  343.    BaiBo*. 
ttlU.  55  G.  9,  c  I84w    (Staaotpa.)    Btjmw. 


XXIV.  60  G.  8,  dc  1  G.  4,  e.  4 
tration  of  justice.) 

Sect  5.    Quashing  indictntenta,  630.    Ix- 
dictxxnt,  n.  1. 

XXV.  3  G.  4,  c.  117.    (Stamps.) 

Sect  3.    Transfer  of  mortgage,  I     lleii^ 

OAOX,  I. 

XXVI.  5  G.  4,  c.  67.    (Newfoondland.) 
Debt  on  decree  of  court  of  equity,  888. 

FOBXION  JUDOXKNT,  IL 

XXVn.  6  G.  4,  B.  57.     (Poor.) 

Sect  3.    What  must  be  aepazate  and  dii^ 
tinct,843.    Poor,  XIV.  2. 
XXVHL  6  G.  4,  c  80.    (Exdae.) 

Sect  101.   Spirits  manufectured  in  Chsmel 
Islands,  975.    Excisx,  IL  I. 

XXIX.  7  G.  4,  c.  16.    (Bankrupt)    Bank- 
rupt. 

XXX.  7  G.  4,  c  46.    (Bankera.) 

Sect  9.    Scire  facias  by  public  offiosr,  587. 

SciRs  Facias,  1. 1. 

XXXL  9  G.  4,  c  40.    (Pauper  lunatioB.) 

Sect  38.    Removal  to  Uoenwd  hooas,  501. 

Poor,  XXIX. 

XXXIL  9  G.  4,  c  69.    (Game.) 

Sect  1.     Conviction  for  entering  land  ly 
night  hi  the  purpose  of  taking  game,  880. 
Gamx,  I. 
XXXnL  11  G.  4,  d^  1  W.  4,  c  70. 

Sect  8.  Costo  in  error,  668.    Post,  XUL 1. 

XXXIV.  1  W.  4.  c  31.    (Mandamus.) 
Sect  3.    Judgment  non  obstante  YoeSdis 

683.      ScaOOLXASTKR. 

XXXV.  3  d^  3  W.  4,  c  114.     (Bankrapt) 
Sect  5.    Filing  of  fiat,  414.    BANxaurr, 

V.  1. 

XXXVI.  3  dc  4  W.  4,  c.  16.    (DmmaticGte- 
rary  property.^ 

Sect  3.    Recovery  for  performance  widuat 
consent  873.    Dkbt,  L 
XXX Vn.  3  dc  4  W.  4,  c.  43.     (AmendflMBt 
of  the  law.) 
1.  Sect  31.    Tayment  into   court,  nu 

Trbspass,  in. 
3.  Sect  S3.    Amendmeat  of  pleading,  381 

Amkndxknt,  IL 

XXXVIIL  3  dc  4  W.  4,  c  68.     (Exom.) 

1.  Sect  40.    Importation  df  spirits  Aob 
Channel  Islands,  975.    Excisx,  11. 1. 

2.  Sect.  53.  Internal  regnlatioiis,  976.  Sx* 

cisB,  n.  1. 

XXXIX.  8di&4  W.4,c.73.    (Bmandpatiai 
of  slaves.) 

Page  989.    Slatx,  L'l. 
XL.  4  dc  5  W.  4,  c.  63.    Camion  Ffeii  •< 
Lancaster. 

Sect  37.     Reoognieance  on  appficaCioB  *> 

court  at  Westminster  for  new  trial,  300i 

New  Trial  IV. 

XLL  6  dc  6  W.  4,  c.  50.    (Higliwayi.) 

1.  Sect37.  Such  woods  «  as  have  hereto^ 

been  usually  rsted,"  153.  HieRWAr,JIL 

3.  Sect  65.    Cutting  and  nmoul  ef<tM% 
dEC,  833.    Hmhwxt,  V.  I. 
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3.  Sect  95;     Coilr  of  protecutioii,  745. 

XLSL  6  &  6  W.  4,  c.  76.    (MunicipMl  carpo- 
lataoDB.) 
1.  Sect.  47.    Election  of  ooaiiciUor»:  onii* 

naiy  and  oocasonal  vacancies. 

A  oounciUor  to  fiU  up«D  oocadonal  Tacaniy 
under  slat  5  d&  6  W.  4,  &  76,  e.  47,  and 
oonnctUora  to  replace  the  third  part  of  the 
oooDcil  annually  going  out  of  office,  ought 
nol  to  be  choeen  at  one  and  the  aame  eleo- 
tion.  Stat  7  W.  4,  &  1  Vict  c.  78,  a.  11, 
does  not  prospectively  sanction  such  a  pro- 


An  election  having  been  held  to  fill  up  an 
occasional  vacanqr  and  the  ordinary  ones  at 
liia  aame  time,  &  quo  wanranto  infenoatioD' 
was  brought  against  a  party  daiming  to 
have  been  elected  to  fill  one  of  the  ordinary 
▼acandea.  Issoes  being  joined  on  averments 
zaiaing  the  question  whether  he  was  duly 
elected,  it  appeared  on  the  trial  that  voting 
papers  were  delivered  containing  the  par- 
ticulars required  by  staL  6  dt  6  W.  4,  c.  76, 
a.  32,  that  the  defendant  was  named  in  a 
majority  of  such  papers,  and  that  the  presid- 
ing alderman  and  assessor  declared  htm 
and  two  others  elected  to  fill  the  ordinary 
'vacancies,  and  a  fourth  party  to  fill  the  occa- 
sional one.  Defendant  endeavoured  to  show 
by  this  and  other  evidence  that  the  voters 
understood,  at  the  time  of  the  election,  which 
persons  were  candidates  to  fill  the  ordinary 
and  the  occasional  vacancies  respectively, 
and  that  they  gave  their  votes  accordingly. 
The  judge  told  the  jury  that  the  information 
which  enabled  the  presiding  officers  to  de- 
elaro  defendant  elected  to  fill  an  ordinary 
and  not  the  occasional  vacam^,  was  by  law 
to  be  derived  firom  the  voting  papers  alone. 

Held,  on  bill  of  exceptions  and  writ  of 
eiTor  to  the  Exchequer  Chamber,  that  the 
4ixecrion  was  righti  Judgment  for  the  crown 
affirmed. 

On  writ  of  enor  to  the  Exchequer  Cham- 
ber upon  judgment  on  a  quo  wanranto  in- 
formation, the  party  in  whose  fiivour  the 
Court  of  Error  decides  is  not  thereby,  and 
by  Stat  11  G.  4,  ds  1  W.  4,  c.  70,  s.  8,  en- 
titled to  enter  up  a  judgment  of  that  court 
for  his  costs  in  error.  Rowky  v.  Tke  Quetn, 
668. 
S.  Sect  66.     Compensation,  433.    Mak« 

hamus,  IV.  % 
3.  Sect  90.    By-laws,  383.    Faik,  X.  1. 
XLIIL  7  W.  4,  dc  1  Yiot  a  73.  (Patent  com- 
panie&) 
Sect  24.    Scire  focias  against  shareholder 

on  j  udgment  against  legtstered  officer,  587. 

Scias  FACftAa,  L  L 
XLIV.  7  W.  4,  dc  I  Vict  c  78.    (Munidpal 
oorporationiu) 

11.     Electioa    of   eoundUors,    668. 

Ante,XLlL   . 


ZLV.  1  dc 2  Vict  alia  (Tiisolvent  debtors.) 
k  Sect  3*     Capias  uxider  judge's  ordett 

superKdeas,  544.    AaassT,  L 
2.  Sects.  35,58,.  87.    Distress  for  rent  944. 
DiSTaxss,  IL  2. 
XL VI.  2  dc  3  Vict  c  29.     (Bankrupt) 
Sect  1.    Assignment  by  sheriff  under  levy, 
20.    BAiraauFT,  UL 
XL VII.  2  dc  3  Vict  c  85.     (Bastardy.) 
I.  Sect  1.     What  is  not  a  hearing,  141. 

Pooa,XXVIL 
%»  Sect  1.     Jurisdiction:  ordeiv  256»  349. 
Pool,  XXV. 
XLVm.  4  dc  5  Vict  c.  59.    (Turnpikes.) 
Sect  1.    Sum  oat  of  highway  rates,  753. 
JusTrcif  IV. 
XLIX.  5  dc  6  Vict  c.  25.     (Excise.) 

Spirits  manu&ctured  in  Channel  Islands,  976. 
ExcisBi  IL  1. 
L.  5d(6  Vict  &35.     (Income  tax.) 

Deductions  in  calculating  ratable  value,  179. 
Poor,  IX. 
LL  5  dc  6  Vict  c  116.     (Insolvent  debtors.) 
Efiect  of  vesting  on  right  to  take  benefit  of 
the  sUt  7  dc  8  Vict  c  96,  649.     Bank- 
muFT,  XIIL  1. 
LIL  6  dc  7  Vict  c  75.     (Convention  act) 
Prisoners  charged  with  crimes  committed  in 
France,  481.    Habsas  Coafcs,  1. 
LIIL  6  dc  7  Vict  c.  85.     (Witnesses.) 
Sect  3.     Husband,  when  competent  to  in- 
crease estate  of  deceased  wife,  937.    Ba- 
mosr  A!rD  Fkxb,  III.  2. 
LIV.  7  dc  8  Vict  c.  96.    (Bankrupt) 

1.  Sect 24.  Remand, 649.  Baivkruft.XIIL 

2.  Sect  57.  What  a  debt  for  whicn  defend- 
ant cannot  be  taken  on  a  ca.  sa.,  873 
DXBT,  I.  1. 

Thirdly  :  Acts  local  and  personal,  public. 
LV.  Railway  companies*  acts. 

1.  5  dc  6  W.  4,  c  evil     (Great  Western 
Railway  Company.) 

Rating,  179.     Poor,  IX. 

2.  6  dc  7  W.  4,  c.  Ixxx.    (HuU  and  Selby 
Railway  Company.) 

Remedy  for  compensation,  70.   Mar-daxub, 

n.  1. 

3.  7  W.  4,  dc  1  Vict  c  zxiL      (Lancaster 
and  Preston  Railway.) 

Asnssment  of  damages,  769.     Comfbvsa- 
Tiosr,  H.  2. 
LTL  Public  maikets. 

Thunton  market,  787.     Poor,  X. 
LVIL  Local  poor. 

6  O.  4,  c  clxxv.    St  Andrew's,  Holbom,  78. 
Poor,  IH.  I. 
FouRTiLLT :  Private  acts. 
LVni.  21  Ja  1,  c  6l    Custom  of  die  manor 

of  Hackney,  535.    Cop  r  bold,  Vt  I. 

STAT  OP  PROCBBDINGS. 

I.  On  payment 

Of  penalty  and  oosia,  13.    Bono,  E. 
n.  By  judge  at  chambers,  13.    Bona,  IL. 


1078 


INDEX. 


STRANGER. 

I.  8aed  ibr  title  deeds  may  not  nt  up  jus  tertu, 

443.    Dkso,  IIL  1. 
n.  To  fraudulent  aMgnment  of  goods,  166. 

Nbw  Trial,  II. 

BUBSCRIPTION. 

To  defray  costs  of  prosecutiona  273.    Cxbti- 
onAni,  IL 

SUIT. 

I.  Commenoeinent  of,  498.    Actiov,  IV. 
IL  To  mill,  208.    Lbasb,  L  1. 


SUMMONS. 

Charter    power    to 

SCBOOLXASTBE. 


without,    682. 


SUPERSEDEAS. 

For  not  proceeding  to  execution,  544.  AaaBST, 
L 

SURETY. 

Bond  to  secure  the  due  accounting  hy  A.  as 
plaintiff's  agent,  does  not  extend  to  moneys 
leceiTed  by  A.  and  his  partner,  as  plaintiff's 
agents. 

The  condition  of  a  bond  given  by  defend- 
ant to  plaintifi^  after  reciting  that  A.  had 
been  appointed  agent  for  plaintiff,  which 
employment  he  had  accepted,  and  undertaken 
to  perform  the  trusts  theieof,  was  declared  to 
be  that,  if  A.  should,  during  his  continuance 
in  such  employment,  feithfrilly  demean  and 
conduct  himseUI  and,  when  required,  account 
for  and  pay  to  plaintiff  all  moneys  which  he 
had  received  or  should  thereafter  receive  for 
plaintiff's  use,  the  bond  should  be  void. 

Declaration  on  the  bond  set  out  the  con- 
dition, and  averred  that,  while  A.  remained 
in  the  employment  of  plaintiff,  as  agent 
aforesaid,  A.  received  for  the  use  of  plaintiff 
moneys,  amounting,  dec,  but  did  not,  when 
required,  account,  dec  Plea,  that  A.  did 
not,  while  he  nimained  in  the  service  of 
plaintiff  as  such  agent  as  in  the  declaration 
mentioned,  receive  for  the  useof  plaintiff  the 
sums  mentioned. 

Htld^  that  plaintiff  did  not  support  the 
issue  by  proof  that  A.  and  B.,  as  partners, 
were  employed  by  plaintiff  as  agents,  and  in 
that  character  had  jointly  received  money 
for  plaintiff 'r  use,  it  appearing  that  A.  had 
never  been  employed  }xy  plaintifj^  or  received 
money  iat  him  solely. 

And  that  no  difference  would  be  made  by 
proof  that  defendant  knew  that  A.  was  to 
be  employed  only  as  partner  with  B.  Lon« 
don  Asturanee  Company  v.  BM,  614. 

SURPLUSAGE. 

The  coupling  of  a  non-existing  officer  as  payee 
in  an  order  of  maintenance,  256.  Pooa, 
XXV.  1. 


SURRENDER. 

L  Of  cusfcomaiy  freeholds,  811.    Bamav  m 

Fsxx,  IL  • 
n.  By  feme's  attorney,  811.     Bajuis  aib 

Fun  IL 

SURVEYOR. 
Of  highways^  323.    Hiohwat,  V.  1. 


TAXATION. 
Of  costs.    Costs.  f 

TENANT  FOR  LIFE. 

Deliveiy  of  deeds  to  him :  fiv  whose  benel^ 
443.    Dbxo,  m.  1. 

TENDER. 

Under  protest 
Not  a  qualified  tender,  443.    Dxxd,IILL 

TIMBER. 

L  Exception  o^  in  lease:  exception  out  of  ex- 
ception, 323.    HfoHWAT,  V.  1. 

n.  Assignoient  of^  for  repairs,  323.  Hieawir, 
V.  1. 

m.  Liability  to  highway  rate,  153.  Hioavir, 
IIL 

TIME. 
I.  Relation. 

To  act  of  bankruptcy,  20.    B  a  ir  Kavrr,  IH 
IL  In  pleading. 

1.  An  essential  in  pleading  aodiority,  773. 

Plxadixo,  vn.  1. 

2.  Left  uncertain,  as  to  a  point  eseeniiil  ts 
the  right  of  action,  plaintiff  foils,  496t 
AcTioir,  IV. 

TITHE. 
Costs  on  feigned  issue,  252.    CosTSy  V.  8. 

TITLE  DEEDa 

L  Who  entitled  to,  443.    Dixd,  HI.  L 
IL  Duress  o£,  276.    Attobvst,  VL  L 

TOLL. 
May  indnde  stallage,  31.    Mabkst,  L  L 

TOWN  CLERK. 
Appointment  o^  433.    Mavdaxvs,  IV.  X 

TOWN  COUNCIL. 

MviriCIFAL  ComPOBATIOV. 

TRADE. 
By-law  for  violation  d;  388.    Faib,  L 

TRANSFER. 
Of  mortgage,  1.    Mobt»a»k,  L 
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TRAVERSE. 

1.  Matdulity,  288.  Diitkim,  IL  8. 
IL  Larg«iBM»  883.  Dibtbbm,  II.  3. 
IIL  Of  retum ;  demuirmr  to»  898.  Mavdaxvs, 

IV.  1. 

rv.  Of  oommoD  bdlment  in  detinue,  bad,  483. 
Dbtijtub. 

TREEa 

L  Exception  oil  in  lease,  383.  Hiohwat,  V.  1. 
IL  Proviflon  o(  fix  Mpdn,  323.    Hiobwat, 

V.  1. 

m.  Order  to  cat,  dec,  fiir  remoral  of  oihitnio. 
tion,  6lc^  t»  highway,  323.  HroHWAT,  V.  1. 

TRESPASa 

L  Whenitliei. 

1.  V^hen  the  proper  nmedy  fiir  improper 

difltreM,  282.    Diitbisi,  II.  3. 
S,  Not  fi>r  prorenting  the  capture  of  fiwB 
natunB,  606.    Fiso. 
H.  Li  particular  caaea. 

1.  Against  party  acting  under  bad  older  of 
joatioea  unappealed  against,  323.    Hioh- 
^  WAT,  V.  1. 

vL  Against  sheriff  hr  seizure  of  goods  under 

fi.  &.,  166.    Nbw  Tbial,  IL 
8.  Against  attorney  ibr  taking  goods  under 

fi.  la.,  174.    Daxaobs,  IV. 
IIL  Payment  into  court 

What  assault  not  within  exception. 

In  trespass  ibr  breaking  and  entering 
plaintiff's  house,  and  assaulting  his  son,  by 
means  whereof  plaintiff  lost  his  Bon*s  serrioe, 
the  defendant  may  pay  money  into  court, 
under  stat  3  dc  4  W.  4,  c.  42,  s.  21,  the 
action  not  being  **  for  assault  and  battery," 
within  the  excepting  cUuse  of  the  section. 

8o  held  by  the  Court  of  Exchequer  Cham- 
ber, affirming  the  judgment  of  the  Court  of 
Queen's  Bench.    Newton  t.  Holford,  921. 

IV.  Trial:  practice. 

Acquittal  of  co-defendant^  487.     Wabtb 
Land. 

V.  Damages:  costs  of  setting  aside  execution. 

In  trespass  for  taking  plaintiff's  goods  in 
execution  under  a  wanant  of  attorney  and 
judgment,  which  were  afterwards  set  aside 
as  illegal,  the  plaintiff  cannot  claim  as  part 
of  the  damage  his  costs  incurred  in  Tacating 
the  warrant  of  attorney  and  judgment 
IbUoway  ▼.  TStmer,  928. 

TRIAL. 

I.  After  simUiters  struck  out  by  defendant  and 

nothing  substituted,  663.    Isbub,  VL 
IL  Amemlment  at,  362.    AxsirBxxirr,  IL 
m.  Acquittal  of  a  oo^efendant,  at  what  period, 
487.    Wastx  Laitd. 


IL 

1.  By  attorney  refusing  to  deliver  tide  deedi^ 
except  on  payment  of  sum  wrongfully 
daiined  by  his  client,  443.    Dkbd,  UL  1. 

2.  What  interruption  of  plaintiff's  posses 
sion  is  not  a  conversion.  . 

It  is  not  every  wrongful  act  depriving  a 
party  of  the  possession  of  his  goods  that 
amounts  to  a  conversion.  Where  plaintiff'a 
goods  and  servants  were  on  land  which  de> 
fendant  recovered  in  ejectment,  and  defend- 
ant on  entering  under  the  writ  of  pnssessifm 
turned  phdntiff 's  servants  off  the  land,  and 
would  not  let  them  remain  ior  the  purpose 
of  lemoving  the  goods,  there  having  been  no 
subsequent  demand  or  refusal :  Held,  that  the 
jury  might  find  that  there  was  no  convenioiL 
Thorogood  V.  Bobinnn,  769. 
IIL  In  particular  instances. 

1.  Against  agent 

For  converrion  to  which  he  is  a  party, 
443.    DsBD,  m.  1. 

2.  Against  sheriff  for  selltng  more  than 
enough  to  satiify  the  writ,  370.  Fxbbx 
Facias,  IV.  1. 

IV.  Pleading. 
New  assignment,  when  proper,  370.  Fismz 
Facias,  IV.  1. 

TRUST. 
Invalidity  of  by-law  inconsistant  with*  682» 

ScnOOLXASTXB. 

TRUSTEE. 

How  much  of  the  legal  estate  he  Ukm,  860. 
Dbvisb,  IV. 

TURNPIKE. 
L  Disqualifying  interest  of  justice,  758.    Jva- 

TICB,  IV. 

IL  See  also  Hiobwat. 


UNCBRl  AINTY. 

L  As  to  point  essential  to  the  right  of  adiOB, 

496.    Actio sr,  IV. 
IL  In  awardi,  730.    Abitbatiov,  VIL 


TROVER. 
L  Demand. 

Accompanied   by  tender  under 
nffioent,  443.    Dbbv,  IIL  L 


protest. 


VACANCY. 

Ordinary  and  extraoidtnaiy,  668.    SrATimif 
XLILl. 

VALUE. 
Ratable,  179,  787.    Poob,IX.X. 

VARIANCE. 

Not  where  easement  proved  is  merely  htgm 
than  easement  alleged,  904.    Wat,  L  U 

3g2 


J 


lOBO 


I1I>]»X. 


VENDORS  AND  PURCHAdER& 

Mb  of  goods. 
k  Contract. 

What  is  an  agreement  relating  to  the  sale 
of  goods  only,  917.    GuARA^rTSs,  L  2. 
IL  Under  particular  drcumatances. 

Under  fi.  ia.,  370.    Fismi  Facias,  IT.  1. 
m.  DivisibUlty  of,  370.  Fixbi  Facias,  IV.  1. 
IV.  Detivery. 

1.  ConstnictiTe  defiveiy  of  goods  in  hands 
of  agent 

Plaintiff  bought  of  defendant,  and  paid  for 
llops  which  lay  at  the  warehouse  of  F.,  hav- 
ing been  placed  there  by  a  parQr  who  had 
sold  them  to  defendant  After  the  sale, 
plaint^  was  informed  that  the  hops  were  at 
F.*s,  had  them  weighed  there,  and  took  away 
part  Some  days  after,  he  applied  for  this 
residue,  but  they  had  been  taken  away  in 
the  mean  time  by  a  creditor  of  the  first  seller. 
Defendant  had  not  given  plaintiff  a  dehveiy 
Older,  nor  had  he  demanded  one. 

Heid,  that  F.  had  the  residue  of  tiie  hops 
in  his  possession  as  agent  to  plaintifl^  and 
that  defendant  was  not  liable  to  plaintiff  for. 
the  non-deUveiy  of  them. 

Therefore,  plaintiff  having  brought  as- 
sumpsit for  the  non-deliveiy,  and  defendant 
having  pleaded  that  he  did  deliver :  Held  a 
misdirection  to  leave  it  to  the  jury  whether 
defendant  ought  to  hav»  given  plaintiff  a 
deUveiy  order.     Wood  ▼.  Tasteilt  384.     • 

2.  DeUveiy  order,  when  unnecessary,  23i. 
Ant^,  1. 

8L  Laches  of  vmdea  ia  not  nhtaitiiiig  deli* 
veiy,  234.    AntS,  1. 

VENmB  DB  NOVO. 

When  a/warded  on  bill  of  exMpCkMWy  823. 
HlOHWAT,  V.  1. 

VENUE. 

In  action  on  penal  slatntis,  100.    Statuti» 
V.  1. 

VERDICT. 
1  GeneraL 

Refusal  of  discontinuance  after,  806.    Fisb. 
IL  Judgment  non  obstante.    Jodoxbvt. 

VOID  INSTRUMENT. 
Void  in  part,  when  void  altogether,  730.    Aa- 

BtTBATIOir,  VE. 

VOTING  PAPER. 
Page  666.    8tatutb»  XLIL  1. 


WAIVER. 

fc  Ob  breach,  by  eondMt 
Lajtblobb  Aira  Tbbabv,  V.  31 


il^96a 


n.  Limited  to  pBst  bMacHes^  958.   Lavblabb 

▲BD  TsaPABT,  V»  3* 

in.  When  net  by  omiarion  to  iiiiuiiHrt  Btiij  631 
Abbitbatmif,  IL  I. 

IV.  Of  objection  to  jurisdiction,  349.  PteB, 
XXV.  3* 

V.  By  loid,  492,  536.    Coftbolb^  VL.  1. 

WARRANT. 

L  By  order  of  court. 

Not  to  be  issued  by  iadtvid^  member,  77& 
Plkadibo,  VIL  L 
IL  Recital  of  writ  in,  when  evidenoe^  169. 

Niw  Tbial,  H 
in.  Effect  of  superfluous  wovds  in,  759.  Cbb- 

ps!rsATioB,  n.  2. 
IV.  Of  commitment     CoxxmBBT; 

WASTE. 

What  alteration  of  buildings  does  not  amaaal 
to  208.    Lbasbs,  L  1. 

WASTE  LAND. 

Presumption  of  owneishtp. 
From  situation  in  respect  of  a  highway. 

Where  the  lord  of  a  manor  has  cuuveyed 
land  to  A.,  and  afterwards  other  land  to  B., 
and  it  appeara  that  a  narrow  strip  of  land 
passed  by  one  or  other  of  the  cowveyanees, 
but  it  is  doubtful  by  which,  no  piesnmpCioB 
arises  in  fitvour  of  A.  ftom  die  fitct  that  the 
strip  of  land  lies  between  a  highway  and 
land  undisputed  ly  comprised  in  the  convey- 
anoe  to  A. 

Where  several  defendants  to  an  aetiim  of 
trespass  plead  Not  guilty,  with  otiier  plBa% 
and  the  plaintiff  gives  no  evidence  as  against 
one  of  them,  such  defendant  is  not  entitisdv 
as  of  right,  to  claim  his  acquittel  before  the 
case  for  the  defenoe  is  opened.  And  per 
Lord  DaifKAB,  C  J.,  tbs  more  oidinaiy 
practice  is  not  to  direct  an  aoqnitta]  till  the 
case  on  both  sidee  is  dosed.  WkUe  nu  SB^ 
487. 

WATERCOURSE. 

Awaid  legnlating,  when  bad  for  the  uooBt' 
uinty  of  the  legulationa,  730.  Abbitba- 
TlOB,  VU. 

WAY. 
L  Pitvate. 

1.  What  indudsd  in  geneiat  right  of  paasige. 
Case  for  obstructing  a  right  of  way  be- 
tween two  specified  termini  orer  a  doss 
called  the  Terrace  Walk.  The  way  was 
daimed  as  aypuitsnant  to  a  inessnaga,  in 
general  tenas,  without  reference  to  any  o^ 
ligatioa  la  repair.  On  tli»  trial  of  an  tssoe 
joined  on  a  traverse  of  the  right  of  w^«  tiie 
easement  proved  was  a  right  to  pass  forwards 
and  backwards  over  every  part  of  the  doae^ 
and  not  merely  between  the  termins  spaaAsd 
in  tiie  dedanitien;  and  it  was  shown  thai 
the  easement  was  ei^ed  vndar  a  gnat 
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dMreof  to  D.,  hit  bein,  tenuiU  tnd  aMgni, 
and  to  certain  other  penon%  **  he,  they,  and 
fnery  of  them,  from  time  to  time,  contribut- 
ing and  paying  a  ratable  ahan  and  propor- 
tioa  towards  repairing  and  amemiing  the 
Terrace  Walk." 

Held  no  variance,  the  easement  proved 
being  only  larger  than  the  easement  alleged, 
and  not  <Uflerent  in  kind. 

Htldy  also,  that  the  obligation  to  repoir 
was  not  in  the  nature  ci  a  condition  prece- 
dent, and  need  not  be  aUeged  in  the  declaim- 
tion. 

The  easement  was  granted  in  1676 ;  there 
was  evidence  that,  for  ten  years  next  befoie 
the  commencement  of  the  action,  part  of  the 
way  claimed  had  become  public. 

Held  not  necessaiy  to  state  in  the  declara- 
tion that  such  part   had    become   public. 
Duncan  v.  Lawk,  904. 
3.  Grantee's  obligation  to  repair,  nature  of, 

904.    Ante,  1* 
3.  Not  merged  in  public  way,  904.  Ant^,  1. 
n.  Pleading. 

1.  Obligation  to  repair,  when  not  a  condition 

precedent,  904.    Ant»,  L  1. 
3.  Not  necessary  to  show  that  part  has  be- 
come public,  004.    Ante,  L  1. 
in.  Evidence, 

Proof  of  larger  casement,  when  not  a  vari- 
ance, 904.    Anti^,  L  1. 
lY.  Public    HioBWAT. 


WIFE. 
Baboit  aitd  Fixa. 

WILL. 
Disputed. 
Revocation  of  probate  on  compromiM.    L»> 
gacy  duties,  657.    Lioact. 

WITNESS. 

I.  Competency. 
Husband  to  increase  estate  of  deceased  wift^ 
937.    Baboit  abd  Fsmi,  HI.  3. 
n.  Examination  in  absence  of  parties^  84& 

Abbitbatiob,  II.  3. 
m.  Cross^xamination  oC 
Waiver  of  objection  to  jurisdiction  by,  849. 
PooB,XXV.3. 

WOOD. 
I.  How  &r  liable  to  highway  rata,  158.  Hibs- 

WAT,  IIL 
n.  See  TixBBB. 

WORK  AND  LABOUR. 

For  incomplete  company ;  evidence  of  being 
jomt  contractor,  477.    Pabtvbb,  HL 

WRIT  OF  ERROR. 
Ebbob. 


^M^ 


